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Sec.  I.    defendant's  proceedings  obner ally,  when ivb  cause  of  action 

18  ADMITTED. 

If  the  defendant  have  no  available  defence  to  the  action,  he  will  suffer  judg- 
ment to  be  taken  against  him  by  default. 

Or,  instead  of  sufiering  a  default,  the  defendant  may  voluntarily  confess  the 
action,  by  giving  a  cognovit,  either  of  part  or  the  whole  cause  of  action. 

Or,  if  the  action  be  upon  a  bond,  bill,  note  or  specialty,  for  the  payment  of 
a  sum  certain,  the  defendant  may  pay  into  court  the  amount  due,  with  interest 
and  costs,  and  have  judgment  for  his  discharge. 

Or,  if  the  action  be  not  upon  a  bond,  bill,  &c.,  the  defendant  may  pay  into 
court  the  sum  he  believes  to  be  due,  and  costs,  and  let  the  plaintiff  proceed  at 
his  peril,  for  any  further  amount  which  he  may  claim. 

Or,  if  the  defendant  dispute  neither  the  cause  of  action,  nor  the  amount  of 
debt  or  damages  claimed,  he  may  move  the  court  to  stay  the  proceedings  on 
payment  of  the  amount  claimed  and  costs. 

SbO.   II.      PAYMENT    OF   MONET  INTO  COURT. 

1 .  In  what  actions.  The  statute  provides,*  that  <«  if,  at  any  time  pending  an 
action  on  any  bond,  bill,  note  or  specialty,  for  the  payment  of  a  sum  certain,  the 
defendant  shall  bring  into  court  where  the  action  shall  be  pending,  the  principal 
and  interest  due  on  such  bill,  bond,  note,  or  specialty,  and  all  such  costs  as  have 
accrued  in  any  suit  or  suits  in  law  or  equity,  upon  the  said  bond,  the  said  mo- 
ney so  brought  in,  shall  be  deemed  and  taken  to  be  in  full  payment  and  sat- 
is&ction  of  such  bond ;  and  the  court  shall  give  judgment  to  discharge  the 
defendant  accordingly. 

<<  And  if,  in  any  other  pending  suit,  the  defendant  shall  bring  into  court,  and 
deposit  with  the  clerk,  for  the  use  of  the  plaintiff,  the  amount  that  he  admits  to 
be  due.  together  with  all  costs  that  have  then  accrued,  and  the  plaintiff  shall 
refuse  to  accept  the  same  in  discharge  of  his  suit,  and  shall  not  afterwards  re- 
cover a  larger  sum  than  the  sum  so  brought  into  court,  exclusive  of  costs,  he 
shall  pay  all  costs  that  may  accrue  from  and  after  the  time  such  money  was  so 
brought  in  and  deposited  as  aforesaid." 

Such  is  the  language  of  our  statute,  which  seems  to  include  all  actions.  The 
common  law  and  the  English  statutes  do  not  permit  money  to  be  thus  paid,  in 
actions  for  assault  and  battery,  false  imprisonment,  libel,  slander,  dbc.^ 

(a)  Swan'i  Stat.  660,  §61.  (b)  2  Arch.  Prac.  200.    3  and  4  Wen.  iv.  c. 

42,  §21. 
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2.  Paying  money  on  particular  counts  or  breaches.  In  England  it  is  h^d 
that  where  one  of  the  counts  of  the  declaration  is  for  a  mere  money  demand, 
the  amount  of  which  can  be  ascertained  by  mere  computation,  the  defendant 
may  pay  money  into  court  on  that  count.'  So,  in  covenant,  if  several  beaches 
are  assigned,  and  one  for  the  non-payment  of  money,  the  defendant  may  pay 
money  into  court  on  that  breach.^ 

No  reason  is  perceived  why  this  may  not  be  done  here ;  and  that,  as  in 
England,  the  defendant  may,  in  such  case,  plead  to  the  other  counts  and  brea- 
ches. It  iSf  however,  held,  that  the  defendant  cannot  demur  to  the  other  counts 
or  breaches.* 

8.  When  to  pay  money  in*  It  can  be  paid  into  court  as  a  matter  of  course 
before  plea  pleaded,  or  afterwards ;  but  if  after  plea  pleaded,  the  pleadings 
may  be  such  as  to  need  amendment,  and  leave  for  that  purpose  may  be  neces- 
sary from  the  court. 

4.  How  paid  m,  ^c.  Pay  the  money  to  the  clerk,  who  will  give  you  a 
receipt  for  it.  Be  careful  to  pay  sufficient  to  cover  interest  and  costs,  up  to  the 
time  of  payment.  If  the  whole  demand  of  the  plaintijQT  be  not  paid,  give  the 
defendant  or  his  attorney  notice  of  the  payment,  thus : 

CD.,-) 
ats.    y  Franklin  Com.  Pleas. 
A.  B.J 

Please  to  take  notice,  that  this  day  the  said  C.  D.  paid  into  court  in  this 
cause  and  deposited  with  the  clerk,  the  sum  of  iv>o  hundred  dollars,  the  amount 

admitted  due,  and  also dollars,  the  costs  that  have  accrued.    Please  inform 

me  whether  you  claim  a  larger  sum,  or  will  accept  the  above  in  full  satis&ction. 

Yours,  dbc., 

E.  F.,  Attorney  for  Defendant. 
Nov.  7, 1869. 

To  G.  H.,  Attorney  for  PkintifT. 

6.  Payment  on  plea  of  tender.  When  tender  before  suit  brought  is  plea- 
ded, the  money  must  be  paid  into  the  hands  of  the  clerk  of  the  court  at  the 
time  the  plea  of  tender  is  pleaded,  and  notice  of  the  payment  given  at  the  time 
the  plea  is  filed.  This  notice,  may  perhaps  be  filed  with  the  plea,  but  it  is 
safest  to  give  it  to  the  opposite  party  or  his  attorney.  If  the  money  is  not  paid 
in  when  the  plea  is  filed,  the  opposite  party  may  treat  the  plea  as  a  nullity,  and 
proceed  to  judgment.''  But  if  the  money  be  not  paid  in,  and  the  plaintiflf  take 
issue  on  the  plea,  he  will  be  deemed  to  have  waived  the  irregularity.* 

(a)  1  Areh.  Pfbg.  200.  (d)  2  Hill'i  N.  Y.  Rep.  MD;  Tidd'e  Prac 

(b)  1 W.  Bl.  Rep.  837;  %  Ban.  1120.  660;  1  Arch.  137;  2  id.  101. 

(c)  1  Sellon'a  Prac.  280;  1  Tidd's  Prac.  021 .        (e)  Id.  ib. 


6ia         PROCEEDINGS  BY  DEFT,  BEFORE  PLEADING. 

Payment  ol  money  into  Cevrt. 

6.  Effeci  €f  paying  money  into  courts  and  proceedingt  theretfier.  After 
payment  of  money  into  court,  the  defendant  cannot  take  it  out,  although  be 
have  a  rerdict,*  or  it  be  paid  by  mistake  ;^  and  the  plaintiff  has  a  right  to  receire 
it,  wheiher  he  confess  or  deny  the  tender  in  his  replication.* 

By  paying  money  into  court,  the  defendant,  impliedly,  acknowledges  that 
the  contract  or  other  cause  of  action  is  as  described  in  the  declaration  ;'  and 
the  only  remaining  question  is  the  amount  of  damages ;  that  is,  when  the  mo- 
ney is  paid  on  the  whole  of  a  ^>ecial  declaration,  or  on  the  special  counts ;  for, 
by  paying  money  into  court  on  a  common  indebitatus  count,  the  defendant,  in 
general,  admits  no  more  than  that  the  sum  paid  in  is  due  to  the  plaintiff.  And 
paying  money  into  court,  on  sereral  common  counts,  one  of  which  only  is  ap- 
I^icable  to  the  plaintiff^s  demand,  admits  a  cause  of  action  on  that  count  only. 
It  is,  however,  even  in  cases  of  ciommon  counts,  a  conclusive  admission  ai  the 
plaintiff's  right  to  sue,  and  his  right  to  the  character  in  which  he  suet,  and  that 
no  other  person  need  to  have  been  joined  as  plaintiff.* 

But  pitying  money  into  court  is  no  admission  of  the  plaintiff's  right  of  action 
beyond  the  sum  paid.' 

Payment  of  money  into  court  on  a  guarantee,  admits  an  agreement  signed 
according  to  the  statute  of  frauds  ;'  if  paid  on  a  contract  for  work  and  labor, 
it  is  a  formal  admission  of  the  defendant  that  so  much  is  due  on  the  contract, 
like  an  admission  by  payment  before  suit  brought.^  When  there  is  an  ^entire 
indivisible  contract,  to  which  the  payment  must  be  referred,  such  payment  ope- 
rates as  an  admission  of  that  contract,  leaving  it  open  to  the  defendant  to  make 
out  his  defence  as  to  the  unsatisfied  part  of  it.*  In  an  action  for  goods  sold 
and  dehrered,  it  admits  a  contract,  though  the  goods  were  tortiously  converted 
by  the  defendant.^  And  in  an  action  for  goods,  sold  by  sample,  at  a  stipulated 
price,  it  precludes  the  defendant,  it  seems,  from  insisting  on  the  inferiority  of 
the  goods  :  he  should  have  returned  the  goods,  and  by  paying  the  money  into 
court,  admits  the  contract.^ 

If  the  declaration  contain  a  legal  and  an  illegal  demand,  the  money  paid  in, 
and,  consequently,  the  admission,  will  be  applied  to  the  legal  demand  only.' 

From  the  terms  of  the  statute  before  mentioned,"  it  would  seem  that  (he  jury 
pass  upon  the  whole  case  wh^  money  is  paid  in,  and  the  plaintiff  still  prose- 
cutes his  suit  to  recover  a  sum  beyond  the  amount  paid  in  ;  for,  the  statute 

(a)  2  Strange,  1027.  (h)  24  Eng.  C.  L.  Rep.  140. 

<b)  2  Bob.  at  PuH.  393;  2  T.  R.  64S.  (i)  Id.  ib. 

(c)  1  Bo9.  «c  PuU.  333.  (j)  2  Bon.  at  PoU.  SM. 

(d)  6  Burr.  2640;  1  Eap.347;  7  Johns.  Rep.  {k)  3'EQg-  C.  L.  Rep.  206. 

315.  (1)  1  T.  R.  464;   1  Bo«.  at  PuU.  264.     As 

(e)  Id.  ib.  to  aHowiDg  the  defendant  to  ahow  fVand, 
(0  2  Wend.  431;    2  Campb.  341;    2  Esp.  see  3  Bos.  k,  Pull.  666;  2  M.  It  S.  106; 

482;  1  TMit.  419.  9  East.  326;  7  JoIibs.  Rep.  316. 

(g)  Peake,  16.  (m)  See  ante,  p.  609. 
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piovideB»  that  **  if  the  plaintiff  shall  not  recover  a  larger  sum  than  the  sum  so 
brought  into  court,  he  shall  pay  all  costs,"  &c.  The  jury  must,  therefore,  find 
a  verdict  in  such  case  upon  the  whole  cause  of  action,  as  in  other  cases ;  and 
if  the  verdict  is  for  less,  or  no  more  than  the  amount  paid  in,  the  judgment  on 
the  verdict  will  hq  entered  against  the  plaintiff  for  costs,  thus  : 

FoBM  or  Verdict  and  Judgment  when  money  has  been  paid  into  Court. 

Jjjfter  entering  the  Verdict  in  the  usucd  form^  proceed  as  foUetoe : 

And  the  defendant  having  paid  into  court  in  this  cause,  on  the  ■         day  of 

— — ,  A.  D. ,  the  sum  of dollars,  and  also  the  costs  which  had  then 

accrued  herein,  and  the  recovery  and  verdict  aforesaid  not  being  larger  than 
the  sum  so  paid,  exclusive  of  the  said  taxed  costs:  Therefore,' it  is  considered 
that  the  plaintiff  take  the  money  so  paid  in,  and  the  defendant  go  hence  dis- 
charged in  the  premises,  and  that  the  defendant  recover  of  the  plaintiff  the 
costs  herein  made  after  said  money  was  brought  into  court,  taxed  at dol- 
lars —  cents. 

Where  the  Phnntiff  recovers  more  thatiis  paid  in^  the  verdict  and  judg- 
ment may  he  entered  in  the  usual Jorm^  and  then  proceed  as  foUows: 

And  on  motion  of  the  plaintiff  it  is  ordered  that  he  take  the  money  paid  in 
court  by  the  defendant,  and  that  the  same  be  credited  and  indorsed  upon  the 
executions  which  may  be  issued  upon  the  above  judgment. 

The  forms  of  verdicts  and  judgments,  where  an  issue  is  taken  on  the  amount 
paid  in,  and  in  cases  of  tender,  will  be  given  under  the  head  of  Forms  of  Ver- 
dicts and  Judgments  in  Assumpsit. 

The  defendant  may,  however,  if  he  prefer  it,  pay  the  money  in,  give  the 
notice,  and  plead  the  payment  in  bar  of  the  further  maintenance  of  the  action  ;* 
and  to  this  the  plaintiff  may  reply,  that  he  accepts  the  money  in  full  satisfac- 
tioo,  or  that  he  claims  a  further  sum.^ 

When  these  pleas  are  filed,  the  verdict  and  judgment  will  be  entered  on  the 
pfeadings,  in  the  form  hereafter  given  .^ 

Sao.  ni.     DBFSNDAJIt's  PBOCSBDIXaS  «KiaRAI.LT,  PRBFARATORT  to  a  DBFENCa* 

In  England  and  in  New  Ycnrk*  the  following  motions  may  be  made  by  the 
defendant  bef<Nre  he  pleads :  tat.  To  strike  out  of  the  declaration  unnecessary 
counts  or  superfluous  matters  contained  in  a^gle  count ;  3d.  To  consolidate 
actions  where  two  or  more  actions  are  bwught  by  the  same  plaintiff  against  the 

(a)  See  Ibnn  of  the  plea,  fif«*  68>poBt,  fiMnme        (e)  See  ibnns  of  Verdimi  aad  4a4giaeiits  in 
of  Pleat,  kc.y  in  A«siiBipeii,  C3i«^.  6.  AMaofieit,  poet. 

(b)  See  ibnn  of  Repliwlioik,  No.  64,  tf,  poet, 
iMrae  of  Pleae  in  Asennipeit,  Ghap.  0* 
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same  defendant  at  the  same  time,  for  causes  of  action  which  might  have  been 
joined ;  3d.  To  set  aside  proceedings  for  irregularity  ;  4th.  He  may  demand 
a  bill  of  particulars,  &c.;  and  5th.  Obtain  oyer  in  certain  actions. 

In  this  State,  the  trial  term  follows  immediately  after  the  filing  of  the  declar- 
ation, and,  in  general,  no  term  of  the  court  iDterrenes  between  the  time  of  the 
filing  of  the  declaration,  and  the  time  required  for  pleading. 

How  far  a  party  may  be  authorized  in  our  practice  to  decline  to  plead  be- 
cause at  the  trial  term  he  intends  to  make  a  motion  to  strike  out  counts,  &c.,  or 
what  the  consequences  would  be  if  the  motion  were  overruled,  is  not  settled  by 
our  practice.  If  such  a  motion  were  made  at  the  trial  term  merely  for  delay, 
and  overruled,  the  court  would  probably  put  the  defendant  to  an  affidavit  of  a 
meritorious  defence,  &c.,  before  setting  aside  the  default. 

Sec.  IY.     striking  out  counts. 

If  the  declaration  contain  any  unnecessary  and  superfluous  counts,  or  if  any 
part  of  a  single  count  be  superfluous,  the  defendant  may  move  the  court,  at 
any  time  before  issue  joined,  to  have  such  parts  or  counts  stricken  out.* 

Sec.  V.     OYER. 

1.  In  tohai  cases  dtmandable.  Oyer  can  be  demanded  only  where  pxofeit 
is  made.*" 

If  a  deed  be  pleaded  without  profert,  the  other  party  should  demur  specially . 
for  the  want  of  profert,  particularly  if  it  be  essential  to  his  plea  or  replication, 
that  the  deed  should  be  set  forth.*" 

On  the  other  hand,  if  profert  be  unnecessarily  made,  this  does  not  entitle  to 
oyer.** 

Oyer  is  generally  craved  where  it  is  essentially  necessary  that  the  deed,  ^t, 
pleaded,  should  be  set  forth  before  the  party  craving  oyer  can  plead. 

Bonds,  and  other  specialties,  letters  of  administration,  and  policies  of  insu- 
rance, are  proper  subjects  of  oyer.*  It  may,  in  this  State,  be  craved  of  the 
process  in  the  action,'  and  of  the  transcript  of  the  justice  by  which  the  action 
came  into  court,' but  not  of  the  mesne  process  issued  below  by  the  justice.^ 

3.  At  what  time  demandable.  By  the  English  practice,  oyer  must  be  de- 
manded before  the  time  for  pleading  has  expired.  If  made  afterwards,  it  may 
be  treated  as  a  nullity,  and  the  other  party  may  proceed  to  take  judgment.  It 
cannot,  by  the  English  practice,  be  demanded  after  a  plea  in  abatement.    These 

(a)  Stat.  671,  §96.  ^e)  2  Wil«.  413. 

(b)  A«  to  case  in  which  profit  mast  be  made,  (0  10  Ohio  Rep.  266. 
see  ante.  Vol.  1,  350,  note  (h).  (g)  6  Ohio  Rep.  388. 

(c)  1  Samid.  8;  2  Arch.  Prac.  194.  (h)  Id.  ib. 

(d)  Steph.  PI.  4  Am.  Ed.  68. 
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rules,  however,  have  no  very  practical  appJication  in  this  State,  as  adverse 
parties  may  require  copies  of  all  instruments  of  writing,  which  the  other  intends 
to  offer  in  evidence  at  the  trial.' 

3.  How  demanded.  It  is  usual,  as  has  already  been  remarked,**  where 
profert  of  an  instrument  is  made,  to  file  a  copy  with  the  declaration.  Our  stat- 
ute" seems,  to  contemplate  that  the  party  who  desires  oyer,  shall  require  it  of 
the  opposite  party.  It  may  be  demanded  by  a  notice  in  writing,  in  the  usual 
manner.'    In  practice,  it  is  commonly  made  by  a  mere  verbal  request. 

A  defendant  who  prays  oyer  of  a  deed,  is  entitled  to  a  copy  of  the  attestation » 
the  names  of  the  witnesses  and  the  acknowledgment,  as  well  as  every  other 
part  of  the  deed  ;*  but  demand  of  oyer  of  a  bond  will  not  entitle  the  party  to 
oyer  of  the  condition,  and  vice  versa ;  but  he  must  demand  oyer  of  both»  if  he 
wants  it.' 

4.  At  what  time  granted.  No  particular  time  is  limited  for  a  plaintiff  to 
give  the  defendant  oyer.  But  it  is  for  the  interest  of  the  plaintiff  to  grant  it 
without  delay ;  for  the  defendant  will  be  entitled  t^as  many  pleading  days  after 
the  oyer  has  been  given,  as  he  had,  unexpired,  at  the  time  of  demanding  it. 

If  the  plaintiff  demand  oyer,  the  defendant  has,  by  the  English  practice,  two 
days,  exclusive,  after  it  is  demanded,  to  give  it ;'  and  if  not  given  within  that 
time,  the  plaintiff  may  treat  the  plea  as  a  nullity ;  and  such  is,  probably,  the 
rule  in  this  Stat^.  If  the  demand  of  oyer  made  by  the  plaintiff  be  complied 
with,  he  has  the  same  time  to  reply,  after  oyer  given  him  by  the  defendant,  as 
he  had  at  the  time  of  demanding  it. 

5.  How  granted.  As  soon  as  oyer  is  asked,  dHake  out  a  copy  of  the  instru- 
ment and  deliver  it  to  the  opposite  attorney* 

6.  Proceeding*  on  r^ueal  of  Oyer*  If  oyer  be  refused  when  it  ought  to  be 
granted,  the  party  insisting  upon  it  must  enter  his  prayer  upon  the  record  or 
jounml  of  the  court,  whidi.  may  be  as  follows : 


A.  B.-) 

V.     Un  Debt. 
C.D.J 


The  said  [plaintiff  or  defendant,]]  by  M.  S.,  his  attorney,  craves  oyer  of  the 
said  [indenture  or  writing  obligatory,  and  the  condition  of  the  said  writing, 
oiWgatory,  or  deed,  as  the  case  may  6^]  in  the  [declaration  or  plea,]]  of  the  said 
[plaintiff  or  defendant,3  alleged. 

(ft)  Sut.  670,  §93,  94.  (o)  Tidd,  8d  Am.  £d.  686. 

(b)  Ante,  p.  361,  n.  (f)  Comyn*!  Dig.  Pleader,  p.  1;   Bnrrill'i 

(c)  Stat.  670,  §93.  Pcac.  429. 

(d)  Tidd.  2  Am.  Ed.  636,  <687;  4  WmuI.        (g)  2  T.  R.  40. 
214;  1  Burr.  Pnie.  429. 


i 
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This  being  in  the  nature  of  a  plea,  the  other  party  may  either  counterplead 
or  demur  to  it,  and  the  court  will  thereupon  give  judgment ;  upon  wluch  judg- 
ment a  writ  of  error  may  be  brought.* 

7.  Proceedings  in  case  of  Variance,  If  the  plaintiff*  has  not  set  out  the 
instrument  correctly  according  to  its  true  construction,  the  defendant  should 
either  plead  non  est  factum  generally,  in  which  case  he  may  object  to  the  in- 
strument on  account  of  variance ;  or,  on  oyer,  set  forth  the  whole  instrument 
and  demur,  and  thereby  raise  the  question  of  the  sufficiency  of  the  whole 
declaration.  But  by  spreading  the  instrument  upon  the  record,  he  makes  it  a 
part  of  the  declaration,  and  thus,  in  general,  upon  the  plea  of  non  est  factttm, 
cures  the  defects  in  setting  it  forth,  and,  consequently,  cannot  in  such  case  ob- 
ject that  there  is  a  variance.^  Be  careful,  therefore,  to  omit  oyer  upon  plea  of 
non  est  factum,  if  you  wish  to  make  a  question  of  variance. 

A  small  variance  between  the  oyer  of  an  instrument  and  the  declaration,  is 
not  regarded.* 

8.  Proceedings  nfler  Oyer  granted.  After  oyer  is  granted,  it  is  optional 
with  the  party  whether  he  s^t  ii  forth  in  his  plea  or  not.'  K  he  undertake  to 
set  forth  the  whole  deed,  so  far  as  it  relates  to  the  matter  of  the  action,  or  if  he 
misrecites  it,  the  other  party  may  either  treat  the  plea  as  a  nullity  and  take 
judgment,*  or,  he  may  pray  that  the  deed  be  enrolled,  and  thereupon  have  it 
truly  enrolled  and  demur.'  The  deed  is  enrolled  by  the  party  praying  at  the 
commencement  of  his  demurrer  that  it  be  enrolled ;  averring  that  it  is  done  in 
the  words  and  figures  following ;  and  then  setting  it  forth. 

If  correct  oyer  has  once  been  given,  and  the  plaintiff  afterwards  amend  his 
declaration,  he  need  not  serve  new  oyer  with  the  amended  declaration.' 

Sec.  VI.      CONSOLIDATINO  AcnoKs. 

The  statute  provides  that  the  defendant,  before  issue  joined,  may  move  the 
court  to  consolidate  unnecessary  actions/ 

It  is  for  the  interest  of  the  holder  of  negotiable  paper  to  sue  jointly  the  maken 
and  indorsers ;  otherwise,  costs  will  be  recovered  in  but  one  ci  the  actions.* 
And  in  such  case,  when  separate  suits  are  brought  against  the  makers  and 
indorsera,  the  court,  on  motion,  will  no  doubt  consolidate  the  actions. 

The  proper  time,  perhaps,  to  make  a  motion  to  consolidate  actions,  would  be 
at  the  appearance  term  :  the  indorsement  on  the  writ  showing  for  what  cause 
the  action  is  brought. 

(a)  2  Salk.  498;   3  Ld.  Rajrm.  969, 970;  2  (d)  2  Str.  l24l. 
Str.  1196;  1  Wilg.  16.  (e)  4  T.  R.  370. 

(b)  12  Pick.  621;  8  Johiu.  410;  14  Johiu.  (f)  Com.  Dig.  Pleader,  p.  I. 
401;  lOEng.  C.  L.  Rep.  453;  6  Wend.  (g)  1  Johns.  Gas.  415. 

629;  19  Johnt.  49;   6  Cowen,  MO;  5        (h)  Swan's  Sut.  671,  §96. 
Taont.  707.  <0  42  Vol.  Stat.  T8. 

(c)  6  Gowen,  860. 
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Sec.  YII.    settino  aside  proceedings  for  irrboularitv. 

If  there  has  been  any  irregularity  in  the  plaintiff's  proceedings,  —  as  if  the 
declaration  be  entitled  and  filed  before  the  mesne  process  in  the  action  issued 
—  the  defendant  may  move  the  court  to  set  aside  the  proceedings. 

Sbc.  VIII.    bill  of  particulars  and  copies. 

1.  In  what  actions  bill  of  particulars  may  be  demanded.  The  statute' 
provides  that  the  plainti6*  or  his  attorney,  if  required,  shall  deliver  to  the  de- 
fendant or  his  attorney,  a  copy  of  the  account  or  bill  of  particulars  of  the  demand 
whereon  the  declaration  is  founded,  or  which  he  intends  to  ofier  in  evidence  at 
the  trial. 

A  bill  of  particulars  is  most  frequently  called  for  in  actions  of  assumpsit  for 
work  and  labor,  goods  sold  and  delivered,  and  the  like. 

It  will  be  observed,  that  the  language  of  the  statute  may  be  construed  in  a 
somewhat  restricted  sense,  so  as  to  make  it  applicable  only  to  copies  of  mere 
instruments  of  evidence.^ 

It  has,  however,  been  generally  construed  and  acted  upon  in  practice  as  en- 
titling a  party  to  a  bill  of  particulars  of  the  subject  matter  of  the  claim. 

It  is  held  in  England  that  in  assumpsit  for  non-performance  of  a  contract 
for  the  sale  of  a  horse,  with  common  counts,  to  recover  back  the  deposit,  the 
pkintiff  having  in  his  first  count  alleged  that  the  defendant,  who  was  to  make 
a  good  title,  had  delivered  an  abstract  which  was  insufficient,  defective  and  ob- 
jectionable ;  ^  the  court  of  common  pleas,  on  application  for  an  order,  obliged  the 
plaimifif  to  give  a  particular  of  all  objections  to  the  abstract  arising  upon  mat- 
ters of  fact.*  And  where  the  vender  brings  an  action  to  recover  back  a  de- 
posit, because  the  condition  of  the  sale  has  not  been  complied  with,  the  defend- 
ant may  have  a  particular  of  the  grounds  on  which  the  plaintiff  seeks  to  re- 

(a)  Swan*s  Slat.  670,  §98. 

(b)  The  KCtioBB  of  tbe  statute  are  u  foUows:     of  particular!,  of  any  account  or  demand  which 
"  Skc.  93.  The  plaintiff  or  his  attorney,  if    he  intends  to  offer  in  evidence  at  the  trial  of  the 

required,  shall  deliTer  to  the  defendant  or  his  at*  cause.    And  if  the  plaintiff  or  defendant  shall 

tomey,  a  copy  of  the  account  or  bill  of  partico-  refuse  to  furnish  the  copy  or  copies  required  agree- 

Ian  of  the  demand,  or  a  copy  of  the  bill,  bond,  ably  to  the  proTisionsof  thie  section*  or  the  pre- 

deed,  bargain,  contract,  note,  instrument  or  oth-  ceding  section,  the  party  so  refusing  shall  not  be 

er  writing,  whereon  the  declaration  is  founded,  permitted  to  give  in  evidence  at  the  trial  the 

or  which  he  intends  to  offer  in  evidence  at  the  original,  of  which  a  copy  has  been  refused  as 

trial.  aforesaid." 

*«  See.  M.  Hm  defendant  or  his  aUomey,  if       These  sectioai  mi^  perhiipe  be  held,  and 

required,  shall  deKver  to  the  plaintiff  or  his  at-  without  much  difficcAty,as  relating  to  oofdes  of 

tonwy,  a  copy  of  any  deed  or  instniment  of  wri-  accounts,  and  writings,  the  originals  of  which 

ting,  of  which  in  his  plea  he  shall  make  profert ;  the  parties  intended  to  offer  in  eyidenoe.    Such, 

or,  a  eopy  of  any  bill,  bond ,  deed ,  note,  receipt,  however,  has  not  been  the  constmctioa  in  pracUee . 
bargain,  contract,  instniment  of  writing  or  hill       (c)  8  Bos.  It  Pnll.  246. 
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cover.*  So,  in  actions  of  debt  or  bond,  conditioned  for  the  performance  of 
covenants  or  to  indemnify,  the  defendant  may  call  for  a  particular  of  the  breach- 
es for  which  the  action  is  brought.^  And  where  a  general  form  of  declaring 
is  given  by  statute,  it  seems  that  the  plaintifi*  may  be  required  to  give  an  ac- 
count of  the  particulars  of  his  demand,  in  order  to  enable  the  defendant  to  pre- 
pare for  his  defence."" 

In  actions  tx  delicto,  the  injury  is,  in  general,  fully  stated ;  but  common  law 
courts  have  required  plaintiffi  to  give  the  defendant  a  bill  of  particulars  in 
trover,'  and  escape.*  But  there  must  be  some  special  grounds  for  asking  it.' 
For,  if  the  cause  of  action  is  set  forth  in  the  declaration  so  as  to  fully  disclose 
the  nature  of  the  plaintiff's  demand,  the  court  will  refuse  to  compel  a  delivery 
of  particulars.' 

2.    Notice  to  the  plaintiff  to  furnish  a  hill  of  particulars  and  copies  of 
instruments.    The  notice  may  be  in  the  form  following : 

Clark  Com.  Pleas. 

C.  D. 

ats.    ^In  [j^ssumpsit,'] 


> 


A.  B 
To  C.  D.,  or  his  attorney. 

You.  will  please  furnish  me  with  a  copy  of  the  account  or  bill  of  particulars 
of  your  demand  in  the  above  suit,  and  copies  of  the  notes,  bills,  bonds,  deeds, 
instruments  or  other  writings  upon  which  the  declaration  in  the  above  suit  is 
founded,  or  which  you  intend  to  ofier  in  evidence  on  the  trial. 

I  am,  respectfully, 

2)a/e,  dbc.  CD. 

3.    lorm  of  bill  of  particulars,  ^c. 

Clark  Com,  Pleas. 
A.  B. 


L.  B.-) 

V.     I  In 
I.  D.J 


[Asstifivpsit.'^ 
C,  "^  ■ 

This  action  is  brought  to  recover  the  balance  d[  the  following  account :  [Here 
set  out  the  items  of  the  account,  giving  the  defendant  credit  for  such  sums  as 
are  not  disputed  $  or  say :  This  action  is  brought  to  recover  the  face  of  a  bill 
of  exchange,  with  interest,  of  which  the  following  is  a  copy :] 

And  instruments  of  writing,  of  which  the  following  are  copies,  will  be  ofiered 
in  evidence  on  the  trial  of  the  above  cause :     [Here  give  copies,'] 

(a)  1  Campb.  '^3.  (e)  16  Eog.  C.  L.  Rep.  321. 

(b)  1  Tidd,  597.  (f )  10  Meet.  Si  Welb.  676. 

(c)  Id.  ib.  (g)  32  Eng.  C.  L.  Rep.  141. 

(d)  4  Cow«a,  64. 
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The  above  are  the  particulars  of  the  plaintiffs  demand  in  the  above  action, 
and  copies  of  the  instruments  of  writing  which  he  intends  to.  offer  in  evidence 
on  the  trial ;  and  he  relies  on  all  the  counts  in  the  declaration  for  the  recovery 
of  his  above  demands. 

4.  Hequisites  of  bill  of  particulars  and  copies.  The  copies  of  instruments 
must  be  snbstantially  correct,  and  if  so  erroneous  as  in  the  opinion  of  the  court 
to  mislead  the  opposite  party,  the  original  will  be  rejected  as  if  no  copy  had 
been  served.  In  such  case,  if,  in  consequence  of  ruling  out  the  original  by 
reason  of  the  copy  being  erroneous,  a  verdict  is  found  against  the  party  who. 
served  the  copy,  the  court,  at  his  costs,  will  set  aside  the  verdict  and  grant  a 
new  trial. 

The  bill  must  be  drawn  with  such  particularity,  as  to  inform  the  opposite 
party  of  the  foundation  of  the  transaction,  upon  which  the  claim  arises  ;  and 
it  will  be  sufficiently  certain  and  definite,  if  it  apprises  the  party  for  whose 
benefit  it  is  given,  of  the  evidence  which  is  to  be  ofiered,  so  that  there  can  be 
no  mistake  as  to  the  preparation  to  be  made  to  resist  the  claim.*  Such  errors 
in  the  date  or  amount  of  an  item,  dbc.,  as  will  not  mislead  the  opposite  party, 
will  not,  therefore,  exclude  the  item  from  being  proved,  and  if  just,  allowed. 
As  where  the  pkuntififs  bill  contained,  among  other  things,  the  following  items : 

To  cash  paid  Froggart  &  Co. ^1^80    13*.    6d. 

To  ift7/o  paid  Hoffman  &  Co.— 93      8      0 

To  ditto  ditto  80    13      6 

Evidence  being  given  of  the  first  sum  of  £80  IBs.  6rf.  to  Froggart  ^  Co., 
the  plaintiff  was  proceeding  to  show,  that  a  second  sum  of  £80  13s.  M.  had 
likewise  been  paid  to  Froggart  fy  Co,^  by  the  plaintiff,  at  the  defendant's  re- 
quest ;  when  it  was  objected  that  there  was  no  mention  made,  in  the  bill  of 
particulars,  of  more  than  one  sum  being  paid  to  Froggart  fy  Oo*^  s^<l  that, 
therefore,  the  plaintiff  could  not  give  it  in  evidence.  The  plaintiff  offered  to 
show  that  this  was  a  clerical  error,  as  the  above  item,  *^  To  ditto  paid  Hofi^n 
&  Co.,"  had  been  inserted,  by  mistake,  betw;een  the  other  two  items,  and  that 
the  last  item,  <<  To  ditto  ditto^**  dbc,  must  therefore,  have  been  understood  to 
refer  to  Froggart  &  Co.  Upon  this,  the  Judge  overruled  the  objection,  and  re- 
ceived the  evidence  of  the  second  payment,  and  said,  that  if  the  defendant 
could  show  by  affidavit,  that  he  had  been  misled  by  the  plaintiff's  particular, 
as  to  the  second  payment  to  Froggart  &  Co.,  the  court  would  reject  the  evi- 
dence as  to  that  sum.**  So,  where  the  work  for  which  the  action  was  brought, 
was  stated  in  the  particulars,  to  have  been  done  in  the  wrong  month,  the  plain- 
tiff was  permitted  to  give  evidence  of  the  work  having  been  done  in  another 
month.^ 

These  cases  are  founded  upon  the  rule,  that  a  mistake  in  the  statement  of  an 
item,  or  demand,  is  of  no  consequence,  if  it  will  not  mislead  or  take  the  oppo- 

(a)  »  Wead.  Rep.  48.  (b)  1  Camp.  »,  note.  (c)  2  Taunt.  224. 
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site  party  by  surprise.  If,  however,  an  item  due  the  party  filing  the  bill,  is  by 
mistake  omitted,  he  camiot  be  permitted  to  prove  the  item ;  nor  can  it  be  allowed 
to  him.  If  the  plaintiff,  ignorant  of  the  nature  and  extent  of  his  demand,  has 
given  an  imperfect  particular  <^  it,  he  shall,  nevertheless,  be  restricted  in  his 
own  evidence,  and  shall  not  be  allowed  directly  to  seek  to  recover  any  thing 
out  of,  or  beyond  the  contents  of  the  particular.  But  if  the  defendant,  in  at- 
tempting to  defeat  this  restricted  claim,  give  him  a  better  case  than  he  was  at 
liberty  to  make  for  himself,  he  is  entitled  to  a  judgment  for  all  that  is  proved 
by  the  defendant  to  be  due  to  him,  not  exceeding,  however,  the  original  amount 
claimed  by  the  plaintiff.' 

Where  the  defendant  offers  evidence  of  a  claim  against  the  plaintiff,  the  latter 
may  prove  a  payment  of  such  claim,  although  such  payment  does  not  appear 
in  his  bill  of  particulars;  for  it  was  not  a  proper  item  to  make  out  the  case  of 
the  plaintiff,  in  the  first  instance,  but  to  rebut  evidence  produced  by  the  de- 
fendant.** 

5.  JEffect  of  noi  furnUking  bill  of  particulars  or  copies^  The  court  will 
not  permit  the  party  of  whom  a  bill  of  particalars  or  copies  have  been  de- 
manded, to  give  in  evidence  the  original  account,  demand,  or  instrument,  a  copy 
dbc,  of  which  he  has  neglected  to  famish  to  the  opposite  party .*^  And  when 
the  nature  of  the  declaration  or  cause  is  such  that  the  defendant  cannot  make 
out  his  plea  without  knowing  the  particulars  of  the  plaintiff's  demand,  or  a 
copy  of  the  instruments  he  intends  to  ofier  in  evidence,  and  the  plaintiff  has 
notice  of  that  fact,  the  court  will  not  permit  the  default  of  the  defendant  in  plead- 
ing to  prejudice  him,  if  caused  by  the  delay  of  the  plaintiff  in  furnishing  the  bill 
of  particulars,  or  copies  of  instruments. 

SbC.  IX.       WHEN  AND  HOW  PLEAS  FILED. 

The  time  allowed  for  filing  pleas  is  regulated  by  the  rules  of  each  circuit. 

It  is  not  necessary  to  serve  copies  of  pleadings  upon  the  adversary  counsel  or 
his  client,  as  parties  are  bound  by  statute'  to  take  notice  of  the  pleadings  filed  in 
the  clerk*s  ofiice ;  and  each  party  may  obtain  a  copy  from  the  clerk  of  the 
court  of  the  pleadings  of  his  adversary;  the  expense  of  which  is  taxed  in  the 
biD  of  costs.'  The  pleadings  are  placed  in  the  hands  of  the  clerk  or  his  dep- 
uty at  the  clerk's  office,  who  indorses  the  day  when  filed,  thus:  ** Filed  May 

18,  1860,"  C C ,  clerk.    A  paper  not  thus  indorsed,  but  placed  in  the 

office,  and  either  strung  upon  a  thread  or  laid  in  a  drawer  or  pigeon  hole,  is,  it 
seems,  considered  as  filed.' 

(a)  1  Camp.  68.  (d)  Stat.  670,  §95. 

(b)  2  Wend.  593.  (e)  See  the  rule,  ante,  p.  8,  Rule  15. 

(c)  Swan's  Stat.  670,  §94.  (f )  Haineii  v.  Lindiey,  4  O.  R.  88. 


CHAPTER   II. 
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SECTION     !•  GENERAL   DEMITRRER  TO  A   DECLARATION  OR  REPLICATION. 

II.        GENERAL   AND  SPECIAL  DEMURRER  TO   A  DECLARATION  OR  REPLI- 
CATION. 

ni.       DEMURRER  TO   PART   07   A  DECLARATION. 

IV*       DEMURRER  TO  A  PLEA  OR  REJOINDER. 

T.         MINDER  Df  DSMURRKR. 

VI.       PORMfl  OF  SPECIAL  CAUSES  OV  DEMURRER  TO  DECLARATIONS  ;   AND 
HBBBINt 

1.  That  the  declaration  is  entitled  before  the  day  on  which 

the  promises  and  causes  of  actions  are  kid  to  have 
been  made  and  occurred. 

2.  That  no  time  is  stated  in  a  material  allegation  in  the 

'   declaration. 

3.  That  the  day  on  which  the  promise  is  laid  is  inconsistent 

with  that  on  which  another  material  fact  is  stated  to 
have  occurred. 

4.  For  misjoinder  of  forms  of  action. 

6.  For  misjoinder  of  rights  or  causes  of  action. 

6.  That  a  eoani  is  doid[>fe. 

7.  That  a  count  contains  repugnant  promises. 

8.  That  the  count  lays  the  causes  of  action  in  the  alternative. 

9.  That  the  declaration  wants  certainty  in  stating  the  goods, 

&c. 

10.  For  not  making  profert  of  a  deed,  or  letters  testamentary, 

or  letters  of  administration. 

11.  To  a  declaration  against  the  drawer  or  indoiser  of  a  bOI 

—  that  presentment  for  payment  to  the  acceptor  and 
notice  of  dishonor,  are  not  stated. 

12.  That  the  amount  of  damages  is  not  stated  in  the  declar- 

ation* 

TtU      FOKMS  OF  SPECIAL  CAUSBS  OF  DEMURRER  TO  PLEAS  ;   AN»  MBSBIN, 

1.  That  the  plea  professes  in  the  commencement  to  answer 
the  whole  declaration,  but  contains  in  the  body  thereof 
an  answer  as  to  part  only. 
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2.  That  the  plea  improperly  concludes  to  the  country,  in- 
steaa  of  concluding  with  a  verification  ;  or  vice  yersa. 

8.  For  duplicity  in  alleging  that  there  was  no  consideration 
for  the  acceptance  or  indorsement,  and  also  relying  on 
fraud,  &c. 

4.  That  the  plea  is  hypothetical  or  in  the  alternative,  and 

does  not  confess  or  traverse. 

5.  That  the  plea  is  argumentative. 

6.  That  the  matter  is  pleaded  by  way  of  recital  or  rehearsal, 

and  not  positively. 

7.  That  the  plea  is  repugnant. 

8.  That  the  plea  contains  a  negative  pregnant. 

9.  That  the  plea  traverses  more  than  is  alleged  iiAhe  dec- 

laration, and  is  too  extensive. 

10.  That  the  traverse  in  the  plea  should  have  been  in  the 

disjunctive. 

11.  That  a  plea  to  a  declaration  in  trover  amounts  to  the 

general  issue,  as  it  sets  up  title  and  possession  in  the 
defendant  without  giving  the  plaintiff  color. 

VIII.  CAUSES  OF  DEMURRER  TO  A  REPLICATION,  THAT  IT  IS  DOUBLE  AND 

MULTIFARIOUS. 

IX.  CAUSES  OF  DEMURRER  TO  A  REJOINDER  THAT  IT  IS  A  DEPARTURE, 

■  &C. 


Sec.  I.      GENERAL  DEMURRER  TO  A  DECLARATION  OR  RBPUCATION. 


I.D.I 
OtS.     V 

..B.J 


CD. 

acts.    J- Common  Pleas, (a)  Term,  A.  D. 

A. 


The  said  defendant,  by  J.  S.,  his  attorney,  [pr  in  his  own  proper  person,] 
says  that  the  said  declaration  [or  replication]  is  not  sufficient  {b)  in  law. 

J.  S.,  Attorney  for  Defendant. 

(«)  The  term  In  which  the  pleading  demurred  to  is  filed.  But  it  ie  unnecessary  to  entitle  the 
plea  of  any  term. 

(6)  These  forms  of  Demurrers  and  Joinder  in  Demtirrer,  are  taken  from  the  forms  recently  pre* 
scribed  by  the  English  Jndges.  Indeed,  by  the  common  law,  there  is  no  particular  form  actually 
essential  to  a  demurrer;  and^  therefore,  where  a  pleading,  beginning  and  ending  in  abatement,  and 
otherwise  partaking  very  little  of  the  usual  form  of  a  demurrer,  was,  neyertbeless,  meant  to  be. 
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k^'^u  General  Demnrrer  to  Declaration  and  Replication. 


Sec.  n.      GENERAL   AND  SPECIAL  DBHITRREll   TO  A   DECLARATION   OR   REPLICA. 
TION.(a) 


Its.   y 
.  B.J 


CD. 
ats 
A 


The  said  defendant  by  -— —  his  attorney  [or  in  his  own  proper  person,]  says 
that  the  said  declaration  [or  replication^  is  not  sufficient  in  law.     [^  the  tfe- 

and  in  folMtance  was,  a  demurrer,  it  wat  bolden  good.    5.  Mod.  131;  2  Saund.  129,  n.  6;  Arch. 
PI.  k  Et.  346. 
The  old  fi>rma  are  ai  follows: 

1.     Dtmuner  to  DoclmratioH. 

Com.  PUao, 

CD. 


CD.   > 

adi.     > 

A.B.    > 


And  the  laid  C.  D.,  defendant  in  this  suit,  by  G.  H.,  his  attorney,  comes  and  defends  the  wrong 
(or,  «ibroe"]  and  injury  when,  Itc.,  and  says,  that  the  said  declaration,  [or,  « the  said  first  {or 
oUkr}  eoont  of  the  said  declaration,"]  and  the  matters  therein  contained,  in  manner  and  form  aa 
the  same  are  aboYC  stated  and  set  forth,  are  not  sufficient  in  law  for  the  said  plaintiff  to  haTe  or 
maintain  his  aforesaid  action  thereof,  against  the  said  defendant;  and  that  he,  the  said  defendant, 
is  not  bound  by  law  to  answer  the  same.  And  this  he  is  ready  to  verify;  wherefore,  for  want  of 
a  soiiieient  declaration  [or,  *<  count  of  the  said  declaration,"]  in  this  behalf*  die  said  defend  • 

ant  prays  judgment,  and  that  the  said  plaintiff  maybe  barred  from  having  or  maintaining  his  afore- 
said action  thereof  against  him,  Am;. 

And  the  said  defenrlant,  according  to  the  form  of  the  statute  in  such  case  made  and  provided, 

states  and  shows  to  the  court  here,  the  following  causes  of  demurrer  to  the  said  declaration,  [or^ 

**  to  the  said  count  of  the  said  declaration,"]  that  is  to  bay :  ihere  ttate  the  particular  cauaeo 

of  daiuaTtr:1  And  also,  for  that  the  said  declaration  is  in  other  respects,  uncertain,  informal,  and 

iBMiffieient,  kc. 

G.  H.,  Att'y  for  Deft. 

2.     Domurrer  to  Pita  m  Ahatomtnt, 


Com,  Pleat, 

CD.   > 

And  the  said  plaintiff  saith,that  the  said  plea  of  the  said  defendant,  and  the  matters  therein  con- 
tained, in  manner  and  form  as  the  same  are  above  pleaded  and  set  forih,  are  not  sufficient  in . 
law  to  qaaah  the  said  writ  Mid  declaration,  and  that  he,  the  said  plaintiff,  is  not  bound  by  the  law 
of  the  land  to  answer  the  same.  And  this  he  is  ready  to  verify.  Wherefore,  for  want  of  a  suf- 
ieicnt  plea  in  this  behalf,  the  said  plaintiff  prays  judgment,  and  that  the  said  defendant  may  an- 
swer forther  te  the  said  declaration.  Ice. 

And  the  said  pkiottff  according  to  the  fbrm  of  the  statute  in  such  case  made  and  provided,  states 

aad  siiows  to  the  eoort  here,  the  following  causes  of  demurrer  to  the  said  plea,  that  Is  to  say :  [For  that 

te  said  C.  D.,  by  his  plea  aforesaid,  hath  admitted  himself  to  be  the  person  named  the  defendant 

in  and  by  the  aforesaid  writ  and  deohoation  of  him,  the  laid  plaintiff:]  And  also  for  that  the  said 

plea  is  in  otfa«r  respects  informal  and  insufficient. 

E.  F.,  Plaintiff's  attorney. 

(e)  See  post,  p.  029. 
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General  and  Special  Demnrrar. 


murrer  be  special^  add  the  cause  of  demurrer  thus :]  and  the  defendant  shows 
to  the  court  the  following  causes  of  demurrer  to  the  said  declaration,  [or  repli- 
cation,] that  is  to  say  :  [showing  the  ground  of  the  demurrer.  Sign  the  de-^ 
murrerJ} 


3.     Demurrer  to  a  Rqtiication  to  a  Pita  m  Abatemtnt, 

•  Com.  PUoM. 
CD. 


da.     > 


ads 
A 


And  the  raid  defendant  saitfa,  that  the  said  replication  of  the  said  plaintiff,  to  the  said  plea  of 
him,  the  said  defendant,  and  the  matters  therein  contained,  in  manner  and  form  as  the  same  are 
above  pleaded  and  set  forth,  are  not  sufficient  in  law  to  maintain  the  aforesaid  bill,  [or^  **  writ,"  or, 
'*  declaration,"]  of  the  said  plaintiff;  and  that  he,  the  said  defendant,  is  not  bound  by  the  law  of 
the  land  to  answer  the  same ;  and  this  he  is  ready  to  verify.  Wherefore,  for  want  of  a  sufficient 
replication  in  this  behalf,  he,  the  said  defendant,  as  before,  prays  judgment  of  the  said  bill,  [or, 
"  declaration,"]  and  that  the  same  may  be  quashed >  &c.    iProceed  to  tigtcxfy  cau$e»  ^  demurrer ."l 

O.  H.,  Defendant's  attorney. 


4.     Demurrer  to  plea  ta  JBor. 


Com.  Pleat. 
A.  B. 


A.  B.    ^ 


And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant,  by  him,  [secondly]  above  plead- 
ed, saith,  that  the  same,  and  the  matters  therein  ctmtained,  in  manner  and  form  as  the  same  are 
above  pleaded  and  set  fortli,  are  not  sufficient  in  law,  to  bar  or  preclude  him,  the  said  plaintiff,  from 
having  or  maintaining  his  aforesaid  action  thereof  against  him,  the  said  defendant,  and  that  he,  the 
said  plaintiff,  is  not  bound  by  law  to  answer  the  same.  And  this  he,  the  said  plaintiff,  is  ready  to 
verify.  Wherefore,  for  want  of  a  sufficient  plea  in  this  behalf,  the  said  plaintiff  prays  judgment,  and 
his  damages  by  reason  of  the  not  performing  of  the  said  several  promises  and  undertakings,  in  the 
said  declaration  mentioned,  to  be  adjudged  to  him,  &c.  [If  the  action  bt  dttt,  toy, — **  pmys  judg- 
ment, and  his  debt  aforesaid,  together  with  his  damages  by  him  sustained,  on  occasion  of  the  de- 
tention thereof,  to  be  adjudged  to  him,  &c."  Ifincovenantf  tay, — "  P>^y*  judgment, and  his  dam- 
ages by  him  sustained,  on  occasion  of  the  said  breach  oi  covenant  in  the  said  declaratioo  mention- 
ed, to  be  adjudged  to  him,  &c.  If  m  trtepaea,  «ay,— "  prays  judgment,  and  his  damages  by  him 
sustained,  on  occasion  of  the  committing  of  the  said  trespasses,  [or  in  caet,  "  grievances,"]  to  be 
adjudged  to  him,  fcc*] 

And  the  said  plaintiff,  according  to  the  form  of  the  statute  in  such  case  made  and  provided,  states 
and  shows  to  the  court  here  the  following  causes  of  demurrer  to  the  said  [second]  plea,  that  is  to 
say ;  for  that,  &;c.,  [htrt  tetoutthe  cawitt  of  demMrrtr,  according  to  tktcmtt:  Ihue,  ferwft  concluding  to 
the  country, — "  For  that  tlie  said  defends  nt  hath  not  concluded  his  said  plea,  by  putting  himself  npen 
the  country,  &c."  For  pleading  nil  debet  in  aeeumpeit, — **  For  that  the  said  defendant  hath  not»  in 
or  by  his  said  plea,  confessed  and  avoided,  or  traversed  and  denied,  the  making  of  the  several  pro- 
mises and  undertakings  in  the  said  decbiration  mentioned;  and  also  for  that  the  said  plea  is  inarti- 
ficially  pleaded,  and  in  other  respects  uncertain.  Ice:]  And  also,  that  the  said  second  pte«  ia»  in 

other  respects,  uncertain,  informal  and  insuflicieBt,  Itc. 

E.  F.,  Plaintiff's  attorney. 
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Demurrer  to  fiart  of  a  Deoiaration. 


SbC.  III.      DEtfURRER  TO   PART    OF   A.  DECLARATION. 


Its.  y 

..  B.J 


C.  D./ 

ats.    J- Com.  Pleas,  -^ Term,  A.  D. 

A. 


The  said  defendant,  by  — ,  his  attoraey,  [or,  in  his  own  proper  person,]  as 
to  the  first  count  of  said  declaration  [or,  as  <no  the  said  trespasses  so  far  as  they 


5.     Demurrer  to  a  RqMcation. 

•  Com.  PUae, 

CD. 

adfl. 
A. 


!.  D.  ^ 

ids.     > 


And  tbe  aaid  defendant  eaith^that  theiaid  replication  of  the  said  plaintifTy  to  the  laid  [Mcond]  plea 
of  him»  the  said  defendant,  and  the  matters  therein  contained,  in  manner  and  form  as  tiie  same  are 
aboTe  pleaded  and  set  forth,  are  not  sufficient  in  law  for  the  said  plaintiff  to  hare  or  maintain  his 
aforesaid  action  thereof  against  him,  the  said  defendant;  and  that  he,  the  said  defendant,  is  not 
bound  by  law  to  answer  the  same,  and  this  he,  the  said  defendant,  is  ready  to  verify ;  wherefore, 
for  want  of  a  sufficient  replication  in  this  behalf,  he,  the  said  defendant,  prays  judgment,  if  the  said 
plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  &c. 

And  the  said  defendant,  according  to  the  form  of  the  statute  in  such  case  nmde  and  provided, 
states  and  shows  to  the  court  here,  tbe  folbwing  causes  of  demurrer  in  law  to  the  said  replication, 
that  is  to  say:  [Here  Mate  the  caueee,  and  conclude  ihxu:'\  And  also  for  that  the  said  replication  is, 
in  other  respects,  uncertain,  informal  and  insufficient,  fcc. 

G.  H.,  Attorney  for  defendant. 


6.     Demurrer  to  a  R^omdtr, 
Com,  Pleaa, 
A.B. 


..  B.   > 
J.  D.    b 


i  T%e  form  ofthie  demurrer  reeembUe  the  demmrer  to  the  plea,  euUtUmmg,  **  r^inder"  /or  **  plea, 
throughoutm\ 


J^llTDSllt    IV  l»XMaBB9B. 
7.    Joinder  m  Demurrer  to  a  Dodaratiom  or  Jtqriieirtisfi. 


>» 


-  Com.Pteae. 
A.B. 


CD.   > 

And  tbe  said  plaintiff  saitb,  that  tbe  said  declaration  {or,  **  first  eooitof  tbe  Mid  deekraton,"  or, 
**  replication,*']  and  the  matters  therein  oontained,  in  manner  and  form  as  tbe  same  are  above  stated 
and  set  forth,  are  sufficient  in  law  for  him,  the  said  pl«iiutiff,  to  have  and  maintain  bis  aforeeaid 
•eiioii  thereof  against  tlie  said  defendant,  and  tbe  said  plaintiff  is  ready  to  verify  and  prove  the 
nme,  as  the  eovrt  here  shall  direct  and  award:  wherefore,  inasmnrji  as  tbe  said  defendant  bath  aoc 
aaswered  tbe  said  dedaration,  [or,  "  first  coont,"  sr,  **  replication,"]  nor  hitherto  in  nay  maimer 
deaied  tbe  same,  tbe  said  plaintiff  prays  judgment,  and  his  damages  1^  reason  of  tbe  aot  perform* 

8 
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Denwrrer  ta  put  of  a  Deckration. 


relate,"  &c.]]  says  that  the  same  is  not  sufficient  in  la^y.     [_S€e  the  observa- 
tions on  the  last  form.'] 

ing  of  the  said  several  promUes  and  iMidertakingg  in  the  eaid  declaration  mentioned  to  be  adjudged 

to  him,  &c. 

E.  F.,  Att'y  fat  Pl'ff. 

In  Debt^  the  joinder  conclodes  thiw, — "  prays  judgment  and  his  debt  aforesaid,  together  with  his 
damages  by  him  sustained,  on  occasion  of  the  detention  thereof,  to  be  adjudged  to  him,"  &c.  In 
CiMMnant,  thus,— *' prays  judgment  and  hia  damages  by  him  sustained  on  occasion  of  the  said  breach 
of  covenant  in  the  said  declaration  mentioned  to  be  adjudged  to  him,"&c.  In  7r«pa*«,  thus,—*'  prays 
judgment  and  his  damages  by  him  sustained  on  occasion  of  the  committing  of  the  said  trespasses, 
to  be  adjudged  to  him,*'  &c.  In  Ca«e,thtt0, — "  |ways  jodgment  and  his  damages  by  him  sustained 
on  occasion  of  the  committing  of  the  said  grievances  to  be  adjudged  to  him,'*  &c. 


8.    J(nnder  in  Demurrer  to  Plea  in  Abatement, 


•  Com,  Pleas, 

CD. 

ads. 
A. 


!.  D.    J 

ads.     > 


And  the  said  defendant  saith,  that  tlie  said  plea  of  the  said  defendant,  and  the  matters  therein 
contained,  are  sufficient  in  law  to  quash  the  said  writ  and  declaration,  and  which  said  plea  and  die 
matters  therein  contained,  the  said  defendant  is  ready  to  verify  and  prove  as  the  court  here  shall 
direct,  &c. ;  wherefore,  inasmuch  as  the  said  plaintiff  hath  not  denied,  nor  in  any  manner  answer- 
ed the  said  plea,  the  said  defendant,  as  before,  prays  judgment  of  the  said  writ  and  declaration,  and 

that  the  same  may  be  quashed,  &c. 

G.  H.,  Att'y  for  Def  *t. 


9.    Jnnder  in  Demurrer  to  Plea  in  Bar, 
{In  asmmpnty  dtbt^  covenmUy  tretpasa  or  case,") 


-  Com.  Pleat, 

CD. 

ads 
A 


.  D.  J 
ida.  > 
.  B.   > 


And  the  said  defbodant  saith,  that  his  said  plea  by  him  [secondly]  above  pleaded,  and  the  matteris 
therein  contained,  in  manner  and  form  as  the  same  are  above  pleaded  and  set  forth,  are  snfficienC 
in  law  to  bar  and  preclude  the  said  plaintiff  from  having  or  maintaining  his  aforesaid  action  thereof 
against  him,  the  said  defendant ;  and  the  said  defendant  is  ready  to  verify  and  prove  the  sane  when, 
where  and  in  snch  manner  as  the  court  here  shall  direct  and  award:  wherefore,  inasmuch  as  the 
said  plaintiff  hath  not  answered  the  said  plea,  nor  hitherto  in  any  manner  denied  the  same,  the 
said  defendant  prays  judgment,  and  that  the  said  plaintiff  may  be  barred  from  having  or  maintain- 
ing bis  aforesaid  action  thereof  against  him,  the  said  defendant,  fcc. 

*  G.H.,  Att'y  for  Def *t. 

lO.     Jwnder  in  Demurrer  to  a  plea  in  bar  in  Replevin. 

— —  Com.  Pleas, 
A.B. 


A.B.    2 


And  the  said  plaintiff  saith,  that  the  said  plea  in  bar  of  him,  the  said  plaintiff,  to  the  said  cog- 
nizance of  the  said  defendant,  and  tbe  matters  in  the  said  plea  in  bar  contained,  are  sufficient  in 
law  to  bar  the  said  defendant,  from  having  a  return  of  the  said  (goods  and  chattels],  and  which 
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Demurrer  to  a  Plea  or  Rejoiader. 


Sec.  IY.    demurrer  to  a  plea  or  rejoinder. 
A.  B. 


i.D.J 


Com.  Pleas, Term,  A.  D. 

C. 

The  plaintifi^  by  ,  his  attorney,  [or,  in  his  own  proper  person,]  saith  that 
the  said  plea  [or,  rejoinder,]  is  not  sufficient  in  law.  [If  the  caiue  of  demurrer 
be  special,  add  the  cause  of  demurrer  thus :  And  the  plaintiff  sho^s  to  the 
court  the  following  cause  of  demurrer  to  the  said  plea  [or,  rejoinder,]  that  is  to 
say :     [Showing  the  ground  of  demurrer.    Sign  the  demurrer*"] 

If  tht  demurrer  be  to  one  plea  only,  say :    The  plaintiff,  by  ,  his  attor- 

ney, [or,  in  his  own  proper  person,]  as  to  the  said  [first]  plea,  saith,  |{iat  the 
same  is  not  sufficient  in  law. 

flsid  plea  ia  bar,  and  the  matters  therein  coatained,  the  said  plaintiff  is  ready  to  Terify  and  proTe 

as  the  court  here  shall  direct  and  award ;  and  becaose  the  said  defendant  hath  not  answered  the 

iaid  plea  in  bar,  nor  in  any  manner  denied  the  same,  the  said  plaintiff,  as  before,  prays  judgment 

and  his  damages  on  occasion  of  the  taking  and  anjastly  detaining  of  the  said  [goods  and  chattel^,] 

to  be  adindged  to  him,  &c. 

B.  F.,Att»yforPl'ff. 

11.     Joiner  in  Demurrer  to  a  Rijdicatum  to  a  plea  m  abatement. 

Cam.  Pleae. 

A.  B. 

C. 

Aad  the  said  plaintiff  saith,  that  hia  said  replication  to  the  said  plea  of  the  aaid  defendant,  and 
the  matters  therein  contained,  in  manner  and  form  as  the  same  are  above  pleaded  and  set  forth,  are 
sofficjent  in  law  for  him,  the  said  plaintiff,  to  maintain  his  aforesaid  bill  iar,  **  declaration,*']  which 
said  replication,  and  the  matters  therein  contained,  the  said  plaintiff  is  ready  to  verify  aad  prove, 
as  the  court  here  shall  direct  and  award ;  wherefore,  inaemnch  as  the  said  defendant  hath  not  an- 
swered the  said  replication,  nor  hitherto  ia  any  manner  denied  the  same,  the  said  plaintiff,  as  be- 
fore, prays  judgment,  ^.,  and  that  his  bill  [or,  *<  declaration  '*]  may  be  adjudged  good,  and  that 
the  said  defendant  may  further  answer  thereto.  Ice. 

E.  F.,  Att'y  for  Pl'ff. 

(a)  A  general  demurrer  excepts  to  the  saffi*  cause,  a  special  demurrer  is  necessary  to  reach 

ciency  of  the  declaration  or  pleading  demurred  the  formal  defect. 

to,  in  general  terms,  without  showing,  ftpecifical-  When  there  is  a  special  demurrer,  the  party 

ly,  the  nature  of  the  objection ;  a  special  demur-  may,  on  the  argument,  not  only  take  advantage 

rer  adds  to  this  a  specification  of  the  particular  of  the  particular  feults  which  his  demurrer  spe- 

gronnd  of  exception.  cifies,  but  also,  of  all  such  defects  in  substance, 

A  general  demurrer  is  proper,  where  the  de-  as  a  general  demnrrer  would  have  reached. 

feet  is  matter  of  euhetanct;  that  is,  where  the  A  special  demurrer,  which  sets  forth  in  general 

matter  set  up  by  the  opposite  party  is,  even  if  terms  that  the  pleading  is  <'  uncertain,  defective 

true,  essentially  insufficient.  and  informal,**  or  the  like,  and  which  words  are 

But  if  the  matter  set  up  by  the  opposite  party  sometimes  added  at  the  close  of  a  special  demur- 
is  defective  inform  only;  that  is,  inartiiicially  rer,  are  always  inoperative  and  useless;  inas- 
ftafted,  bat  enough  appears  to  entitle  him  to  a  much  as  upon  special  demurrer  it  is  necessary  to 
fadgment  as  for  as  relates  to  the  merits  of  the  show  specifically  in  what  respect  the  pleading  is 


l;.  D.  ) 
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Joinder  in  Demurrer. 


Sec.  Y.    joinder  in  demurrer. 
A.  B. 


C.D.J 


Com.  Pleas,  —  Tenn,  A.  D. 


And  the  said  plaintiff,  [off  defendant,]  by  ,  his  attorney,  saitb,  that  the 
said  declaration  [or^  "plea,"  &c.,3  is  sufficient  in  law.  [^^t^  in  the  usual 
form:    J.  S.,  Att'y  for  pPff,  [or,  deft.] 

Sec.  VL     forms  of  special  cAvsE3(a)  of  demurrer  to  declarations. 

anoertain^  defective  or  inionnal.     Stepfa.  PI.  of  Elii. ;  wo  aa  wiffieiini  puitter  appear  m  the  waid 

142.  pUading9  upon  tohich  the  dmrt  mmy  ghe  judgment 

A  demurrer  admits  all  such  matters  of  fact  as  according  to  the  very  right  of  the  cauee;**  and  **  that 

are  n^ffidently  pleaded.  no  advantage  or  exception  shall  be  taken  of  or 

On  demurrer,  the  court  will  consider  the  whole  for  an  immaterial  traverse,  see  poet,  e^l  note ; 

record,  and  give  judgment  for  the  party  who,  on  ''or  of  or  for  the  default  of  entering  pledges  up- 

the  whole,  appears  to  be  entitled  to  it.    See  In-  on  any  bill  or  declaration,"  see  ante,  V.  1. 186, 

dex.  Demurrer.  note  (o) ;  *'  or  of  or  for  the  default  of  alleging  the 

(a)  As  to  the  distinction  between  a  general  and  bringing  into  court  any  bond,  bill,  indenture  or 
special  demurrer,  and  the  practice  on  demurring,  other  deed  whatsoever,"  seiepoet,  630,  note  (o), 
see  ante,(a).  The  statute  of  Ohio,  (Stat.  687,  mentioned  in  the  declaration  or  otlier  pleadings; 
§141)  provides  that  no  process,  return,  plead-  *<or  of  or  for  the  defaultof  alleging  of  the  bring- 
ing, or  other  proceeding  in  civil  actions,  shall  be  Ing  into  court,  letters  testamentary,  or  letten  of 
abated,  arrested,  quashed,  or  reversed,  for  mere  administration;  or  of  or  for  the  omission  of  td 
want  of  form,  but  judgment  shall  be  given  ac-  et  armie,  et  contra  pacem,  or  either  of  them ;  or  of 
cording  to  the  right  and  justice  of  the  case,  as  or  for  tlie  want  of  averment  of  hoc  paratue  eet 
the  matter  in  law  shall  appear  to  the  court,  with-  verijicart,  or  hoc  paratue  nt  verifioare  per  reeordum; 
out  regarding  any  defects,  or  want  of  form  in  such  or  of  or  for  not  alleging  pvut  patet  per  reeordum i 
process,  return,  pleading,  or  other  proceedings,  but  the  court  shall  give  judgment  according  to 
except  such  only  as  the  party  shall  set  down  and  the  very  right  of  the  cause  as  aforesaid,  without 
express  with  bis  demurrer  as  the  cause  thereof."  regarding  any  such  imperfections,  omissions  and 

It  is  proper  to  refer  here  to  the  English  stat-  defects,  or  any  other  matter  •oflike  nature,  except 

utes  upon  the  same  subject.  the  same  shall  be  specially  set  down  and  shown 

The  necessity  of  demurring  Jtpeaoi/y  for  errors  for  cause  of  demurrer;  see  Bolton  «.  Biriiop  of 
in  matters  of /orm,  was  created  by  the  statutes  27  Carlisle,  2  Hen.  Bla.  262;  Buckley  v.  Kenyon, 
Eliz.  c.  5,  and  4  Ann.  c.  16.  The  hitter  pro-  10  East,  139;  Bowdellv.  Parsons,  tVi.  860;  Bach 
vides,  that  '*  where  any  demurrer  sliall  be  joined  v.  Owen,  6  T.  R.  409.  By  Rule  Midi.  T.  1654» 
and  entered  in  any  Court  of  record  within  this  s.  17,  see  Willes,  220;  1  Saund.'  l^,  note  1, 
realm,  the  judges  shall  proceed  and  give  judgment  337  b,  note  1,  "  upon  demurrers ' *  (special) , "  the 
according  as  the  very  right  of  the  cause  and  mat-  causes  shall  be  specially  assigned,  and  not  invol- 
ter  in  law  shall  appear  unto  them,  without  regard-  ved  with  general  unapplied  expressions  of  *  dott- 
ing any  imperfection,  omission,  or  drfect  in  any  ble,'  <  negative  pregnant,*  '  uncertainty,*  *  want- 
writ,  return,  plaint,  declaration  and  other  pleading,  ing  form,*  and  the  like,  but  shall  show  specially 
process,  or  cause  of  proceedings  whatsoever,  ex-  teherein,  in  order  that  the  other  party  may,  as  the 
cqit  those  only  which  the  party  demurring  shall  spe-  cause  shall  require,  either  join  in  demurrer,  or 
eiaUy  and  particularly  set  down  and  express,  togHh-  amend  or  discontinue  his  action.  **  This  rale  is 
er  with  his  demurrer,  as  causes  of  the  same,  not-  practically  applied  in  this  State.  Where  the  de- 
withstanding  that  such  imperfection,  omission  or  fendant  is  under  terms  to  plead  issuably,  he  can- 
defect  might  have  heretofore  been  taken  to  be  not  demurirp«May  to  the  declaration;  7T.680: 
matter  of  substance,  and  not  aided  by  the  statute  Tidd,  9th  ed.  472. 
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1.     T^hai  the  Declaration  is  entitled  before  the  day  on  which  the  Promisee 
and  Causes  of  Action  are  laid  to  have  been  made  and  accrued,  (a) 

That  it  appears  from  the  declaration  that  the  plaintiff  declared  in  this  action 
before  the  said  supposed  promises  were  made  or  the  said  supposed  causes  of 
action  accrued  to  him,  inasmuch  as  the  writ  issued  in  this  cause  was  issued 
and  is  tested  and  dated  on  the  first  day  of  January,  A.  D.  1847,  and  yet  it  is 
charged  in  said  declaration  that  the  defendant  was  indebted  to  the  plain  tif!  in 
the  moneys  therein  specified,  and  promised  to  pay  the  same,  on  the  fifth  day  of 
January,  A.  D.  1847. 


2.     TTuU  no  time  is  staled  in  a  material  Allegation  in  the  Declaration. 

That  it  is  not  alleged  or  shown  in  the  said  declaration  [or^  «— —  count,"]  on 
what  day  or  at  what  time  the  said  defendant  was  indebted  to  the  plaintiff,  or 
promised  him,  as  therein  alleged,  or  when  the  said  supposed  causes  of  action 
arose  or  accrued. ("6^ 


8.     TTiat  the  day  on  which  the  Promise  is  laid  is  inconsistent  with  that  on 
which  another  material  fact  is  stated  to  have  occurred.(c) 

For  that  it  is  averred  in  the  said  declaration  that  the  said  bill  was  drawn  on 
the  first  day  of  January,  A.  O.  1848,  payable  two  months  after  the  date  there- 
oif  and  yet  it  is  afterwards  alleged  that  the  defendant  on  the  1st  day  of  Jan- 
nary,  A.  D.  1846,  promised  to  pay  the  said  sum  in  the  said  bill  specified. 

(a)  It  seems  the  above  objection  would  not  be  plies  even  in  those  instances  in  which  the  ploin- 

■oAcient  to  support  a  writ  of  error;  6  Cog.  C.  tiff  is  not  bound  to  pnm  that  the  ftct  occurred 

L.  Rep.  3d2;  9  Id.  485.    And  where  the  record  on  the  day  stated ;  where,  in  other  words,  time 

in  an  action  for  slander  stated  that  the  writ  is-  is  not  of  the  essence  of  the  cause  of  action:  as 

sued  on  the  4th  of  June,  and  that  the  words  were  in  the  case  of  the  common  count  for  goods  sold, 

spoken  on  the  27th,  it  was  held  that  this  discre-  &o.  in  reference  to  the  statement  that  the  de« 

paacy  on  the  record  was  no  ground  for  arresting  fendant  was  indebted  and  promised  payment, 

the  judgment;  Steward  t;.  Layton,  8  Dowl.  P.  (c)  To  lay  incongruous  or  inconsistent  days  in 

C.  430;  cited,  1  Chitty,  Jr.  Prac.  29.  stating  material  facts,  is  demurrable,  although 

(6)  The  rule  is  that  every  material  or  traver-  the  day  need  not  be  proved  as  laid ;  for  if  the 

sable  fiust  in  any  pleading,  must  be  stated  to  have  allegation  of  time  were  rejected  as  surplusage,  a 

occurred  upon  a  particular  day,  showing  the  material  fact  would  be  laid  without  a  time,  which 

OMMith  and  year,  otherwise  the  defendant  may  constitutes  a  good  objection.    See  Denison  v, 

demur;  Com.  Dig.  Pleaders,  C.  19;  14  East,  Richardson,  14  East,  291. 
S9l ;  Stepb.  3d  ed.  292, 45.    And  this  rule  ap- 
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4.    For  Misjoinder  of  Form$  of  Jletum,(a) 

For  that  there  is  a  misjoinder  of  forms  of  action  in  the  said  declaration  in 
this,  that  in  the  commencement  thereof  it  is  alleged,  that  the  defendant  has 
been  summoned  to  answer  the  plaintiflT  in  an  action  of  debt,  and  the  plaintiff 
demands  a  sum  of  money ;  and  in  the  said  first  count  the  plaintiflf^  without  lay- 
ing any  promise  therein,  claims  and  demands  therein  and  thereby  a  sum  of  mo- 
ney ;  nevertheless  the  said  second  count  is  founded  upon  a  supposed  promise 
therein  alleged  to  have  been  made  by  the  defendant,  and  a  breach  thereof. 


6.     For  Misjoinder  of  Rights  or  Causes  of  Action. 

For  that  the  plaintiff  has  improperly  joined  and  included  in  his  said  decla* 
ration,  rights  or  causes  of  action  which  cannot  by  law  be  blended  or  compre- 
hended in  the  same  action,  in  this,  to  wit,  that  the  said  first  count  is  founded  on  a 
supposed  cause  of  action  stated  to  hare  accrued  to  the  plaintiff  as  assignee  of 
the  said  bankrupt,('6j  [or^  "asexecutorfc^  of  the  last  will  and  testament  of  the 
said  E.  F."]  and  the  second  count  is  founded  on  a  supposed  cause  of  action 
alleged  to  have  arisen  and  accrued  to  the  plaintiff  in  his  private  or  individual 
character. 


6.     Demurrer  to  a  Count  for  Duplicity  or  Doubleness.(d) 

That  the  said  first  count  is  double  in  this,  that  it  is  therein  alleged  that  the 
defendant  promised  to  pay  the  plaintiff  a  specific  sum,  to  wit,  twenty  dollars 

(a)  To  preserre  simplicity  in  pleading,  and  to  the  banknipt,  and  another  on  promises  to  the 

avoid  concision  at  the  trial,  the  forms  of  action  assignee  as  tuck,  will  be  good, 

can  in  no  instance,  (except  debt  and  detinae,)  be  (c)  Nor  can  an  executor  blend  a  cause  of  jio- 

blended  together  in  the  same  declaration.    -The  tion  resulting  to  him  in  his  representatiTC  char- 

misjoinder,  or  improper  junction  of  forms  of  ac-  ncter  with  a  cUim  accruing  to  him  entirely  in 

tion,  constitutes  an  olijection  to  the  toAffle  deela-  his  private  capacity;  2  Saund.  117c.     And  an 

rition;  and  the  demurrer,  which  maybe  general  executor  defendant  cannot  be  chained  in  the  same 

•r  special,  should  not  therefore  be  to  part  only  of  declaration  in  his  representative  and  personal 

the  declaration ;  Kingdon  v.  Nottle,  I M.  ft  Selw.  capacities ;  2  Saund.  117e. ;  see  ante,  VI.  30,31^ 

365.    As  to  writ  of  error,  &c.,  see  42  vol.  Stat.  (d)  1  Chit.  Plea.  5th  ed.  259,  265,  664,  706. 

72,  §2.    The  plantifT  must  amend  his  declara-  The  rule  against  duplicity  has  for  its  ol^ect  the 

tion,  and  cannot  obriate  the  demurrer  by  en-  prerention  of  the  confusion  which  might  arise  if 

tering  a  nolle  prosequi  as  to  one  count  or  set  of  eitliorof  the  parties  were  allowed  to  presentto  the 

counts;  Tidd,  9th  ed.  681;  Rose  v.  Bowler,  1  consideration  of  the  court  or  jury  in  one  and  the 

H.  Bl.  108.  game  pleading,  thvLt  is,  the  same  count  or  plea,  Sec., 

(6)  An  assignee  of  a  bankrupt  cannot  com-  two  or  more  dittinet  and  material  matters,  each 

prise  in  his  declaration  a  count  on  a  cause  of  ac-  showing  a  good  cause  of  action  or  sufficient  ground 

tion  accruing  to  him  in  that  capacity,  and  a  count  of  defence,  upon  the  tame  fxttn<,8ubject  or  qnestion. 

on  a  cause  of  action  stated  to  have  accrued  to  Bac.  Ab.  Pleas,  K.;  <'ora.  Dig.  PI.  C.  23.   The 

him  in  his  private  character ;  Richardson  v.  Grif-  objection  of  doubleness  applies  to  pleas,  see  poet, 

fin,  5  M.  4c  Sel.  294.    But  a  count  on  promises  630;  and  replications,  see  put,  635,  and  other 
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for  the  said  horse ;  and  also  that  he  promised  to  pay  him  for  the  same  so  much 
as  he  therefore  reasonably  deserved  to  have  ;•  and  a  l»:each  of  each  of  such 
supposed  promises  is  laid  in  ^he  said  first  count. 


7.     That  a  Count  contains  Repugnant  Promises.** 

That  the  said count  contains  two  distinct  promises  alleged  to  have  been 

made  by  the  defendant,  repugnant  to  and  inconsistent  with  each,  in  this,  that 

it  is  first  alleged  in  the  said count  that  the  defendant  promised  to  redeliver 

the  said  horse  on  request,  and  it  is  afterwards  alleged  therein  that  he  promised 
to  redeliver  the  same  on  a  particular  day  therein  specified  .'^ 


8.     That  the  Count  lays  the  Cause  of  Action  in  the  alternative. 

That  the  said count  is  vague,  uncertain  and  in  the  alternative,  and  is 

insufificient  in  this,  to  wit,  that  it  is  therein  alleged  that  the  defendant  "  wrote, 
or,  published,  or,  caused  to  be  published,"  the  said  libel,  &c. 


9.     That  the  Declaration  wants  certainty  in  stating  the  Goods,  ^'c,(dj 

For  that  the  said  declaration  wants  sufficient  certainty,  and  is  defective  in 
this,  to  wit,  that  the  number,  quantity,  quaUty,  description  and  value  of  the 
goods  and  chattels  therein  mentioned  are  not  stated  or  shown  therein, 

ndbseqiieiit  pleadings.  It  prevents  a  demurrer  1  Saund.  338,  n.  7;  2  id.  74,  n.  1.  In  Pope  v, 
and  a  plea  to  tbe  same  matter  or  part  of  a  plead-  Tillman,  2  £n^.  C.  L.  Rep.  243,  where,  in  re  • 
iog.  In  tbe  case  ot -declarations  the  doctrine  is  plerin,  tbe  plaiatiff  declared  that  the  defendant, 
in  effect  much  eraded  by  introducting  distinct  in  a  certain  dwelling-house  there  took  **  divers 
comOM  apparently  on  diflferent  grounds  or  causes  goods  and  chattels  of  the  plaintiff,"  without  sta- 
of  action.  Matter  isnmattriai  cannot  operate'  to  ting  what  they  were,  the  court  arrested  the  judg- 
make  a  pleading  double;  no  matter  will  operate  ment,  after  Judgment  by  default  and  inquiry  exe- 
to  make  a  pleading  double,  th^t  is  pleaded  only  cuted.  Holmes  v.  Hodgson,  8  Moore,  379,  a 
as  necessary  inductmeni  to  another  allegation,  general  demurrer  for  this  defect  was  allowed  in 
No  matters  however  multiiarious  will  operate  to  an  action  oi  trespass  for  entering  the  plaintiff's 
make  a  pleading  double  that  together  constitute  house  and  taking  his  goods,  although  the  defend- 
but  ons  connected  proposUion  or  entire  point;  Bac.  ant  was  under  terms  of  pleading  issuably.  It 
Ab.  Pleas,  K.  2.  Duplicity  is  a  ground  of  «ps-  seems  that  if  a  declaration  in  tort  be  sufiieiently 
dal  demurrer  only,  1  Saund.  337  a,  note  3.  certain  as  to  some  of  the  goode  but  not  so  as  to 

(a)  See  this  instance.  Hart  «.  Longfield,  7  others,  the  demurrer  should  be  confined  to  the 
Mod.  148;  Steph.  3d  ed.  253.  defective  part,  it  being  divisible;  see  2  Saund. 

(b)  Com.  Dig.  Pleader,  C.  23;  Steph.  3d  ed.  S79, 74,  n.  1, 171  a,  n.  1 ;  Bucknal's  case,  5  Co. 
377,  and  instances  there ;  Wyat «.  Ahind,  1  SaOc.  R.  34  b ;  Coombe  «.  Talbot,  1  Salk.  218 ;  Amo- 
934.  ry  v.  Broderick,  5  B.  &  Aid.  712 ;  see,  however, 

(c)  See  Hart  v.  Longfield,  7  Mod.  148.  Holmes  v.  Hodgson,  8  Moor,  per  Mr.  Justice 
{d)  Steph.  3d  ed.  296;  lChit.PI.6thed.410;    Burrough. 


630  DEMURRERS. 


Forms  of  Special  ^aoses  of  DemoiTer  to  Pleas. 


10.     For  not  making  Profert  of  a  Deed,  or  Letters  Testamentary,  or  Letters 

of  Administraiion.(a) 

For  that  the  plaintiff  hath  not  brought  into  court  or  made  profeTt  in  his  said 
declaration  of  the  said  supposed  indenture  therein  mentioned,  [or,  «*  letters  testa- 
mentary of  the  said  E.  F.  deceased,"  or,  "  letters  of  administration  of  the  goods 
and  chattels  and  credits  which  were  of  the  said  E.  F.  deceased,"]  or  shown 
any  excuse  for  his  omission  so  to  do. 


11.  To  a  Declaration  against  the  Drawer  or  Jndorser  of  a  Bill^-that  Pre- 
sentment for  Payment  to  the  Aeceptor,  and  Notice  of  Dishonor,  are 
not  stated,(b) 

That  it  is  not  shown  in  the  said  first  count  or  elsewhere  in  the  said  declara- 
tion that  the  said  bill  was  presented  to  the  said  E.  F.  for  payment  when  it  be- 
came due,  nor  is  any  excuse  for  the  omission  of  such  allegation  stated  in  the 
said  declaration ;  and  also  for  that  it  is  not  averred  in  the  said  declaration  that 
the  defendant  had  notice  of  the  non-payment  or  dishonor  of  the  said  bill  of  ex- 
change, or  that  there  was  or  is  any  excuse  or  reason  to  excuse  or  dispense  with 
the  want  of  such  notice. 


12.     That  the  Amount  of  Damages  is  not  laid  in  the  Dedaration.(c) 

That  although  the  said  action  is  for  the  recovery  of  damages  sustained  by 
the  plaintiff  for  and  in  respect  of  the  supposed  causes  of  action  and  promises 
in  the  said  declaration  mentioned,  yet  the  plaintiff  hath  not  in  his  said  declara- 
tion stated  or  shown  the  amount  of  damages,  if  any,  sustained  or  claimed  by 
him  on  occasion  of  such  causes  of  action  and  promises. 

Sec.  VII.     forms  of  special  causes  of  demurrer  to  fleas. 

1.     That  the  Plea  prof  esses  in  the  commencement  to  answer  the  whole  Decla- 
ration, but  contains  in  the  body  thereof  an  answer  as  to  part  ordy,(d) 

That  there  is  not  in  the  introductory  part  of  the  said  plea  any  allegaUon  or 
statement  showing  that  the  same  is  meant  to  be  applied  or  pleaded  to  any  par- 

(a)  This  omissioo  is  ground  for  special  demur-  see  Read  v.  Brookmao,  3  T.  R.  166;   forms, 

rer  only.    Profert  is  only  necessary  as  to  letters  potf,  "  Covenant." 

testamentary  and  letters  of  administration,  where  (6)  Either  of  these  objections  is  available  on 

the  plaintiff  sues  as  executor  or  administrator;  general  demurrer. 

and  in  the  case  of  cfeecif  or  instruments  ufuferteo/,  (c)  Com.  Dig.  Pleader,  C.  84,  ante,  186»a. 

and  does  net  apply  to  written  instrumeuts,  not  (n);  but  in  pmdl  actions  no  danagei  should  be 

under  seal;  Com.  Dig.  Pleader, O.  3;  2Saund.  claimed  in  the  declaration. 

63  b,  n.  6.    As  to  excuses  for  making  profert,  {d)  1  Sannd.  28,  n.  8;  Steph.  2d  ed.  245, 253; 
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ticalar  part  only  of  the  ^aid  declaration,  but  the  same,  in  the  introductory  part 
thereof,  purports  and  professes  to  be  a  plea  in  bar  of  the  whole  action  of  the 
plaintiff;  nevertheless  the  said  plea  contains  matter,  which,  if  true,  constitutes 
an  answer  or  defence  to  part  only  of  the  said  declaration,  to  wit,  the  Ifiraf] 
count  thereof;  and  the  said  plea  does  not  contain  or  show  any  matter  in  denial 
or  in  confession  and  avoidance  of  the  residue  of  the  causes  of  action  in  the 
declaration  mentioned. 


2.     TVuU  the  PUa  improperiy  eanciudeM  to  the  Country  inatead  of  concluding 

loitha  Verificatum;  or  vice  veraa.(a) 

That  the  said  plea  ought  to  have  concluded  with  a  verification  and  not  to  the 
country,  [or^  "  that  the  said  plea  ought  to  have  concluded  to  the  country  and 
not  with  a  verification,"  as  the  case  may  be,"] 

3d  ed.  402;  Thomas  v.  Heathorn,  2  B.  &  C.  tains,  in  the  body,  matterof  defence  to  the  whole 

477;  3  D.  lb  R.  647,  S.  C. ;  Cbrkson  v.  Law-  action,  and  which  is  so  pleaded,  the  plaintiff  may, 

■on,  6  Bing.  266.    This  cause  of  demorrer  if  it  seems,  demur  to  the  plea  without  signing  judg- 

often  occasioned  by  neglecting  to  attend  to  the  ment  as  for  want  of  a  plea  as  to  the  part  reser- 

forms  prescribed  for  the  commencements  of  pleas,  v^d  or  excepted  in  the  introduction  to  the  plea, 

in  reference  to  the  point  whether  the  same  plea  at  least  if  there  be  another  plea  to  that  part  of 

contains  an  answer  to  the  isAo/e  dedaraiion,  or  the  declaration;  see  Gray  v.  Pindar,  2  B.  &  P. 

ccMDprises  matter  of  defence  to  part  only.    If  the  4^;  1  Saand.  28,  n.  3,  and  n.  (^r),  Sched. ;  per 

plea  begm  ** and  the  defendant,  by  E.  F.  his  at<  Bowanqutt,  J.,  ClarksoD  v»  LawsoD,6BiQg.  565. 

Coniev,  aaith,  tbat»"  Ice.,  or,  **  and  for  a  fertbar  Where  the  plea  in  its  mtrodvetion  (see  per  Cur. 

plea  io  this  behalf  the  defendant  saith,  that,"  Everard  v.  Paterson,  6  Taunt.  647,)  and  body  is 

he.  it  pnfetsta  to  answer  the  whole  declaration,  confined  to  part  of  the  declaration,  so  that  the 

and  is  bad  m  tato,  if  it  show  matter  applica-  plea  is  pro  (cnito  correct,  the  course  is  to  sign  judg- 

ble  to  less  than  the  whole  of  the  declaration;  >««nt  as  to  the  unanswered  part,  if  there  be  no 

SM  next  chapter.     TBe  plea  should  he,  "and  other  plea  applying  thereto;  and  this  is  in  the 

the  defendant,  by  E.  P.,  his  attorney,  «9  <o  Ms  Eoglishpnictioeattessentialstep  to  prevent  what 

taidfirgt  comU,  (^.) saith,  that,"  &c.  or, "and  is  termed  a  diaamtinuanees  1  Saund.  28,  n.  8; 

for  a  further  plea  as  to  the  said  first  count  the  de-  Ererard  v.  Paterson,  6  Taunt.  656-7,  per  Cur.; 

fendani  saith,  that,"  &c.;    see  next  chapter.  2  MarsL  894,  8.  C. ;  see  per  Lord  I>en}iuin,  C. 

The  objection  would  be  waived  by  replying  to  J.,  Chitty  v.  Dendy,  1  Har.  9t  W.  170.    This 

the  plea.    The  plaintiff  might  reply  to  the  plea,  defect  is  cored  by  ferdit*t.    A  disoontinoanee  by 

as  it  affects  the  matter  in  the  declaration,  which  the  English  law,  arises  if  ibe   plaintiff  omit 

is  thereby  ans^rered,  and  sign  judgment  by  de-  to  reply  to  or  otliarwise  noti«e  one  of  several 

feolt  as  to  the  remainder  of  the  declaration,  if  pkas. 

diere  be  no  otAcr  plea  answering  such  residue  of  the  (a)  A  defect  in  this  respect  is  not  objeotiona- 

decbwation,  or  any  demurrer  thereto.     Where  ble  unless  tlie  plaintiff  demur  specially;  28«ittnd. 

the  pica  professes  in  the  introductory  part  to  an-  160,  n.  5. 
swer  a  portion  only  of  the  declaration,  but  con- 
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8.    For  dupHdty  in  atteging  that  there  was  no  Consideration  for  the  Ac- 
ceptance or  Indorsement^  and  also  relying  on  Fraudf  fyc.(a) 

That  the  said  plea  to  the  said  first  count  is  double  and  multifarious,  and  con- 
tains two  distinct  answers  or  grounds  of  defence,  either  of  which  would,  if  the 
same  were  true,  and  could  not  be  answered  or  avoided,  constitute  a  bar  to  the 
said  action  as  regards  the  said  first  count,  in  this,  to  wit,  that  it  is  not  only  al- 
leged in  the  said  plea  that  the  defendant  accepted  the  said  bill  for  the  accom- 
modation of  the  said  E.  F.,  and  without  value  or  consideration,  and  that  there 
was  no  consideration  or  value  for  the  indorsement  thereof  by  the  said  E.  F.  to 
the  plaintiff;  sach  facts,  if  true,  being  a  defence  and  answer  to  the  first  coiuu ; 
but  it  is  also  averred  in  the  said  plea  to  that  count,  that  the  said  E.  F.  procured 
the  said  acceptance  by  fraud  and  covin,  and  that  the  plaintiff  todc  the  said  bill 
with  notice  thereof,  and  without  consideration ;  which  latter  circumstances,  if 
true,  would  also  afibrd  a  defence  as  regards  the  said  bill. 


4.     Thai  the  pUa  is  hypothetiecd  or  in  the  alternative^  and  does  not  confess 

or  traverse.(b) 

That  the  said  plea  is  hypothetical  and  insufiicient  in  this,  to  wit,  that  it  is 
therein  alleged  that «« if  the  said  E.  F.  escaped  from  the  custody  of  the  said  de- 
fendant, he  so  escaped  without  the  defendant's  knowledge,  and  returned,"  dbc/ 
[or  as  another  instance']  in  this,  to  wit,  that  it  is  therein  alleged  that  the  said 
supposed  causes  of  action  in  the  declaration  mentioned  **  if  any  such  there 
were,*'  did  not  accrue  within  six  years,  Ac.  and  that  the  said  plea  should  have 
confessed  that  the  cause  of  action  once  existed. 


5.     not  the  Plea  is  argttmerUative.fd) 

That  the  said  plea  is  argumentative  and  insufficient  in  this,  to  wit,  that  the 
defendant  instead  of  simply  pleading  and  traversing  that  the  said  goods  and 
chattels  were  the  goods  and  chattels  of  the  plaintiff  hath  denied  the  same  in  a 

(a)  See  Slepb.  2d.  ed.  298;  8d  ed.  2S2.    The  principle  thmt  a  pies  mimt  either  deny  the  matter 

proper  coorfe  is  to  hare  ttpanu  pleas.    DopU-  aUeged»  «r,  oonlisM  and  aToid  it. 

city  or  doablenets  is  objectionable  only  on  special  (c)  GriiBths  v,  Eyks,  1  B.  ^  P.  418. 

demurrer;  1  Saund.  887  a.  note  8.    It  is  often  {d)   Co.  Lit.  303  a;  Com.  Dig.  Pleader,  E. 

material  to  <lefmir  for  this  defect  in  a  plea ;  for  if  8;  Stephen,  2d  ed.  426,  3d  ed.  384,  n.  xlv.; 

the  pbuntiff  plead,  he  most  answer  mck  distinct  Digby  «.  Alexander,  8  Bing.  416;  1  M.  4t  Sc. 

line  of  defence  or  material  matter  relied  upon  by  866,  S.  C.    This  objection  can  be  taken  only 

the  defendant;  Steph.  2d.  ed.  327;  8d  ed.  278.  by  special  demurrer;  Com.  Dig.  Pleader,  E.  8; 

<5)  See  Steph.  2d  ed.  480:  8d  ed.  887,  note  2  Saund.  819,  n.  6. 
xIt.  ;  1  Chit.  PI.  6th  ed.  272,  673.     It  is  a  clear 
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ciicuitous  and  argamentatiye  manner,  by  alleging  that  '*tJie  plaintiff  never 
had  any  goods  or  chattels.' Y^*^ 


0.     That  the  Matter  ie  pleaded  by  way  ofredtal  or  rehearsal^  and  not  pan- 

fivdy.(b) 

That  the  said  indenture  in  the  said  dedaiation  mentioned,  and  the  matters 
therein  contained,  are  not  pleaded  or  stated  positively,  or  with  sufficient  pie- 
dsion  or  certainty,  but  by  way  of  rehearsal  or  recital  only,  in  this,  to  wit,  that 
it  la  pleaded  and  averred  that  by  the  said  indenture  it  wae  toitnes9ed(c)  that 
the  plaintiff  did  demise,  A^.;  whereas  it  should  have  been  alleged  that  by  the 
said  indenture  the  plaintiff  did  demise,  d>c. 


7.     That  the  Plea  u  repugnant.(d) 

That  the  said  plea  is  repugnant^  and  contains  material  allegations  at  vari- 
ance and  inconsistent  with  each  other,  in  this,  to  wit,  that  although  in  the  first 
part  of  the  said  plea  it  is  alleged  and  admitted  that  the  defendant  accepted  the 
said  bill  upon  a  good  and  sufficient  consideration,  and  for  value ;  and  conse- 
quently at  the  time  of  such  acceptance  there  was  a  consideration  for  the  pay- 
ment of  the  said  bill  when  due,  although  the  same  is  alleged  to  have  subse- 
quently fiiiled  in  part,  nevertheless  in  the  subsequent  part  of  the  said  plea  the 
defendant  avers  that  he  has  not  received  any  value  or  consideration  for  the 
paym^it  of  the  said  bilL^e^ 


8.     J%it  the  Plea  contains  a  negative  pregnant.(f) 

That  the  traverse  in  the  said  plea  of  the  allegation  in  the  said  declamtion 
that  the  plaintiff  demised  the  said  messuage  to  the  defendant,  amounts  to  a 

(«)  Stephen,  3d  ed.  386.  Dig.  Pleader,  E.  3;  1  Sannd.  274,  n.  1;  Sto- 

{b)  Stephen,  2d  ed.  431;  8d  ed.  388;  Bac.  pfaen,  2d  ed.  4S1;  3d  ed.  389. 

Afar.  Pleas,  B.  4.    Upon  this  groand  the  word  {d)  Any  pleading  containing  inoonsistant  or 

{(jmd  emm)  in  charging  the  act  in  frsr-  repugnant  allegations  upon  a  material  tact  or 

r,  thos  ("  For  that  loAcrw**'),  is  open  to  de-  subject  connected  with  the  party*s  case,  it  bad 

;  Step.  388;  1  Chit.  PI.  6th  ed.  422.  ondenrarrer;  Com.  Dig.  Pleader,  C.  23;  Ste* 

la  Ring  «.  Rozbroogb.  2  C.  ft  J.  418,  it  was  phen,  2d  ed.  420;  3d  ed.  877;  1  Chit.  PI.  6th 

held  a  eoont  in  assunpsit  laying  the  promise  on-  ed.  262,  266. 


der  a  isWaos,  is  not  objectionable  on  geiural  de-       (e)  This  was  hold  to  be  a  good  eaase  of  de- 

mnrrer  in  Byass  v,  Wylie,  1  C,  M.  ^  R.  686; 


(O  This  is  bad  in  a  plea;  oBer  in  a  declan-    1  Gale,60,  S.  C. ;  3  Dowl.  P.  C.  634, 8.  C. 
tkm;  Moore  v.  Jones,  Ld.  Raym.  1636;  Com.       </)  A  negatire  pregnant  is  soeh  a  form  of 
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Begative  pregnant,  and  is  insufficient  in  this,  that  it  is  therein  pleaded  and 

alleged  that  "  on  the  said day  of  — — ,  a.  d.  »"  the  plaintifi  did  not 

demise  the  said  messuage  to  the  defendant ;  and  such  form  of  traverse  imports 
that  ther^  was  some  demise  on  some  day  of  the  said  messuage  by  the  plaintiff 
to  the  defendant. 


9.     not  the  Plea  traverses  more  than  is  alleged  in  the  Declaration^  and  is 

too  extensive,(a) 

That  the  said  plea  ofiers  to  put  in  issue  and  to  affirm  a  matter  not  denied 
by  the  plaintiff,  viz.  the  payment  of  interest  to  the  said  —  day  of  — ,  a. 

D. ,  on  the  said  bond  in  the  said  declaration  mentioned ;   whereas  the 

declaration  admits  the  payment  of  the  interest  in  the  said  plea  mentioned,  and 
states  only  the  non-payment  of  the  principal  sum :  and  the  plaintiff  therefore 
cannot  safely  join  issue  on  the  said  plea ;  and  the  said  plea  by  offering  to  put 
in  issue  the  payment  of  interest,  which  is  admitted,  tenders  an  immaterial 
issue,  and  the  said  traverse  is  thereby  too  large.^aj 


10.     That  the  Traverse  in  the  Flea  should  have  been  in  the  disjunetive^bj 
That  the  traverse  in  the  said  plea  that  the  said  ship  and  cargo  were   not 

negatiTe  expreMion  as  implies  or  inport*  an  meat  of  the  principRl  only,  a  plea  which  aTeni 
affiriuative;  Stepb.  2d  ed.  424;  3d  ed.  381.  payment  of  principal  aiuf  mrereif  is  bad  on  ape- 
Such  an  allegation  is  necessarily  ambiguous,  cial  demurrer.  Parke,  B.  **  As  tlte  plea  con- 
This  error  is  only  the  subject  of  a  special  de-  dudes  to  the  country,  there  ought  to  be  either  a 
murrer;  see  ui.  1  Saund.  207,  n.  5.  If  the  negative  averment,  with  a  positive  allegation 
averment  be  that  *'  on  the  1st  day  of  Janoary,  on  the  other  side  as  to  that  only,  or  a  negative 

A.  D.  1836,  A.  B.  demised  to  C.  D.,"  a  traverse  to  that  which  was  averred  positively,  and  to 
that  "  on  the  said  Ist  day  of  January,  1886,  A.  nothing  else.    That  in  the  principle  upon  which 

B.  did  not  demise  to  C.  D."  is  evidently  preg-  a  correct  issue  is  penned."  A  plea  cannot  tra- 
uant  with  an  admission  that  there  waa  aotM  de*  verse  that  which  has  not  been  before  alleged,  or 
mise.  The  day  being  immaterial,  should  not  which  is  not  necessarily  implied,  1  Saund.  S12, 
be  traversed;  2  Saund.  319,  n.  b;  lid,  268  a,  n.  4. 

note.  A  strong  instance  of  this  error  occurred  (6)  Where  an  allegation  comprising  two  mat- 
in Hyw  V.  Cole,  Cro.  Jac.  87.  There,  in  tres-  ters,  in  any  pleading,  may  be  supported  by  proof 
(MISS  for  entering  the  plaintiff's  house,  the  de-  in  the  disjunctive,  a  traverse  in  the  conjunctive 
fendant  pleaded  that  the  plaintiff's  daughter  is  bad,  It  the  effect  of  it  would  be  to  impose  on 
gave  him  license  to  enter.  The  replication  was  tlie  party  making  the  averment  more  extensive 
considered  to  be  bad  (but  aided  by  verdict,)  it  proof  than  is  by  law  essential  to  the  support  of 
being  that  defendant  '*  did  not  enter  per  licen"  his  case ;  see  2  Saund.  206,  207,  n.  24,  319,  n. 
Ham  «iiam."  6;  1  Saund.  269  a,  note  2;  Steph.  2d  ed.  288, 
(a)  This  was  the  form  of  demurrer  in  Bisli-  289,  3d  ed.  244;  Com.  Dig.  Pleader,  G.  l2, 
ton  ».  Evans,  1  Gale,  78;  2  C,  M.  k  R.  12,  16;  I  Chit.  PI.  5di  ed.  647,  648.  As  an  addi- 
ta.  C.  Tt  was  held  that  if  a  declaration  in  debt  tional  instance  to  that  mentioned  in  the  text,  it 
on  bond  conditioned  ibr  the  payment  of  prioci-  may  be  noticed  that  a  plea  in  bar  to  an  avowry 
pal  and  interest,  assign  a  breach  in  non-pay-  for  £20  rent  in  arrear,  is  bad  if  it  allege  that 
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he^tfa)  is  too  extensive,  and  is  insufficient  in  this,  that  the  defendant  hath  not 
thereby  denied  that  n^her  the  said  ship  nor  the  said  cargo  was  lost,  as  he 
ou^t  to  have  done,  inasmuch  as  the  loss  of  either  of  them  would  be  sufficient 
to  support  the  said  action  of  the  plaintiff; 


11.  That  a  Flea  to  a  Declaration  in  Trover  amounts  to  the  general  issue 
or  general  traverse^  as  it  sets  up  title  and  possession  in  the  Defendant 
without  giving  the  Plaintiff  color. (b) 

For  that  the  plaintiff  hath  in  and  by  his  said  declaration  declared  as  assig- 
nee of  the  said  bankrupt,  for  a  conversion  of  goods  therein  stated  to  have  been 
in  the  possession  of  the  said  bankrupt  before  and  at  the  time  of  his  bank- 
ruptcy, and  to  have  been  converted  by  the  defendant  since  the  said  bank- 
ruptcy ;  yet  the  defendant,  instead  of  simply  traversing  or  denying  that  the 
bankrupt  was  possessed  of  the  said  goods  as  of  his  own  property,  or  had  the 
possession  thereof  or  any  property  therein,  or  that  the  plaintifi  as  assignee  as 
aforesaid  was  entitled  to  the  said  goods,  hath  in  and  by  his  said  plea  specially 
pleaded  and  relied  upon  matter  amounting,  in  effect,  to  a  general  traverse  that 
the  said  goods  were  in  the  possession  and  were  the  property  bf  the  bankrupt 
before  his  bankruptcy,  that  is  to  say,  that  the  bankrupt  before  his  bankruptcy 
by  deed  assigned  the  said  goods  to  the  defendant,  and  that  the  defendant  there- 
upon then  took  and  hath  thence  hitherto  had  possession  of  the  said  goods,  and 
the  said  plea  concludes  with  a  verification,  and  is  a  special  plea  of  property 
and  possession  without  in  any  manner  confessing  even  a  colorable  title  or  right 
in  the  bankrupt  or  the  plaintiff  as  his  assignee. 


SkC.  Vin.      CAUBBS  OF  DKH1TRRER  TO  A  REPLICATION. 

That  the  R^lication  is  double  and  Multifarious^  and  puts  too  many  dis- 
tinct aUegations  and  matters  in  Issue:  it  being  de  hguria  to  a  Plea 
in  Trespass  of  a  right  of  Way  exercised  for  twenty  years. 

That  althoogh  the  defendant  hath  in  and  by  his  said  second  pleii  justified 
the  committing  the  said  several  supposed  trespasses  in  the  said  declaration  men- 

**  the  said  sum  of  £20  is  not  in  arrear,"  in-  on  ship  and  cargo  is  bad,  see  Goram  v.  Sweet- 
stead  of  stating  that  *'  no  part  of  it  is  in  arrear,"  ing,  2  Saond.  205. 

Cobb  «.  Bryan,  3  B.  &  P.  348.    See  further,        <6)  Steph.  8d  ed.  202.    It  seems  that  a  pka 

po9tf  39.    A  defect  of  this  kind  can  only  be  ta-  to  a  deckration  on  a  special  contract  is  bad,  as 

ken  advantage  of  by  a  special  demurrer;  1  Saund.  amounting  to  non-atsun^nt,  if  it  seek  to  put  a 

207,  n.  5,  14,  n.  2.     An  immaterial  issue  is  not  different  construction  upon  the  contract  by  sta- 

eored  by  verdict;  Tidd,  9th  ed.  92l;  2  Saund.  ting  extraneous  lacts;   see  per  Parke»  B.  in 

319  a.  Gwilllm  v,  DanieU,  2  C.  M.  &  R.  67. 
(a)  That  such  a  plea  in  an  action  on  a  policy 
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tioned,  under  and  by  virtue  of  the  liberty,  casement  and  privilege  of  paasiog^ 
and  repassing  across  the  said  closes  in  which  &c.  in  manner  and  fbr  the  pur* 
poses  in  the  said  second  plea  alleged,  and  such  liberty,  easement  and  privilege 
are  claimed  to  eiist  as  of  right,  and  the  matters  in  the  said  second  plea  stated 
are  pleaded  not  merely  as  an  excuse  bat  as  a  justification  of  the  trespasses  in 
the  declaration  mentioned,  yet  the  plaintiff,  instead  of  directly  and  simply  tra- 
versing one  of  the  matters  stated  in  such  second  plea,  or  confessing  and  avoid- 
ing such  matters,  hath,  in  and  by  his  said  replication  to  the  said  second  plea, 
replied  that  the  defendant  of  his  own  wrong  and  without  the  cause  by  the  de- 
fendant in  his  said  second  plea  alleged,  committed  the  said  trespasses ;  and  also 
for  that  the  plaintiff  hath  in  and  by  his  said  replication  to  the  said  second  plea,  at- 
tempted to  put  in  issue  several  distinct  and  material  matters,  that  is  to  say,  the 
user  and  exercise  of  the  said  liberty,  easement  and  privilege  in  the  said  second 
plea  mentioned,  for  twenty  years,  and  the  right  to  use  and  exercise  the  same  du- 
ring that  period,  the  occupation  by  the  said  R.  S.  of  the  closes  in  the  said  second 
plea  alleged  to  have  been  occupied  by  him,  and  his  right  to  use  and  exercise 
the  same  liberty,  easement  and  privilege,  and  also  the  question  whether  the 
said  supposed  trespasses  were  committed  in  the  exercise  of  the  said  right  or 
claim  and  for  the  purposes  mentioned  in  the  said  second  plea ;  and  also  for  that 
the  plaintiff  hath  in  and  by  his  said  replication  to  the  said  second  plea  attempted 
to  put  in  issue  several  distinct,  material  and  traversable  matters,  all.  of  which 
cannot  properly  be  put  in  issue  in  and  by  such  replication,  and  the  said  repli- 
cation is  doable  and  argumentative,  and  no  certain  or  sufficient  issue  can  be 
taken  thereon,  and  is  in  other  respects  insufficient,  &c. 

Sec.  IX,    cAusiss  of  demurrer  to  a  rejoinder. 

TTutt  there  u  a  departure  $  the  Rqoinder  departing  from  the  Plea.(a) 

That  the  said  rejoinder  is  founded  upon  and  contains  mattert  which  is  a  de- 
parture from  the  matter  or  ground  of  defence  relied  upon  and  compromised  in 

(a)  See  at  to  thif  iauh  io  pleading,  2  Saond.  J.;  GalTert «.  Gordon,  7  B.  4t  C.  800;  Prinoe 

84  a,  note  1 ;  1  Chit.  PJ. 6ched. 681,6th  ed.644;  «.  Bninatte,  1  Bbg.  New  C.  4S6;  5  U.  h  Sc. 

Steph.8ded.  410  to  418.  4th  ed.  489,  and  in-  342,S.C.;  iGh.  P1.6thed.  648.    Bondtoper^ 

■tanoes  there  put.    It  may  occur  in  a  replication  form  an  award.  Plea,  no  award.    Replication  an 

or  rejoinder.    The  objection  is  that  pleadings  award,  setting  it  out  partly ;  a  rejoinder  setting 

would  be  interminable,  and  inyoWed  in  the  most  out  the  whole  award,  and  showing  it  was  bad, 

prolix  and  complicfited  confusion,  if  a  party  were  held  no  departure ;  Fisher  «.  Pimbley,  11  East, 

at  liberty  to  abandon  substantially  the  ground  of  188 ;  Dudlow  v,  Watchhom,  16  id.  38.    In  debt 

action,  or  detenoe,  he  originally  took.    But  the  on  an  annuity  bond,  setting  out  condition,  defend- 

nile  on  the  sdiject  of  departure  does  not  prohibit  ant  pleaded  that  the  annuity  was  granted  on  a 

the  pleading  matter  which  in  substance  fortjfiea  pecuniary  consideration,  and  that  "no  memorial** 

and  supports  and  amplifies  or  explains,  without  of  the  bond  containing  the  names,  ^.,  or  peco- 

Ibrsaking  the  pnneipU  of  the  defence,  ^.  beibre  niary  consideration,  &c.,  was  inroUed  according 

relied  upon ;  see  id. ;  Com.  Dig.  Plead.  F.  11;  to  the  statute.    Replication  that  a  memorial  was 

Winstooe  v.  Limi,  1  B.  4t  C  466,  per  Bayley,  inrolled  (nUmg  k  out)  and  did  contain  names 
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the  said  plea  of  the  defendant,  and  does  not  fortify  or  support  the  same,  in  this, 
to  wit,  that  in  the  said  plea  the  defendant  hath  alleged  and  pleaded  performance 
of  the  said  condition  of  the  said  writing  obligatory  in  the  said  declaration,  and 
yet  in  the  said  rejoinder,  in  answer  to  the  said  replication  of  the  plaintifi*,  show- 
ing  and  assigning  a  breach  of  the  said  condition,  the  defendant  hath  rejoined, 
admitting  that  he  did  commit  such  breach  of  the  said  condition,  and  showing 
matter  supposed  to  be  and  pleaded  as  a  justification  of  the  non-performance  of 
the  said  condition.^a/ 

and  eoniideratiMi,  &c.:  VeTi6cadon,  pet  tteor"  the  judges;  Praid  v.  Duchen  of  Cumberland,  4 
4»m.*  Rejoinder^  that  the  fMmorM{contai«u/aI««  T.  R.  685;  2  H.  Bla.  280;  but  it  seeuM  that 
jteteiiMMte,  especially  in  this,  to  wit,  that  the  con-  case  may  be  supported  on  the  ground,  that  the 
iideration  was  paid  in  notes,  whereas  it  was  not  plea  attacked  the  mraM>rial,  whereas  the  rejoin- 
so  paid,  or  otherwise,  ntodoj  4^.,  and  so  there  der  impeached  the  deed.  A  departure  can  only 
■em  was  any  soch  memorial  «^  ftjf  aHahat  rsjin-  be  objected  to  by  demurrer,  but  it  seems  a  gene- 
rsd,  inrolkd,  &c.  according  to  the  statute,  con-  ral  demurrer  will  suffice,  2  Saund.  84  d ;  1  Chit 
eiiKling  to  the  country.  Special  demurrer,  1st,  PI.  6th  ed.  648;  std  vide  1  Saund.  117;  Com. 
that  tbe  rejoinder  improperly  concludes  to  the  Dig.  Pleader,  F.  10;  6  N.  4t  M.  607,  n.  (6), 
country ;  2Ad,  that  the  matter  thereof  is  a  dtpar*  (a)  Tliat  the  rejoinder  is  demurrable  in  such 
(we.  The  court  held  the  rejoinder  good ;  Hickes  case,  see  2  Saund.  88  c ;  Co.  Litt.  804  a ;  Com. 
V.  CfackaeU,  8  M.  ^  W.  72.  The  plea  of  no  Dig.  Pleader,  F.  6.  Plea,  no  award,  (to  debt  on 
mwoH  or  no  memorial,  pursuant,  Bui,,  means  no  arbitration  bond) ;  replication,  setting  out  award 
vaOd  award  according  to  the  submission,  and  no  and  breach;  rqoinder,  performance  of  award, 
Ugai  memorial  according  to  the  statute.  These  bad,  2  Saund.  188. 
»  oremile  nmch  of  the  doctrine  adduced  by 


CHAPTER   III. 


COMMENCEMENTS  AND  CONCLUSIONS   OF  PLEAS,   REPLICA- 

TIONS,  &c. 

SECTION   I.        COMMEKCEKENT^AND    CONCLUSION   OF  PLEAS  AND   REPLICATIONS  IN 

ABATEMENT. 
U.      COmfENCEMBNTS  AND  OONCLUSIONS  OF  PXBAS  IN  BAR,  REPLICATIONS, 
REJOINDERS,   SURREJOINDERS,    REmrTTBRS    AND    flmRREBITTTERS  ; 
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1.  Commencement  and  conclusion  of  a  plea  in  bar  to  the 

whole  declaration,  concluding  to  the  country. 

2.  Replication  thereto. 

8.     Commeitcement,  &c.,  of  plea  in  bar  to  the  whcje  declam- 
tion,  concluding  with  a  verification. 
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7.  Commencement,  &c.,  of  plea  in  bar  showing  matter  of 

defence  arising  after  the  action  was  commenced  and 
before  defendant  had  pleaded. 

8.  Commencement  of  a  second  or  further  replication. 

9.  Commencement  and  conclasion  of  the  rejoinder. 

10.  Commencement  of  a  second  or  further  rejoinder. 
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12.  Rebutter. 
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Sec.  I.      COMMENCEKENT  AND  CONCLUSION  OF  PLEAS  AND  REPLICATIONS  IN  ABATE* 
MENT. 

Commencement  and  Conclusion  of  Plea  in  MaterhenL 


ats.    > 
..  B.J 


C,  D. 

ats.    V Common  Pleas,         *  Term,  A.  D. 

A. 


The  said  defendant,**  by  J.  S.,  his  attorney,  [or,  in  his  own   proper  per- 

(a)  Insert  the  appearance  term,  or  tlie  term        (6)  If  the  defendant  have  been  sued  by  a 
in  which  ihe  declaration  is  entitled ;  1  T.  R.  278.     wron?  name,  and  wishes  to  defend  liy  his  right 
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Comm«ncementSi  &«.,  of  Pleas  and  Replications  in  Abatement. 


8on/3  comes  and  defendst  &c,,  when,  ^Ci^'and  prays  judgment  of  the  writ 
and  declaration  aforesaid,  because  he  says,  that,  [here  state  the  grounth  of 
abaiement;  see  forms y  post ,  648  to  663,  and  conclude :"]  and  this  the  defend- 
ant h  ready  to  verify ;  wherefore  he  prays  judgment  of  the  said  [writ  and] 
declaration,  and  that  the  same  may  be  quashed,  &c. ;  [or,  if  the  plea  be  <*  non- 
joinder," OT  "  coverture,"  see  the  forms ^  post,  648,  651.  Add  signature  and 
(jffidatnt  of  trttth  of  plea  $  see  form,  post j  649.] 


2.    Replication  thereto.' 

A.  B. 

».       y  — i—  Common  Pleas,**     ■      Term,  A.  D. 
C, 


u  B.1 
ID.} 


The  plaintiff  saith  that  his  said  writ  and  declaration  ought  not  to^be  quash- 
ed, because  he  saith  that,  £4^c.,  stating  the  matter,  and  if  it  be  merely  in 
denial,  (as  it  is  usually,)  conclude  thus :]  and  this  the  plaintiff  prays  may  be 
inqnired  of  by  the  country,  &>c^,  [or,  if  the  rqi^lication  be  not  a  mere  traverse, 
and  contain  new  matter,  conclude :]  and  this  the  plaintiff  is  ready  to  verify ; 
wherefore  he  prays  judgment  and  his  damages,  [jfyc,  conclude  as  in  a  replied^ 
tion  in  bar,  post,  p.  642,  form  5 ;  or,  perhaps  the  conclusion  might  be  after 
the  verification,  with  a  prayer  of  judgment,  <<  whether  the  said  writ  and  dec- 
laration ought  to  be  quashed."    Add  signature.'] 


3.    Replication  by  Similiter. 

A.  B. 

V.       ^  ■  Common  Pleas,* Term,  A.  D. 

C, 


!.  D.J 


And  the  plaintiff,  as  to  the  plea  of  the  defendant  by  him  above  pleaded,  and 

whereof  he  hath  put  himself  upon  the  country,  doth  the  like.     [Add  signa- 
ture.    Tins  condudes  the  pleading.'] 

name  without  having  the  tame  coirected  by  the  full  or  half  defence,  as  occaaton  may  requin ;  % 

d«rk  under  the  statute,  (43  vol.  Stat.  114.  sec  Sound.  209,  c;  8  T.  R.  631. 

4,)  the  plea  should  begin  thus:  And  T.  D.,  (c)  If  the  plea  be  defeetiye,  theplaintiif  may 

against  whom  the  plaintiff  hath  iasaed  the  sum-  demur,  (generally,)  and  the  defendant  cannot 

mons,  and  declared  in  this  suit,  by  the  name  of  amend.    The  judgment  in  favor  of  the  plaintiff 

C.  D.,  comes  and  defends,  ice  upon  a  demurrer,  is  respondeas  ouster ;  2  Saund • 

(a)  Pleas  to  the  jurisdiction  and  by  married  211 » n.  3. 

women,  should  be  pleaded  hfi  peraon ;  2  Saund*  (d)  The  same  term  in  which  the  plea  is  en- 

S09,  a ;  2  Bla.  Rep.  1094.    Other  pleas  in  abate*  titled. 

meat  may  b^  pleaded  in  person  or  by  attorney ;  <e)  The  same  term,  in  general,  in  which  the 

2  Sannd.  209,  a.  plea  and  declamtion  ars  entitled. 

(b)  The  worde  ''whan,  4k«.,*'  ars  deemed 

6* 
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Commenoement  and  Concluaiun  of  Pleas,  &c.,  in  Hor. 


Sec.    II.      GOMMKNCBMENT    AND   CONCLUSION   OF    PLEAS    IN    BAR,    REPLICATIONS, 
REJOINDERS,   StTRRBJOINDBRS,   REBUTTERS   AND   SURREBUTTERS. 

1,  2,  3.     Commtncement  and  conduiion  of  a  plea  in  bar  to  the  whole  dee- 

laration^  with  a  verification^  or  to  the  country. 


LtS.        I 

..  B.J 


•C.  D. 

ats.     ^ Com.  Pleas, of  the  term  of ,  A.  D. 

A. 


The  said  C.  U.,  by  E.  F.,  his  attorney,"*  [or,  "in  his  own  proper  person,*' 
or^  if  the  defendants  be  husband  and  unfe,  eay :  "  the  said  X^.  D.  and  J., 

(a)  The  modem  English  form  of  commenoe*  his  aforesaid  action  thereof  ai^inst  him,  be- 
ment  of  pleas  in  bar  to  the  whole  declaration,  is  cause  he  says,  [kere  set  forth  the  matter  qf  de- 
thus  :  fence  ;  as  to  the  body  oftheplea^  eee  note  to  form 

C  D'^  2,  chapLer  5,  pott ;  condude  the  plea  aefoOom  :] 

j^'^'  i  and  this  the  said  C.   D.  w  ready  to  verify ; 

..  mu    J  r    J     .  K    T  o    I  •     ..                   1*  wherefore  he  prays  judgment  if  the  said  plaintiff 

"Thedeftndant.byJ.S.,  his  attorney,  says,"  ,                    -.i-        ..        .. 

.            J   .        f.             ,               u-.jr  ought  to  mam  tarn  hts  aforesaid  aetion  thereof 

&c- ;  and  these  few  words  are  substituted  for  .       , . 

the  old  form*  as  follows :  "  And  the  said  C.  D.,  ^r  ».             '  .      i      ^         •  ■  ^  .     l 

.     ,    o    . .     ,                            J  J  r    J     .u  "»  however,  the  plea  be  entitled  in  the  usual 

by  J.  S .  his  attorney,  comes  and  defends  the  _        »  .^  ,^     .   ,          *    «  ..  • 

...            .         -            ,            .    ,  form,*'C.D.  e»al.  ats.  A.  B.,"it  willboamere 

wroDff  and  miury,  when,  &c.,  and  says  that  .  ,                   , .  .    ,                 •„ 

..        .,    -    n        u.      .  .     L                 •  ^-  informality,  whieh  the  court  will  permit  to  be 

the  said  A-  B.  ought  not  to  have  or  maintain  ,                       «^  „•     ,  JZ. 

..      c .  ■       ..       .1         p         •     .  u-       I   .  corrected  at  any  time:  20  Wend.  680. 

his  aforssai  i  action  thereof,  against  him,  be  _ .  ,       .       '      ,  ,\.    ,              ,  .     .  ^ 

^       u  —     M    KT     II  _-.•««•     .•  ■    II  there  be  several  defendants,  and  the  defence 

cause  he  says.*^    Noallegation  ot  octMrnem  ncmi  ...                              ,                     .       . 

is  now  necessary  in  England,  where  the  plea  is  " '"  '"  "V""  '**"":       '  T\  "    "  ^  '' 

pleaded  in  bar  of  the  whole  «:tioH  genemlly ;  '''' »'™'  P'«V  »'  '^'^^  may  plead  separately  ;  2 

1      I       I     J  J     '.1.     .       I.  r        t  Johns.  Kep.3TO.    And  one  derendant  may  plead 

and  a  plea  pleaded  without  such  formal  parts,  is  .       .        '^              ,^      .    .            ,         :  f»««* 

.  u  -     ~i^j^      u-   ^f.u       .:  in  abatement,  another  m  bar,  and  another  de- 
taken  as  pleaded  in  bar  of  the  action.  .  A>.i  .       r>.    *          «                   .  ,  ^ 
^             11      .•        r     .*                          I  J'  mur;  1  Chitt  P.  596.    But  personal  defences, 
So,  no  allegation  of  actio,  non,  or  precludi  .                       ...          .        .      . . .      .     . 

r-    .         ^  .  such  as  coverture,  innincy,  otc.,  should  hep  ead- 

non,  or  prayer  of  judgment,  is  necessary  in  any  / 1       i                 v 

pleading  subsequent  to  a  plea  pleaded  in  bar  of  __**     ®  ^ '    ,   ,  ^  *  , 

the  whole  action  genemlly ;  but  the  replication  ^^^'^  "^^.*  defendants  m    an  action  of 

and  subsequent  pleading,  pleaded  without  these  "^^"^^  J^"*^  ^°  P'^  *^  *^'  ^^  «^*'^  '^^^^^  "^* 

formul«,  are  taken  as  pleaded  in  bar.  or  main-  ^'"^'^  ^'^^  ^  '*'*""  afterwards  to  sever  and  put 

tainance  respectively  of  the  action.  ^"  *  P^«^  «**^"«  ^°  ^*«  P«'~'**^  discharge  ,^ 

The  pleas  in  this  work  were  originally  pre-  Jo*>"8-*^P-  l^^. 

pared  with  forms,  in  accordance  with  the  mod-  <^>  '^^  ^  "^"^^^  '*"«  '•""  °"*  precedmg 

cm  English  practice,  believing  that  they  would  *^*  P^"^  "^^^  ^^^  P^*  "  ^*^ '  ^'"^  ^  '^^"^ 

be  sanctioned  by  oar  courts.    But  supposing    "^  **^«  *«'"  ^* '  ^-  ^ '"  ''^  "°* 

that  some  of  the  bar  might  not  agree  with  me,  8«»««»y  '^^^^^  '^  I^««  "»d  replications,  and 

I  have  adopted  the  old  English  form.  ^"^  ^^<*"y  unnecessary ;  for  the  plea  U  plead- 

(b)  When  one  of  several  defendants  pleads  ^  "^^^  ^"^^  *°^  ^'^^  ^«  "^  ^"^  » indorwd^ 
separately,  the  title,  commencement  and  con-  "P^**  ^*  ^^  *^®  ^^^^' 

elusion  of  the  plea  in  bar,  if  in  assumpsit,  cove-  <^)  ^n  infant  or  feme  covert  cannot  plead  by 

nant  or  debt,  should  be  thus :  attorney.    Where  an  infiint  pleads,  instead  of 

the  words,  "  by  E.  Fm  his  attomsy,"  insert  in 
the  place  of  those  words,  the  following :  *^  by 


Common  Pleat. 


^atJ!-  ^X^S.tjfiZ^'^^  ""■  \  G.  H.,  admitted  by  the  said  court  h«,.  a.  guar- 

A.  B.  >  dian  of  the  said  C.  D.,  to  daiend  for  the  said  C* 

The  said  C  D.,  impleaded,  du5.,  by  E.  F.,  D.r  who  is  an  infant  under  the  age  of  [twenty- 

his  attorney^    comes   and   defends,  &c,  and  ona  yoars,  or  if  the  defendant  it  a  female,  tay 

says  that  the  said  A.  B.  ought  not  to  maintoia  eighteen  years.] 
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GomuMiioeiiient  and  Conclosioa  of  Pleu,  &c.f  in  Bar. 


his  wife,  by  E.  F.,  their  Attorney,  comes  and  defends  the  [wrong,  or,  in  case 
of  trespoBS  or  gectment^  say^  force,]  and  injury  when,  dbc,  and  says  that  the 
said  A.  B.  ought  not  to  [maintain,  or,  j^  matter  pending  the  suit  be  pleaded^ 
eay  *'  farther  "  maintain]  his  aforesaid  action  thereof  against  him,  because  he 
says,  that  [^c,  here  state  the  matter  of  defence  and  concluded  either  toith  a 
vertficationj  thus : 

And  this  the  defendant  is  ready  to  verify ;  wherefore  he  prays  judgment  if 
the  said  plaintiBT  ought  [if  matter  pending  the  suit  be  pleaded,  »ay,  further,] 
to  maintain  his  aforesaid  action  thereof  against  him  :  [or,  conclude  to  the  cotm- 
try,  thus : 

And  of  this,  he,  the  said  defendant,  puts  himself  upon  the  country,  &c. 

E.  F.,  Attorney  for  defendant. 


4.     Commencement  and  conclusion  of  Plea  in  Bar  to  the  whole  of  one  or 
more  several  counts,  or  to  apart  of  a  count  in  a  declaration. 


Its.    V 
.B.J 


CD. 

ats.    ^ Common  Pleas, Term,  A.  D. 

A, 


The  defendant,  by  S.  S„  his  attorney,  [or,  in  his  own  proper  person,]  as  to  the 

said  first  count  of  the  said  declaration,  [or,  as  to  the  sum  of dollars,  parcel 

of  the  moneys  in  the  said  declaration,  or,  in  the  said  first  count  mentioned,  or, 
as  the  case  may  be;  see  the  various Jorms, post,"]  says,  that  the.  said  plaintiff* 
ought  not  to  maintain  his  aforesaid  action  thereof  against  him,  because  he  says,* 
that,  [state  the  defence,  and  if  the  plea  be  merely  a  denial,  conclude  to  the  counr 
try,  as  in  the  preceding  form,  or,  if  it  introduce  new  matter,  conclude  thus:"] 
and  this  the  defendant  is  ready  to  verify ;  wherefore,  he  prays  judgment,  if 
the  plaintifiT  ought  to  maintain  his  aforesaid  action  thereof  against  him,  dbc. 

And  as  to  the  said  second  count,  [or,  as  to  the  residue  of  the  said  moneys  in 
the  said  declaration  mentioned,  or,  in  the  said  first  count  mentioned,  or,  as  to  the 

(a)  A  plea  miwt  conclude  either  to  the.  country ,  new  matter,  (when  it  is  in  conftuion  ofid  aooid" 

which  indicates  an  issue  triable  by  jury,  or,  (to  once,)  the  plea  must  conclude  with  a  Terifica- 

the  court)  with  a  Terification.    The  following  tion,  in  order  that  the  plaintiff  may,  at  his 

mlea  show  when  the^lea  should  conclude  to  the  election,  in  reply,  either  deny  the  new  matter, 

country,  or  with  a  verification.     When  the  or,  admitting  it,  obviate  its  effect  by  an  addi- 

plea  is  merely  a  denial  of  a  whole  or  part  of  the  tional  statement. 

plaintiff's  allegation,  whether  such  allegation  be  It  seems  that  no  verification,  is,  in  general, 

the  affirmative  or  negative,  it  must  conclude  necessary,  in  a  negative  pleading,  though  in 

to  the  country,  because  the  plaintiff  can  have  practice  a  verification  is  generally  added.    The 

nothing  further  to  advance  in  reply  to  such  a  reason  why  no  verification  is  necessary  to  a 

plea;  for,  if  issue  be  well  tendered  in  substance  negative  plea,  is,  that  such  plea  is  inciqMble 

and  form,  the  opponent  must  accept  or  join  in  it.  of  proof.    Steph.  PI.,  4  Am.  Ed.  435. 

But  when  the  plea  confesses  the  plaintiff's  case  As  to  a  plea  of  nv/tuf  record,  see  post.,  Plea 

as  alleged,  but  avoids  it  by  the  introduction  of  of  nul  tiel  record. 
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residue  of  the  said  declaration,  as  the  c€ue  mayhe^']  the  defendant  says,  that,  [^e., 
stating  the  matter  of  defence,  and  concluding  with  a  verijkation^  or  to  the 
country  i  as  directed  in  the  preceding  form  and  note.'] 


&.    Replication  to  a  Plea  in  Bar  to  one  or  more  several  counts,  or  to  part  of 

a  count. 

A.  B.-) 

v.    y Common  Pleas, Term,  A.  D. . 

CD.  1 


The  plaintifl^  as  to  the  said  plea,  [or,  the  first  plea,  or,  as  to  the  said  plea  of 

the  defendant  to  the  said  sum  of dollars,  parcel  of  the  sum  in  the  (first) 

count  of  the  declaration  mentioned,  or,  as  the  case  may  6c,]  says,  that  he  ought 
not  to  be  barred  from  maintaining  his  aforesaid  action  thereof  against  him,  be- 
cause he  saith,  that,  [S/^c,  conclude  to  the  country,  thus :]' 

And  of  this  the  plaintiff  puts  himself  upon  the  country. 

Or,  conclude  unth  a  verification,  thus : 

And  this  the  plaintiff  is  ready  to  verify ;  wherefore  he  prays  judgment,  and 
his  damages  by  him  sustained  on  occasion  of  the  non-performance  of  the  pro- 
mise, [in  the  said  first  count  of  said  declaration  mentioned,  or,  as  to  the  said  sum 
of  —  dollars,  parcel,  &c.  &c.,]  to  be  adjudged  to  him,  &c.  [TTiis  prayer 
of  judgment  applies  to  assumpsit,"]  In  Debt,  the  form  is:  "Wherefore  he 
prays  judgment  and  the  said  debt  in  said^r«(  count  mentioned,  {or,  debt,  or  sum 
of  ■  dollars,  parcel,  &c.,  as  the  case  may  be,)  together  with  his  damages  by 
him  sustained  on  occasion  of  the  detention  thereof  to  be  adjudged  to  him." 
In  Covenant,  the  prayer  of  judgment  is:  "Wherefore  he  prays  judgment  and 
his  damages  by  him  sustained  by  recison  of  the  said  breach  of  the  covenant  by 
him, first  above  assigned  to  be  adjudged  to  him,  &c."  In  Case  and  Trespass, 
the  prayer  of  judgment  is:  "  Wherefore  he  prays  judgment,  together  with  his 
damages  by  him  sustained  on  occasion  of  the  committing  of  the  said  [["grievan- 

(a)  Wlien  the  replication  puts  in  issue  the  vises  in  the  indenture  on  his  part  to  be  perform- 

whole  substance  of  the  defendant's  plea,  it  may  ed.     The  replication  denied  the  payment  of  die 

conclude  to  the  country,  and  need  not  conclude  money,  and  concluded  to  the  country;  and  it  was 

with  a  verification.     Thus  to  debt  on  bond,  the  held  good  on  special  demurrer,  as  tlie  substance 

defendant  craved  oyer,  and  after  reciting  amort-  of  the  plea  was  the  payment  of  the  money,  which 

gage  deed,  which  showed  the  condition  to  be  for  the  plaintiff  denied.    16  Eng.  C.  L.  Rep.  393, 

the  payment  of  a  sum  of  money  on  a  specified  But  in  the  case  of  a  bond  conditioned  that  a  clerk, 

day,  according  to  the  tenure  of  a  proviso  in  the  &c.,  should  account  for,  and  pay  over  moneys, 

indenture,  and  for  the  performance  of  the  cove-  to  a  general  plea  of  performance,  the  plaintiff's 

nants  therein,  pleaded  that  there  were  no  nega-  replication  showing  tlie  receipt  of  particular 

tive  or  dii^unctive  covenants  in  the  deed,  and  sums, &c.,  and,  not  accounting  for  diem,  should 

that  he  paid  tlie  money  mentioned  in  the  condi-  conclude  with  a  verification.  2  Burr.  774;  Cowp. 

tion  on  tlie  specified  day,  according  to  the  effect  570;  but  see  1  Saund.  102. 
thereof,  and  performed  all  the  covenants  and  pro- 
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oes"  in  tretpoBs  state,  ^< trespasses  "3  in  the  introductory  part  of  the  said 
plea  mentioned,  to  be  adjudged  to  him,  dbc.    Ab  to  Replevin^  Bet  poBt,  Reft^ 
tfin. 


6.    Cemmeneement  of  a  ieeond  or  Jurther  Pka^ 

And  for  a  further  plea  in  this  behalP  [or^  if  the  plea  be  to  part  only^  the  in- 
troductory part  of  the  plea  must  be  confined  to  the  matter  answered  f  see  note^ 

ante^  p.  — -  ,  <r$  thus:']  and  for  a  further  jdea  as  to  the  said count;  or^ 

and  for  a  further  plea  as  to  the  sum  of  —  dollars,  parcel  of  the  moneys  in 
the  declaration  [or,  first  count]  mentioned ;  or,  and  for  a  further  plea  as  to  the 
said  supposed  promise  so  fiar  as  it  relates  to,  [SrcJ] ;  or,  in  covenant,  and  for  a 
farther  plea  as  to  the  said  supposed  breach  of  covenant  first  above  assigned, 
{JrC'"] ;  or,  in  trespaes,  to  part  of  a  count.  Bay,  and  for  a  fuither  plea  as  to  the 
breaking,  [^c],  or,  assaulting  [^c,  enumerating  the  particular  trespaBBCB 
meant  to  be  denied  or  justified,']  the  defendant  eajs,  that  the  plaintiff  ought 

(a)  Several  Fleae.    At  common  law  the  de-  But  the  general  role  ig,  that  where  the  matter 

fendant  might  always  plead  sereral  pleas,  pro-  of  the  second  plea  is  inrolTed  in  the  first  and 

▼ided  each  went  to  a  different  and  distinct  part  may  be  as  well  prored  nader  the  first  plea,  or 

of  the  declaration;  bpt  oonld  not  plead  two  or  where  the  two  pleas  are  palpaUy  repognaat  and 

mora  pleas  to  the  same  part.     But  by  statute  contradictory,  so  that  what  is  denied  in  the  one 

(Stat.  661,  §63,)  the  defendant  is  allowed  to  is  expressly  confessed  in  the  other,  the  two  pleas 

plead,  with  leave  ef  the  court,  as  many  seTei;^  cannot  be  joined  ;  15  Mass.  54,  56. 

oaattera  as  be  shall  think  necessary  to  his  defence.  Therefore  the  delendant  cannot  plead  non-as- 

This  atatme  is  copied  from  4  It  5  Ann,  c.  J6,  m^  snmpsit,  4  T.  R.  194,  or  non  est  fiaetum,  2  Bla. 

4  It  6.  ^^'  9^>  to  the  whole  declaration,  and  a  tender 

Under  this  statute  the  defeiAantmay  plead  to-,  as  to  part)  or  non  est  fiictum  and  a  tender  to  the 

gether  sereral  matters,  which,  at  first  view,  may  whole  declaration,  4  Taunt.  459,  or 'non  assump- 

appear  incoaaistent  with  each  other*    Thus,  in  sit  to  part  and  tender  to  the  whole.  Story's  PI. 

nsrampsit,  he  may  pfead  with  the  general  issue,  by  Ol.  132,  or  mil  tiel  record,  and  nil  debit  or 

iaftacy,  or  the  statute  of  limitations,  or  set  off;  payment,  1  Johns.  Cas.  104 ;  though  it  seems,  aa 

Arch.  PI.  2S7;  5  Taunt.  840^  Str.889;  1  Burr,  already  staled,  that  non  est  fiu^tum  and  payment 

Pr.  174;  1  Tidd*s  Pr.  708;  or  judgment  reoo-  may  be  pleaded  together, 

▼ered;  Fortesq.  387;  or  ne  uaques  executor;  or  So,  a  defendant  will  not  be  permited  to  plead 

plene  administrayit ;  Com.  Dig.  PI.  E<.  2.  the  general  issue,  and  also  a  plea  of  justification, 

la  debt  he.  may  plead  with  the  general  issue,  where  a  statute  allows  him  to  give  in  evidence 

a  disefaarfe,  or  in&iicy»or  payment;  1  Chit.  PI.  under  the  general  issue  the  special  matter  stated 

8  Am.  ed.  562.  in  the  plea 3  1  Chit.  PI.  8  Am.  ed.  561. 

In  covenant  he  may  plead  non  est  fiictum  and  But  it  should  be  remarked  that  courts  in  de* 

p^rment;  3  Pick.  388;  1  Gall.  19;  and  it  seems,  terrain ing  what  pleas  are  inconsistent  with  each 

non  est  fiictum  and  general  |)erformance  >  1  Harr.  other,  and  cannot  therelore  be  joined,  have  not 

Bl  Gill,  824.  adopted  any  very  well  defined  rules. 

In  trespass,  not  guilty,  a  justification,  and  ac*  (b)  The  omission  of* the  words  **  by  leave  of 

cord  and  satisfeotion;  or  not  guilty  and  son  as-  the  court  first  had  and  obtained,"  is  no  cause  of 

sank  desseenc ;  5  Bac.  Ab.  448, or  not  guilty  and  deami'rer ;  1  Chit .  PI.  8  Am.  ed.  562 ;  Cit.  Andr. 

libemmtenemeatum;  Tkld,9th  ed.  656;  or  ali-  108;  1  Wils.  219;  Cowp.  500,  501;  and  u  is 

Mid  justification ;  Bac.  Ab.  Pleas,  K.  3.  now  omitted  in  England,  1  Chit.  Prec.  24. 
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not  to  maintain  his  aforesaid  action  thereof  against  him,  because  he  says,  that 
{Jrc.9  and  conclude  as  directed  ante^  Jorm  6,/>.  642. 


7.    PUa  in  Bar  showing  matter  of  dtfence  arising  after  the  action  was 

commenced  and  hrfore  dtfendant  had  pleaded,^ 


ats.     y 
..  B.J 


C.  D. 

ats.     ^ Common  Pleas, Term,  A.  D. 

A. 


The  defendant,  by  J.  S.,  his  attorney,  [orf  in  his  own  proper  person,]  says 

that  the  plaintiff  ought  not  further  to  maintain  his  action,**  because  he  saith 

that,  [4^c.,  shounng  thai  the  cause  of  defence  arose  after  writ  or  declaration^ 

and  before  the  day  of  pleading;  see  forjfns^  post ;  condude  •*]  and  this  the 

defendant  is  ready  to  verify ;  wherefore  he  prays  judgment  if  the  phintifi 

ought  further  to  maintain  his  action ;  [or  conclude  to  the  country^  as  ante, 

form  5,  p.  643.] 

J.  S.,  Attorney  for  Defendant. 


8.     Commencement  of  a  second  or  further  Replication^ 

And  the  plaintiff  by  allowance  of  the  Court  for  this  purpose  first  obtained, 
for  a  further  replication  to  the  said  plea,  [or,  first  plea,  as  the  case  may  6e,] 

(a)  As  to  the  plea  jmo*  darrien  oonJtmuance^  defence  to  the  action ;  for  a  partial  defence 
after  defendant  has  betore  pleaded,  see  po&t.  never  can  be  pleaded,  because  every  pJea  in  bar 

(b)  If  a  plea  in  bar  be  founded  on  any  mat-  must  contain  a  full  answer  to  the  declaration  or 
ter  arising  afier  the  commencement  of  the  ac-  count  to  which  it  is  pleaded.  Most  partial  de- 
tion,  though  it  be  not  pleaded  after  a  previous  fences  may  therefore  be  given  in  evidence  un- 
plea,  it  has  the  commencement  and  conclusion  der  the  general  issue. 

of  actio,  wm  ukmw  ;  and  aaumem  non,  gener-  (c)  By  statute,  43  Vol.  Stat.  115,  Sec.  7,  it 
ally,  would  be  improper,  for  that  formula  is  ta-  is  provided,  that,  **  whenever  it  shall  become 
ken  to  refer  in  point  of  time  to  the  commence-  necessary  for  the  attainment  of  justice,  the 
ment  of  the  suit,  and  not  to  the  lime  of  tlie  plea  court  may  allow  a  plaintiff  to  reply  several 
pleaded;  Steph.  PI.  4  Am.  ed.  401.  matters  to  a  plea  of  a  defendant,  and  allow  a 
In  assumpsit,  any  thing  which  shows  that  the  defendant  to  rqoin  several  matters  to  a  replica- 
plaintiff  never  had  any  cause  of  actton,  and  tion  of  the  plaintiff." 

most  matters  in  disdurge  of  the  action  showing  This  statute,  passed  March  12,  1845,  is  too 
that  the  plaintiff  had  no  subsisting  cause  of  ac-  recent  for  the  practice  to  be  settled  under  it, 
tion  at  the  time  the  suit  was  commenced,  may  and  the  question  whether  several  matters  can 
be  given  in  evidence  under  the  general  issue,  be  replied  to  a  plea,  &c.,  without  first  obtain- 
See  post.  Pleas  in  Assumpsit,  note.  But  when  ing  the  allowance  of  tlie  court,  has  not  been 
the  action  is  well  brought,  and  the  defendant  has  determined.  The  statute  authorising  a  defend- 
some  matter  in  discharge  arising  afterwards,  ant  to  plead  several  matters,  provides  that  it 
(such  as  payment,  bankruptcy  or  the  like,)  he  shall  be  lawfel  fer  the  defendant,  **  with  leave 
should  plead  it  specially  in  bar  of  the  ferther  of  the  court,"  to  plead  several  matters.  Sec, ; 
maintainaaceofthe action;  5 Hill, N.Y. 317, 893.  Stat.  661,  $63,  This  leave  of  the  court  is 
This  rule  requiring  a  special  plea  in  such  case,  never  asked,  nor  is  it  necessary  to  aver  in 
relates  of  course  to  matters  which  are  a  ftill  the  plea  that   leave  was  obtained.     Perhaps 
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say 89  tluthe  ought  not  to  be  barred  from  maintaining  his  aforesaid  action  thereof 
against  the  defendant,  because  he  saith  that,  [[^c,  conclude  to  the  country 
or  with  a  verification  as  ante^  form  6,  p.  642.] 


9.     Commencemetit  and  Conclusion  of  the  Rejoinder, 


The  rgoinder  is  necessary  where  the  repliciUion  is  a  tender  of  issue^  not 
a  joinder  in  issue;  or  concludes  with  a  verification.  In  the  former  case^  the 
rejoinder  is  as  follows : 

C.  D.l 

ats.     V— Com.  Pleas, Term,  A.  D. . 

A.  B.  I 


The  defendant,  as  to  the  said  replication  to  his  said  plea,  [or^  first  plea,]  and 
whereof  the  pkintiff  hath  put  himself  upon  the  country,  doth  the  like. 

If  the  replication  concludes  with  a  verification,  the  rejoinder  is  thus : 
The  defendant,  as  to  the  said  replication  of  the  plaintifi*  to  the  said  plea  [or^ 
first  plea]  of  the  defendant,  says  that  by  reason  of  any  thing  therein,  the 
plaintifi*  ought  not  to  maintain  his  said  action,  because  he  says,  that  [&c,  stat- 
ing  the  matter  relied  upon^  and  if  such  matter  be  merely  in  denial  of  the  mat- 
ter contained  in  the  replication^  conclude  to  the  country ^  thus ;]  and  of  this 
the  defendant  puts  himself  upon  the  country,  and  the  plaintifiTdoth  the  like,  &c. 
[But  if  the  rgoinder  introduce  new  matter^  it  should  conclude  with  a  verifi' 
cation^  thus :]  and  this  the  defendant  is  ready  to  verify ;.  wherefore  he  prays 
judgment  if  the  said  plaintiflT  ought  to  maintain  his  said  action  against  the 
defendant. 


10.     Commencement  of  a  second  or  further  Rejoinder  .*^ 

And  the  defendant,  by  allowance  of  the  court  for  this  purpose,  first  had,  and 
obtained,  for  a  further  rejoinder  to  the  said  replication  [or,  second  replication, 
as  the  case  may  be,]  to  his  said  plea,  [or,  first  plea,]  says  [^c,  and  so  proceed 
with  actio  non^  ^c,  and  conclude  as  directed  in  the  preceding  form. 

parties  wiU  be  permitted  to  reply  and  rejoin  iilrd  without  limit,  a  great  variety  of  issuea 

seTeral  matters  withoat  any  previous  allowance  may  be  made  up,  and  much  confudion  arise  in 

faj  the  court,  in  like  manner  and  under  the  same  tlie  plevlings. 

reftrictions  as  a  defendant  has  been  permitted  In  the  State  of  New  York  several  replicap 

to  plead  several  matters  without  leave  of  the  tions  are  permitted,  but  leave  is  granted  upon 

'eoort,  otherwise  very  great  delay  and  vexatious  affidavit. 

contests  about  the  allowance  of  these  replica-  (a)  See  as  to  rejoining  several  matters,  the 

lions  and  rejoinders  will  arise.    On  the  other  preceding  note. 
hand,  by  permitting  several  replications  to  be 
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11.     Surrejoinder, 

A.  B.  . 

Com.  Pleas, Term,  A.  D. 

C. 


\.  D.J 


1/  the  rgainder  conclude  to  the  country ^  it  is  thus :  And  the  plaintiff,  as  to 
the  said  rejoinder  to  his  said  replication  to  the  said  plea  [or,  first  plea,  as  the 
case  may  be,"]  of  the  defendant,  and  whereof  the  said  defendant  hath  put  him- 
self upon  the  country,  doth  the  like. 

Jf  the  rejoinder  conclude  with  a  verijieation^  and  the  surrqeinder  be  a 
mere  denial  thereof ^  it  will  conclude^  ''  and  this  the  plaintiff  prays  may  be 
inquired  of  by  the  country,*'  dbc. 

If  the  surrejoinder  introduce  new  matter ^  it  should  conclude  with  a  verifica- 
tionj  thus :  and  this  the  plaintiff  is  ready  to  verify,  wherefore  he  prays  judg- 
ment, &c. 


12.    Rebutter. 

If  the  surrgoinder  be  not  a  joinder  in  issue^  but  conclude  to  the  country ^ 
the  rebutter  unll  be  as  follows : 

C.  D.l 

ats.    > Com.  Pleas, Term,  A.  D. . 

A.  B.J 

And  the  said  defendant,  as  to  the  said  surrejoinder  to  the  said  rejoinder  to  the 
said  replication  to  the  defendant's  said  plea,  [or,  first  plea,  as  the  ease  may 
bei]  and  which  the  plaintiff  hath  prayed  may  be  inquired  of  by  the  country, 
doth  the  like. 


13.     Surrebutter, 

Hie  surrebutter  is  necessary  if  the  rebutter  do  not  complete  the  issue.    It 
may  be  in  this  form : 

A.  B.1 

V.     L Com.  Pleas,  — Term,  A.  D. . 

C.  D.  \ 


And  the  plaintiff,  as  to  the  said  rebutter  of  the  defendant,  whereof  he  hath 
put  himself  upon  the  country,  doth  the  like. 
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PLEAS,  &c.  IN  ABATEMENT. 


8SCTI0N    I.  8TAT17TORY   PROVISIONS   RELATING   TO   PLEAS    IN   ABATEMENT. 

II.  FORM   OF   PLEA   IN   ABATEMENT   OF    THE    NON-JOINDER   OF  A  JOINT 

CONTRACTOR. 

III.  FORM   OF   AFFIDAVIT   OF   TRUTH   OF    PLEA   IN   ABATEMENT. 

IV.  REPLICATION  THAT   THE   DEFENDANT   ALONE     PROMISED. 

V.  REPLICATION   TO  A   PLEA   OF  NON-JOINDER  THAT  THE  OTHER   CON- 

TRACTOR IS   A  CERTIFIED   BANKRUPT. 

VI.  TO   A   PLEA  OF  NON-JOINDER — NEW  ASSIGNMENT  THAT  THE  ACTION 

IS   FOR   DIFFERENT   PROMISES. 

Vn.  PLEA  IN  ABATEMENT  OF  THE  NON-JOINDER  OF  A  CO-EZSCUTOR  AS 
A   DEFENDANT. 

Vin.    PLEA   IN   ABATEBIENT— COVERTURE   OF   THE    DEFENDANT. 

IX.      REPLICATION ^THE   DEFENDANT   IS   NOT   MARRIED. 

Z.  PLEA  IN  ABATEMENT  OF  THE  PENDENCY  OF  ANOTHER  ACTION  FOR 
THE   SAME   DEMAND. 

ZI.  ANOTHER  FORM  OF  PLEA  IN  ABATEMENT  OF  THE  PENDENCT  OF 
ANOTHER   ACTION. 

XII.     INFANCY  OF   PLAINTIFF. 

Xni.  PLEA  IN  ABATEMENT  AS  TO  PART  (cOVERTURE)  AND  IN  BAR  (GEN- 
ERAL ISSUE   AND   COVERTURE,  IN  ASSUMPSIT)  TO  RESIDUE. 

XIV.  REPLICATION  BY  WAY  OF  ESTOPPEL  TO  PLEA  IN  ABATEMENT  OF 
COVERTURE. 


SXC.   I.      STATUTORY  PROVISIONS  RELATING  TO   PLEAS   IN  ABATEMENT. 

Pleas  for  misnomar  are  now  abolished  :*  "  No  plea  io  abatement  for  a  mis- 
nomer shall  be  allowed  in  any  personal  action,  but  in  all  cases  in  which  a 
misnomer  woald,  but  for  this  act,  have  been  by  law  pleadable  in  abatement  in 
such  actions,  the  defendant  shall  be  at  liberty  to  cause  the  declaration  to  be 
amended  at  the  costs  of  the  plaintifi*,  by  inserting  the  right  name,  upon  notice 
to  the  opposite  party,  issued  by  the  clerk  of  the  court,  founded  on  an  affidavit 
of  the  right  name,  and  in  case  such  application  shall  be  discharged,  the  costs 
of  the  same  shall  be  paid  by  the  party  applying,  if  the  clerk  shall  think  fit.** 

The  Statute^  provides :  **  That  no  plea  in  abatement,  other  than  a  plea  to 

(a)  43  T.  Sut.  114.  (b)  Swan'f  Stat.  061,  §  65. 

6 
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the  jurisdiction  ^f  the  court,  or  when  the  truth  of  such  p]ea '  appears  of 
record,  shall  be  admitted  or  received,  unless  the  party  offering  the  same,  file 
an  affidavit  of  the  truth  thereof;  and  where  a  plea  in  abatement  shall  be 
adjudged  insufficient,  the  plaintiff  shall  recover  full  costs,  to  the  time  of  over- 
ruling such  plea." 

The  Statute  passed  March  12th,  1845,'  provides :  **  That  no  action  then 
pending,  or  which  might  thereafter  be  commenced  in  the  name  of  a  feme  aole^ 
shall  abate  in  consequence  of  the  marriage  of  such  feme  sole;  and  in  case 
of  the  marriage  of  any  such  feme  sole^  pending  an  action  in  her  name,  by 
making  a  suggestion  of  such  marriage  in  court,  and  the  insertion  of  the  name 
of  the  husband  in  the  proceedings,  such  suit  may  be  conducted  to  trial, 
judgment  and  execution,  in  all  other  respects  as  if  no  such  marriage  had 
occurred." 


Sec.  II.     FORM  OF  plea  in  abatemeiit  of  ths  non-joindkr  of  a  joint 

CONTRACTOR.** 


Common  Pleas,  of  the  Term  of  — — ,*  A.  D. 


The  defendant,  by  E.  F.,  his  attorney,  [or^  "  in  person,"*]  comes  and  defends, 
&c.,  when,  dbc,  and  prays  judgment  of  the  said  writ  and  declaration,  because 
he  says  that  the  supposed  promises,"  [or,  '*  promise ;"  i/oru  only  be  faicf,]  in 
the  said  declaration  mentioned,'  were  afid  each  of  them  was  made  by  the 

defendant  jointly  with  one  G.  H.,»  who  is  still  living,  to  wit,  at ,and  within 

the  jurisdiction  of  this  court,  and  not  by  the  defendant  alone  ;  and  this  the 
defendant  is  ready  to  verify ;  wherefore,  inasmuch  as  the  said  G.  H.  is  not 
named  in  the  said  writ  and  declaration  together  with  the  defendant,  he,  the 
defendant,  prays  judgment  of  the  said  writ  and  declaration,  and  that  the  same 
may  be  quashed,  dbc.  £To  be  signed  by  counsel^  and  add  affidavit  of  truths 
as  infra.'] 

(a)  43  T.  Stat.  114*  §3.  them  waa  contracted,  and  became  due  from  the 

(b)  The  law  as  to  joinder  of  defendants,  ftc.,  defendant  jointly  with  one  G.  H.,  who  is  still 
and  as  to  pleas  in  abatement  for  non-joinder,  living,  and  that  neither  of  sach  supposed  causes 
has  been  already  stated;  Vol.  I.,  76  to  79;  102,  of  action  accrued  against,  nor  was  either  of 
103,  and  see  69  to  63.  soch  debu  contracted  by,  nor  did  either  of  them 

(c)  The  appearance  term,  or  term  next  pre-  become  doe  from  the  defiendant  ak>ne,  and  this, 
ceding  the  filing  of  the  plea.  L4'<^*] 

(d)  A  plea  in  abatement,  unless  pleaded  by  a  (f)  It  is  usual  to  add  here,  "if  any  such 
married  woman,  may  be  pleaded  in  person  or  were  made,"  but  it  may  be  doubtful  whether 
by  attorney;  2  Sannd.  209,  a.    Pleas  to  the  this  is  not  incorrect;  1  Chitty's  Prac.  198. 
jorisdictionareto  be  pleaded  in  person.  (g)  The  plea  must  give  truly  the  names  of 

(e)  In  dtUf  the  form  is,  <*  that  the  said  sev-  the  parties  liable.  If  a  party  liable  be  omitted, 
eral  supposed  causes  of- action  in  the  declara-  the  plea  will  not  be  supported;  Godaoo  «.  Good, 
tion  mentioned  and  each  of  them  accrued  against,  1  Eng.  C.  L.  Rep.  492. 

and  the  said  supposed  debts,  were  and  each  of 
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Sec.  III.  FORM  OF  affidavit  of  truth  of  plea  in  abatement/ 

A.  B.,  plaintiff, 


f 

Common  Pleas:  Between -<      and 

(^C.  D.,"  defendant. 

C.  D.,  the  defendant  in  this  cause,  maketh  oath  and  saith,  that  the  plea 
hereunto  annexed,  is  true  in  substance  and  fact.° 

Sworn,^  [^c]  C.  D. 

Sec.  IV.    replication  that  the  defendant  alone  promised. 
A.  B. 


A.  B.  ^ 
C.^b.  J 


Common  Pleas  of  the  ■  Term,  A.  D. 


The  plaintiflT  says  that  his  said  writ  and  declaration  ought  not  to  be  quashed, 

because  he  saith  that  the  said  several  promises  were  not,  nor  was  either  of 
them,,  made  by  the   defendant  jointly   with  the  said  G.  H.,'  in   manner 

and  foim  as  the  defendant  hath  in  his  said  plea  alleged ;  and  this  the  plain* 

tiff  prays  may  be  inquired  of  by  the  country,  dbc.,  and  the  defendant  doth 
the  like,  &c. 

J S ,  Attorney  for  plaintiff. 

* 

(a)  The  plea  is  a  nullity,  and  plaintiff  may  plaintiff  certainly  has  to  begin ;  Toung  v.  Bair- 
■ign  judgment  nnless  there  he  this  affidavit,  ner,  1  Esp.  R.  108.  Where  the  replication  is 
Exception  in  case  of  matter  of  record;  ante,  p.  as  in  the  text,  it  appears  that  the  issue  is  on  the 
648.  defendant,  and  that  he  should  begin,  at  least, 

(b)  Be  accurate  as  to  the  title  of  the  cause,  where  the  debt  is  admitted;  2  Stark.  1.  Mr. 
An  aflSdaTit  entitled  "  E.  P.  and  Mary  Ann,  his  Starl^ie  adds  in  a  note,  **  In  Roby  v.  Howard,  2 
wife,  defendants,*'  the  declaration  being  **E.  Stark.  R.  555,  Abbott,  C.  J.,  held  that  the  plain- 
P.  and  Ann  Mary,  his  wife,  defendants,"  held  tiff  ought  to  begin.  So  in  Stansfield  v.  Levy,  8 
bad;  1  Chit.  Prac.  198.  id,  8.    But  in  the  latter  case  the  plaintiff  haTing 

(c)  This  form  should  be  adhered  to;  affida-  proved  the  amount  of  his  demand,  was  allowed 
▼it  that  «the  plea  is  true,"  insufficient;  Ons-  to  reserve  his  evidence  in  answer  to  the  plea, 
low  V.  Booth,  Stra.  795.  until  the  evidence  in  support  of  it  had  been  ad- 

(d)  If  the  affidavit  is  sworn  before  the  dec-  duced  on  the  otlier  side.  In  the  subsequent  ease 
laration  is  filed,  the  plaintiff  may  treat  the  plea  of  Laeon  v.  Higgins,  8  Stark.  R.  178,  his  lord- 
as  a  nullity.  But  an  affidavit  sworn  in  Liver-  ship  intimated,  that  if  the  plaintiff  elected  to  be- 
pool  on  the  day  the  declaration  was  delivered  gin,  he  ought  to  go  into  the  whole  of  his  case; 
inl^ndon,  was  held  not  to  be  a  nullity;  Lang  but  there  defendant's  counsel  began,  having  ad- 
«.  Comber,  4  East,  848;  see  Baskett  v.  Bar-  mitted  tbe  amount  of  the  debt  claimed.  Bayley, 
nard,  4  M.  8t  Sel.  332.  In  England  the  plea  is  J.,  at  the  York  Summer  Assises,  1821,  directed 
not  a  nvUiiy,  though  perhaps  irreguU&r,  if  the  that  "defendant  should  begin,  and  that  the  amount 
affidavit  be  sworn  before  defendant's  attorney;  of  damages  should,  if  necessary,  be  tried  after- 
8  M.  &  Sel.  154.  wards."    The  third  party  named  in  the  plea  is 

(e)  Or,  perhaps,  the  replication  maybe,  "that  a  competent  witness  for  plaintiff;  but  it  appears 
the  promises  were  and  each  of  diem  was  made  not  for  defendant,  without  a  release  of  his  share 
fay  defendant  only;"  and  sembU,  in  such  case  the  of  cosU ;  2  Stark.  Ev.  8. 
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Seo.  v.     replication  to  a  plea  of  non-joinder,  that  the  other  con- 
tractor ISA  certificated  bankrupt. 

The  plaintiff  saith  that  his  said  writ  and  declaration  ought  not  to  be  quashedf 
because,  he  saith,  [^c.»  ahotving  the  hankntptcy^  specially  at  lengthy  as  in  the 
apecialforms,  post,  '^Bankrupt,"  post,  Chap.  v.  no.  29 ;]  and  this  th^  plain- 
tiff is  ready  to  verify ;  wherefore,  ^c.    Conclude  as  directed^  ante^  648.] 

Sec.  VI.     to  a  plea  of  non-joinder — new  assignment  that  the  action 

IS  FOR  different  promises.* 


..  B.  1 


A.  B. 

Common  Fleas  of  the Term,  A.  D. 

C. 


And  the  paintiff  says  that  his  said  writ  and  declaration  ought  not  to  be  quash- 
ed, because  he  says  that  he  issued  his  said  writ  and  declared  thereon,  not  for 
the  non-performance  of  the  promises  in  the  said  plea,  and  which  are  therein 
alleged  to  have  been  made,  and  which  were  made  by  the  defendant  and  the 
said  G.  H.  jointly,  but  for  the  non-performance  by  the  defendant  of  other  and 
different  promises,  made  by  the  defendant  alone  to  the  plaintiff,  to  wit,  the  pro- 
mises in  the  said  declaration  mentioned,  made  as  therein  alleged,  being  other 
and  different  promises  to  the  promises  in  the  said  plea  mentioned,  and  therein 
alleged  to  have  been  made  by  the  defendant  and  the  said  G.  H.  jointly ;  and 
this  the  plaintiff  is  ready  to  verify;  wherefore  he  prays  judgment  and  his  dam- 
ages, by  reason  of  the  non-performance  of  the  promises  above  newly  assigned 
to  be  adjudged  to  him,  &c, 

J s ,  Attorney  for  plaintiff. 

Sec.  YII.     plea  in  abatement  of  the  non- joinder,  of  a  co-executor  as 
a  defendant.* 

The  defendant,  by  — ^ —  his  attorney,  comes  and  defends,  &c.,  when,  &c., 
and  prays  judgment  of  the  said  writ  and  declaration,  because  he  says  that  the 
said  J.  L.  made  his  last  will  and  testament  in  writing,  and  thereby  made,  con- 
stituted, and  appointed  the  defendant  and  one  T.  L.  executors  of  his  said  last 
will  and  testament,  and  afterwards,  to  wit :  on  [^c]  died,  after  whose  death, 
to  wit :  on  [4^0.]  and  at  said  county  of ,  and  before  the  court  of  com- 
mon pleas  of  said  county,  the  said  T.  L.,  together  with  the  defendant,  as  exec- 
utors of  the  said  last  will  and  testament  of  the  said  J.  L.,  duly  proved  the  last 

(a)  It  seems  to  be  proper  to  new  assign  where  not  promise  or  set  up  a  special  defence  to  the 

the  action  is  brought  to  recover  a  separate  debt  new  assignment  as  in  ordinary  cases, 
due  from  the  defendant,  and  it  is  admitted  that         (b)  See  2  Williams  on  E^xecutors,  1189;  I 

there  is  a  debt  due  from  him  and  the  third  party  Chit.  PI.  5th  ed.  59. 
jointly.    The  defendant  may  rejoin  that  he  did 
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wiU  and  testament  of  the  said  J.  L.,  and  letters  testamentary  of  the  said  J.  L., 
were  then  and  there  granted,  in  due  form  of  law,  to  said  defendant  and  said 
T.  L.,  by  said  coart,  and  they  took  upon  themselves  the  burthen  of  the  admin- 
istration of  said  last  will  and  testament  of  said  J.  L.,  and  administered  divers 
goods  and  chattels  which  were  of  the  said  J.  L.  at  the  time  of  his  death,  which 
said  T.  L.  is  still  Hving ;  and  this  the  defendant  is  ready  to  verify ;  wherefore, 
inasmuch  as  the  said  T.  L.  is  not  named  in  the  said  writ  and  declaration,  to- 
gether with  the  defendant,  as  executor  as  aforesaid,  he,  the  defendant,  prays 
judgment  of  the  said  writ  and  declaration,  and  that  the  same  may  be  quashed. 
[^SembUf  addprofertt  ante,  IdO,  counsePs  signature^  and  add  affidavit  of  the 
truth  of  the  plea,  as  ante,  §649.] 

Sec.   VIII.      PLEA  IN   ABATEMBN'T— COVERTURE   OF    DEFENDANT.* 


O.  F.,  sued  by  the  name  of  C.  D. 
ads. 
A.  B. 


} 


The  defendant  C.  F.,sued  by  the  name  of  G.  D.,in  person,  [ante,  640,  note  d,] 
comes  and  defends,  &c.,  when,  &c.,  and  prays  judgment  of  the  said  writ  and 

declaration,  because,  she  says,  that  at  the  time  of  the  commencement  of  this 
suit,  she  was,  and  still  is  married  to  one  E.  F.,  who  is  still  living ;  and  this 
the  defendant  is  ready  to  verify  ;  wherefore,  because  the  said  E.  F.  is  not 
named  in  the  said  writ  and  declaration,  the  defendant  prays  judgment  of  the 
said  writ  and  declaration,  and  that  the  same  may  be  quashed.  [CounsePs 
ngnature  and  affidavit  of  truth,  as  ante,  649.] 

Sec.  CL.    replication — that  defendant  is  not  married. ** 


..  B.l 
ids.  Y 
.  D.J 


A.  B. 

ads 
C 


The  plaintiff  says  that  the  said  writ  and  declaration  ought  not  to  be  quashed, 
because  he  says  that  she,  the  defendant,  was  not,  nor  is  she  married  to  the  said 
Q.  H.,  in  the  said  plea  mentioned,  in  manner  and  form  as  the  defendant  hath 
in  her  plea  alleged ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the 
country,  &c. 

(a)  TbeplaintlfTa  coyertore  o/tcr  the  contract    £▼.  2d  ed.  389,  390;  1  Cbit.  PI.  6th  ed.  483, 
was  made,  cannot  be  pleaded  io  abatement.    43    511 ;  Milnes  v.  MHnes,  8  T.  R.  827. 
▼ol.  Stat.,  114.    lier  coverture  at  the  time  of        (b)  If  plaintiff  admit  the  coverture,  but  rely 
the  contract  may  be  pleaded  in  bar :  2  Stark,    on  any  excepiiun  to  the  gener&I  rule,  he  must 

reply  specially. 
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Sec.  X.   PLEA  IN  ABATEMENT  OF  THE  PENDENCY  OF  ANOTHER  ACTION  FOR 

THE  SAME  DEMAND.* 
C.  D.l 

ads.     y Com.  Pleas  of  the  term  of ,  A.  D.  — — . 

A.  P.J 

The  defendant,  by ,  his  attorney,  [or,  "in  person,"]  comes  and  de- 
fends, &c.,  when,  &c.,  and  prays  judgment  of  the  said  writ  and  declaration,  be- 
cause, he  says,  *  that  before  the  commencement  of  this  suit,  to  wit,  on,  [j^c.  date 
of  summons  in  first  action^']  at,  [&c.]  the  plaintiff  caused  to  be  issued  a  writ 


of  summons  by  the  clerk  of  the  court  of  common  pleas  of  said  county  of  ■ 
aforesaid,  and  out  of  said  court,  against  the  defendant,  in  an  action  [on  promises, 
or,  as  the  case  may  6e,]  whereby  the  State  of  Ohio  commanded,  [^set  out  sum-' 
mons"]  and  upon  which  said  writ  were  the  following  endorsements,  [set  out 
indorsements  on  writ,']  and  impleaded  the  defendant  thereon  upon  and  for  the 
not  performing  of  the  very  same  identical  promises  in  the  said  declaration  in  this 
suit  above  mentioned,  [as  by  the  record**  and  proceedings  thereof  remaining  in 
the  said  last  mentioned  court  appears,]  and  the  defendant  further  saith,  that 
the  parties  in  this  and  the  said  former  suit  are  the  same  parties,  and  that  the 
said  former  suit  is  still  depending  in  the  said  [last  mentioned]  court,  and  this 
the  defendant  is  ready  to  verify ;'  wherefore  he  prays  judgment  of  the  said 
writ  and  declaration  in  this  suit,  and  that  the  same  may  be  quashed,  &c. 
[CounsePs  signature  and  affidavit  of  truth,  as  ante,  p.  649.] 

Sec.  XL     another  form  of  plea  in  abatement  of  the  pendency  of  an- 
other action/ 

Proceed  as  in  the  preceding  form  to  the  asterisk  *  and  then  as  follows  ;] 
That  the  said  plaintiff  heretofore,  to  wit,  at  a  court  of  common  pleas  held  at 

(a)  The  law  on  this  subject  will  be  found  in  producing  a  record  of  a  writ  only;  Kerbyv.Sig- 
Com.  Dig.  Abatement,  H.  24;  Bac.  Ab.  Abate-  gers,  2  Dowl.  P.  C.  669;  cited  1  Chit.  Prac. 
ment,  M.  In  answer  to  the  above  plea,  the  (c)  Where  matter  of  record  ot  this  count rj  is 
plaintiff  may  deny  the  former  suit,  or  new  assign  pleaded,  the  plea  should  conclude  with  a  veriGca- 
that  he  is  suing  upon  a  different  cause  of  action ;  tion  "  by  ihe  rvoord ; "  5  East.  473 ;  but  where,  as 
see  Colson  t».  Selby,  1  Esp.  R.  452.  The  com-  in  the  above  plea,  a  matter  of  record  is  pleaded, 
menoement  of  another  suit  for  the  same  cause  of  with  facts  also,  properly  referable  to  a  jury,  and 
action  in  a  court  of  another  state,  since  the  last  such  matter  of  record  and  facts,  conjointly,  con- 
continuance,  cannot  he  pleaded  in  abatement  of  slitute  the  parties'  case,  the  verification-ia»ould 
the  original  suit ;  and  if  the  matter  in  abatement  not  be  bj-  the  record.  Com.  Dig.  PI.  E.  29,  C2; 
be   pleaded  puu  darrein  continuance,  the  judg-  15  Eng.  C.  L.  Rep.  28. 

ment,  if  against  the  defendant,  is  peremptory.  Where  a  domestic  record  is  put  in  issue  by  the 

A  tubtequent  suit  may  be  abated  by  an  allegation  plea,  the  question  is  trie<]  by  the  ccurl ;  and  the 

of  the  pendency  of  i^pnor  suit,  but  the  converse  judgment  of  a  court  of  record  of  a  sister  State 

does  not  hold  in  personal  actions.     1  When.  216;  of  the  Union,  is  considered,  for  this  puipote.  ns 

9  Johns.  221;  12  Johns.  M;  8  Mass    466;  10  a  domestic  judgment.    6  Pick.  227;  1  Dev.  & 

Pick.  470.  Bat.  262;  IGreenl.  Ev.  547,  n.    An  issueuron 

(h)  This  averment,  if  traversed,  is  satisfied  l)y  a  foreign  record  is  tried  by  n  jury. 

(d)  Wilcox's  Prnc.  40.' 


PLEAS,  Ac.,  IN  ABATEMENT.  663 

iD&ncy  of  Plaintiflf —  Abatement-and  Bar. 

-     -      I'M-  J • ■ • " ---  -  - -  - -  -  "■^■l 

-t  within  and  for  the  county  of  ,  on ,  impleaded  the  defendant  in 


a  plea  of  aammpHt^,  and  for  the  same  cause  of  action  in  the  declaration  afore* 
said  mentioned,  as  hy  the  record  thereof  in  the  same  court  remaining,  appears ; 
and  that  the  parties  aforesaid,  to  and  in  the  plea  aforesaid,  in  the  said  court  of  , 
and  the  said  A.  B.,  the  now  plaintiff  here,  and  the  said  C.  D.,  the  now  defend- 
ant here,  are  the  same  persons,  and  not  other  or  different ;  and  that  the  plea 
aforesaid,  in  said  court  of  ,yet  remains  undertermined,'  wherefore,  [4^c., 

eondtuHng  at  in  preceding  form.'] 

Sec.  XII.    INFANCY  of  plaintiff. 


.  D.l 
Bids.  V 
..  B.J 


C. 

ads.    V  Common  Pleas. 

A, 


And  the  said  C.  D.,  defendant  in  this  suit,  by  G.  H.,  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  dbc.,and  prays  judgment  of  the  said 
writ  and  declaration,  because,  he  says,  that  the  said  plaintiff  is  an  infant  under 
the  age  of  twenty-one  years,  to  wit,  of  the  age  of  [nineteen]  years,  to  wit,  at 
— — ,  in  the  county  aforesaid,  [the  venuCy]  and  this  he  is  ready  to  verify ; 
wherefore,  inasmuch  as  the  said  plaintiff  hath  sued  therein  in  his  own  person, 
and  not  hy  his  next  friend,  the  said  defendant  prays  judgment  of  the  said  writ 
and  declaration,  dbc.,  and  that  the  same  may  be  quashed. 

G.  H.,  Attorney  for  defendant. 
l>^dd  affidavit,. ante,  649.] 


Sec.  XIII.      PLEA  IN  ABATEMENT  AS  TO  PART  (cOTERTURE)   AND  IN  BAR  («BN- 

ERAL  ISSUE  AND  COVERTURE,  IN  ASSUMPSIT)  AS  TO  THE  REST. 


Common  Pleas. 


And  the  said  defendant,  in  her  own  person,  comes  and  defends  the  wrong 
and  injury,  when,  &c.,  and  as  to  the  said  [first  and  second]  counts  of  the  said 
declaration,  says  that  she  did  not  undertake  or  promise  in  manner  and  form  as 
the  said  plaintiff  hath  above  complained  against  her.  And  of  this  she  puts 
herself  upon  the  country,  &c. 

And  for  a  further  plea  in  this  behalf,  as  to  the  said  first  and  second  counts 
of  the  said  declaration,  the  said  defendant,  by  leave  of  the  court  here,  for  this 
purpose  first  had  and  obtained,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  says,  that  the  said  plaintiff  ought  .not  to  have  or 
maintain  his  aforesaid  action  thereof  against  her,  heqeuse,  she  says,  that  she, 
the  said  defendant,  before  and  at  the  time  of  the  making  of  the  said  several 

(a)  The  aTermeat  of  the  pendency  of  the  suit  1  Mom.  495;  8  Rawle,  820;  1  Johdi.  Ca.  897; 
at  the  time  of  (he  plea  pleaded  feems  necessary ;     1  Ld.  Ray.  274;  2  Ld*  R^y*  ^014;  1  Salk.  829. 
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8upp09ed  promises  and  undertakings,  in  the  said  [first  and  second^  counts 
mentioned,  and  before,  and  at  the  time  the  said  supposed  causes  of  action 
therein  mentioned  did  accrue,  was,  and  still  is  the  wife  of  T.  J.,  who  is  still 
living,  to  wit,  at,  [&c.y  the  venue.']  And  this  she  is  ready  to  verify ;  where- 
fore she  prays  judgment,  if  the  said  plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  her,  &c. 

And  as  to  so  much  and  such  part  of  the  said  declaration  of  the  said  plain- 
tifif,  as  relates  to  the  said  several  supposed  promises  and  undertakings  in  the 
said  Qhird  and  subsequent]  counts  mentioned  ;  and,  as  to  those  counts,  the 
said  defendant  prays  judgment  of  that  part  of  the  said  declaration  which 
relates  to  the  said  last  mentioned  supposed  promises  and  undertakings,  and  of 
the  said  [third  and  subsequent]  counts,  and  that  they  may  be  respectively 
quashed  ;  because,  she  says,  that  at  the  time  of  the  commencement  of  the  suit 
of  the  said  plaintiff  in  this  behalf,  she  was,  and  still  is,  married  to  the  said  T. 
J.,  who  is  still  living,  to  wit,  at,  [&c.,  the  venue^']  aforesaid,  and  this  she  is 
readyno  verify  :  wherefore,  because  the  said  T.  J.  is  not  named  in  the  said 
writ  and  declaration  in  this  behalf,  she  prays  judgment  of  so  much  and  such 
part  of  the  said  writ  and  declaration  as  relates  to  the  said  supposed  promises 
and  undertakings  in  the  said  [third  and  subsequent]  counts  mentioned ;  and 
also  of  the  said  [third  and  subsequent]  counts,  and  that  the  same  may  in  this 
behalf  be  quashed,  &c.     [«^(/(/  affidavit^  ante^  p.  649.] 

Sec.  XIV.    replication  by  way  of  estoppel  to  plea  in  abatement,  of 

COVERTURE. 


A.  B."! 
CD.  J 


jCommon  Pleas. 


And  the  said  plaintiff  saith,  that  the  said  person  against  whom  he,  the  said 
plaintiff,  hath  exhibited  his  said  writ  and  declaration,  by  the  name  of  C.  D., 
ought  not  to  be  admitted  or  received  to  plead  the  plea  by  him  above  pleaded, 
for  quashing  the  said  writ  and  declaration  of  the  said  plaintiiT;  because,  he 
saith,  that  the  said  person  against  whom  he,  the  said  plaintiff,  hath  exhibited 
his  said  writ  and  declaration,  by  the  name  of  C.  D.,  heretofore,  to  wit,  in  the 
term  of  [January]  last  past,  came  into  this  court  here^  and  put  in  bail  at  the 
suit  of  the  said  plaintiff,  in  the  plea  aforesaid,  by  the  name  of  C.  D.,  as  by 
the  record  thereof,  remaining  in  tbe  said  court,  before  the  judges  thereof,  at 

aforesaid,  more  fully  appears ;  and  this  he,  the  said  plaintiff,  is  ready 

to  verify  by  that  record ;  wherefore  he  prays  judgment,  if  the  said  person 
against  whom  he,  the  said  plaintiff,  hath  exhibited  his  said  writ  and  declara- 
tion, by  the  name  of  C.  D.,  ought  to  be  admitted  or  received  to  his  said  plea 
for  quashing  the  said  writ  and  declaration,  contrary  to  his  own  acknowledg- 
ment, and  the  said  record,  &c.,  and  that  he  may  answer  over  to  the  said  writ 
and  declaration. 

E.  F.,  Plaintiff's  Attorney. 


CHAPTER   V. 


PLEAS,  REPLICAIIONS,  dbc,  IN  ASSUMPSIT. 

88CTI0N     I.  GENERAL   ISSUE. 

1. «  General  issue,  with  notice  of  set  off  and  other  special 
matter,  and  afSdavit. 

2.  Greneral  issue  in  case,  of  several  defendants. 

3.  The  like  to  part  of  a  declaration.  ^ 

II.  ACCORD   AND   SATISFACTION,  &C. 

4.  Accord  and  satisfaction  after  breach  by  delivery  erf* 

goods. 

5.  Replication  that  defendant  did  not  deliver  in  satisfaction. 

6.  Plea  that  note  sued  on  has  been  satisfied  by  work,  and 

the  sale  and  delivery  of  goods,  and  the  loan  of  mon- 
eys under  an  agreement  to  that  effect. 

7.  Plea  that  a  bond  has  been  taken  in  satisfaction. 

8.  Plea  thai  at  the  time  the  plaintiff  became  liable  for  the 

money  as  defendant's  surety,  the  defendant  deposi- 
ted goods  with  the  plaintiff  with  a  power  of  sale,  and 
that  plaintiff  sold  the  same  in  satisfaction  of  the  de- 
mand. 

9.  Plea  that  the  defendant  was  indebted  to  the  plaintiff 

and  to  (me  T.  W.,  and  at  their  request  he  gave  them 
jointly  a  warrant  of  attorney  for  their  debt  in  full 
satisfaction. 
10*  Plea  to  a  declaration  to  recover  an  annual  sum,  that  it 
was  agreed  between  plaintiff  and  defendant  that  de- 
fendant should  retain  thereout  enough  to  pay  a  debt 
due  to  himself  from  a  third  person,  and  against  whom 
he  should  not  take  proceedings. 

11.  Plea  that  a  debt  due  from  the  plaintiff  and  a  third  per- 

son to  the  defendant,  should  be  set  off  against  the 
debt  sought  to  be  recovered,  the  defendant  paying 
the  difi^rence. 

12.  Plea  that  the  plaintiff  and  a  third  person  had  mutual 

accounts,  and  that  it  was  agreed  between  them  and 
defendant,  that  the  debt  of  the  latter  should  be  credi- 
ted to  the  plaintiff  in  his  account  with  the  third  par- 
ty, who  should  be  paid  by  the  defendant. 
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13.  Plea  that  the  debt  has  been  extinguished  by  an  agree- 

ment between  the  plaintifT  and  the  defendant  and  a 
third  person,  who  was  the  defendant's  debtor,  that  the 
plaintiff*  should  accept  such  third  person  as  his  debt- 
or, in  lieu  and  in  discharge  of  defendmit. 

14.  Plea  that  the  plaintiff  and  ^the  defendant's  other  credi- 

tors agreed  to  take  a  composition  on  defendant's  debts 
in  full  discharge  of  their  claims,  &c. 
16.  Plea  that  the  plaintiff  and  other  creditors  of  the  defend- 
ant agreed  to  take  a  composition  on  their  debts  pay- 
able by  installments — that  plaintiff  discharged  de- 
fendant from  tendering  the  composition  at  the  stipula- 
ted times -^ and  tender  thereof  before  action. 

16.  Replication  thereto  denying  the  agreement. 

17.  Plea  that  the  defendant  accepted  a  bill  of  exchange  not 

yet  due  on  account  of  the  debt. 

18.  Replication  thereto  ^-denial  that  the  plaintiff  took  the 

bill. 

19.  Replication  (to  a  plea  that  the  defendant  accepted  a  bill 

on  account,)  that  the  bill  was  dishonored  when  due. 

20.  Plea  that  the  defendant  accepted  a  bill,  not  due,  in  pay- 

ment of  the  debt,  and  for  the  plaintiff's  accommoda- 
tion, and  delivered  it  to  the  plaintiff  without  a  draw- 
er's name  attached  thereto. 

21.  Plea  that  the  defendant  indorsed  a  bill  to  the  plaintiff 

on  account  of  the  debt. 

22.  Plea  that  the  defendant  indorsed  to  the  plaintiff,  on  ac- 

count, a  bill  upon  a  third  person,  and  was  discharged 
by  laches,  &c, 

m.       AmUNlSTRATOR. 

23.  Plea  of  the  general  issue. 

24.  That  the  defendant  is  not  administrator. 

26.  Plea  that  defendant  was  appointed  administrator  and 

gave  notice  thereof;  and  that  the  plaintiff  did  not, 
within  four  years,  commence  his  suit,  &c. 

IV.  ARBITRAMENT  AND  AWARD. 

,  26.    Plea  of  arbitrament  and  award  (without  performance) 

to  a  declaration  upon  a  contract  to  recover  general 
damages. 

27.  Replication  thereto. 

V.  BANKRUPTCT. 

28.  Plea  of  discharge  under  bankrupt  act. 

29.  Another  form. 

VI.  OCHIPORATION. 

30.  Plea  of  nul  tiel  corporation. 

31.  Replication  thereto. 
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Tn.      COTERTUKB. 

32.  Plea  of  defendant's  coverture  when  the  contract  was 

made. 

33.  Replication  thereto ---denial  of  the  marriage. 

Till.     CROPS. 

34*  Plea  to  a  declaration  in  assumpsit  hj  an  outgoing  land- 
lord against  his  incoming  tenant,  to  recover  the 
amount  of  a  valuation  of  crops  and  tillages,  dbc., 
hought  with  a  lease— *  that  the  contract  was  void  for 
the  want  of  writing  under  the  statute  of  frauds. 

IZ.        ]>E  HfJIIRIA* 

35.  Replication  de  injuria  sua  propria  absque  tali  causa  in 
assumpsit  or  debt. 

X.  EffTOFPKL. 

86.    Plea  in  {Istoppel. 

37.  Replication  by  way  of  estoppel. 

XI.  EXECIT^ORS. 

38.  Non-assumpsit  by  executors. 

Sd.     Plea  that  the  defendant  is  not  executor. 

40.  Plene  administravit. 

41.  Replication  that  defendant  had  assets. 

Xn.       FRAVD,  STATXm;  OF. 

42.  Plea  that  the  promise  was  not  in  writing,  &c. 

XIII.  HUSBAMD  AND  WIFE. 

43.  Gkneral  issue  to  a  declaration  against  husband  and  wife 

for  her  debt  dum  sola. 

XIV.  IWFANCY. 

44.  Plea  of  infancy  of  defendant. 

45.  Replication  —  denial  of  defendant's  infancy. 

46.  Replication  —  that  the  action  is  partly  for  necessaries 

and  nolle  prosequi  as  to  the  remainder  of  the  demand. 

47.  Rejoinder — that  the  goods,  &c.,  were  not  necessaries. 

48.  To  a  plea  of  infancy,  that  the  defendant  confirmed  his 

promise  afler  he  became  of  age. 

49.  Rejoinder — denying  that  the  promise  was  confirmed. 

XV.  JUDGMENT. 

50.  Plea  of  judgment  recovereil  for  the  debt. 

51.  Replication  of  nul  tiel  record  to  plea  of  judgment  re- 

covered in  the  same  court. 
521    Replication  of  nul  tiel  record  to  plea  of  judgment  re- 
covered in  another  court. 

xn.      LIMITATIONS,  STATUTE  OF. 

53.     Plea  of  the  statute  of  Limitations. 
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54.  Replication— that  the  cause  of  action  accrued  within 

six  years. 

55.  Replication-— that  the  defendant  left  this  State  and  re- 

mained, out  of  the  State  when  the  cause  of  action 
accrued^  and  was  sued  within  six  years  next  after 
his  return. 

56.  Replication— that  the  defendant  resided  out  of  the 

State  at  the  time  the  cause  of  action  accrued^  and 
that  the  plaintiff  sued  within  six  years  next  after  his 
return. 

57.  Replication  *-  that  the  defendant  removed  to  a  place  un- 

known to  the  plaintiff,  and  that  the  plaintiff  sued 
within  six  years  next  after  his  place  of  residence  be- 
came known. 

Xrn.    PATBCBNT. 

I 

58.  Plea  of  payment  befofe  action  to  part  of  the  plaintiff's 

claim. 

59.  Plea  of  payment  before  action  of  the  whole  of  plain- 

tiff's claim. 

60.  Plea  to  a  declaration  containing  an  indebitatus  count, 

and  an  account  stated ;  that  the  debts  stated  in  these 
counts  are  one  and  the  same  sum,  and  payment  of 
that  sum. 

61.  Replication  denying  the  pa3rment8  in  satisfaction. 

62.  Plea  of  payment  of  debt  and  costs  to  the  plaintiff  after 

suit  brought  in  satisfaction. 
68*    Plea  of  payment  into  court. 

64.  Replication  to  a  plea  of  payment  into  court— *  that 

plaintiff  accepts  the  same  in  satisfaction. 

65.  Replication  to  a  plea  of  payment  of  money  into  court — 

that  plaintiff  claims  a  further  sum. 

XTOI.  BELEASE. 

66.  Plea  of  Release. 

67.  Replication  that  the  release  was  obtained  by  fraud. 

68.  Rejoinder  that  the  release  was  fairly  obt^ned. 

XIX.     TENDER. 

69.  Non  assumpsit,  dbc.,  except  as  to  part,  and  a  tender  of 

that  sum. 

m 

..  70.    Replication  thereto  denpng  the  tender. 

71.  Replication  — a  demand  of  the  debt  before  the  tender. 

72.  Replication  to  a  plea  of  tender  of  part  of  a  bill  of  ex- 

change—showing a  prior  demand  of  the  amount  of 
the  bill. 
78.    Replication— of  a  demand  of  the  sum  tendered  after 
the  tender. 
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General  Issue. 
ZX.       178VRT. 

74.  Plea  that  a  bill  of  exchange  was  discoanted  by  a  Bank 

for  a  greater  rate  of  interest  than  six  per  cent. 

75.  Plea  Puis  darrien  continuance. 


SbC.  I.      GENERAL  ISSUES. 


L     General  iseue^*  with  notice  of  set  off,  and  other  special  mattery  and 
effidamt. 


\.  D.l 
ads.    V 

L.   B.J 


C.  D. 

ads.    i» Common  Pleas. 

A. 


And  the  said  C.  D.  comes  and  defends,  dbc.,**^  and  says,  that  he  did  not 
promise,  [jf  an  administrator^  say:  the  said  E.  P.,  (the  intestate,)  did  not 

(a)  The  general  inoe  in  aMumpeil,  and  eth-  made,  most  be  pleaded  in  abatement.    So  an 

er  actioua,  baTe  derived  tbeir  names  from  the  alteration  in  the  terms  of  the  contract,  non  per- 

essphatie  language  of  denial  contained  in  them,  lormance  of  a  condition  precedent,  or  that  it 

when  framed  in  the  old  law  language.    Thus,  became  illegal  or  impossible  to  be  performed,  or 

the  general  issue  in  assumpsit  is  called  **  non  that  the  plaintiff  is  a  bankrupt,  or  that  a  higher 

assumpsit,*' (he  did  not  undertake;)  in  debt  it  security  has    been  taken.    So,  every  where, 

is  called  **Bil  debit,"  (he  owes  nothing;)  in  perhaps,  except  in  Ohio,  former  recovery  for 

debt  on  specialty  and  in  covenant,  it  is  "  non  the  same  cause  may  be  given  in  evidence  under 

est  fiictum,"  (it  is  not  his  deed;)  in  replevin,  the  general' issue;  17  John.  Rep.  284;  1  Harr. 

«<non  oepit,"  (he  did  not  take.)  h  Gill,  492;  8  Wend.  1 ;  2  Stra.  733;  1  Saund. 

In  trespass  case  and  trover,  the  general  issue  92,  n.  2. ;  3  East.  346  j  8  Wils.  804  ;  but  see  8 

is  caDed  a  plea  of  not  guilty,  (non  eulpabilis.)  Ohio  Rep.  271* 

In  assumpsit,  if  the  defendant  insists  that  no  Bankruptcy  of  the  defendant,  (Bankrupt  Act 

such  contract  was  In  fact  made,  or  thaf  it  was  U.  S.,  of  Aug;  19,  1841,  Sec.  4,)  tender,  and 

originally  void,  and  that  the  plaintiff  never  had  the  statute  of  limitations,  muxf  be  pleaded  spe- 

a  cause  of  action,  he  mutt  plead  the  general  cially;    1  Saund.  88;    1  Ld.   Raym.  158;   17 

S  non  assumpsit;  1  Chitt.  PI.  511.  Wend.  067;  2  Hill,  (N.  Y.)  478. 

lj[nder  this  plea,  he  may  give  in  evidence  Although  a  total  failure  of  consideration  may 

irly  every  defence  which  shows  tliat  there  wa*  be  given  in  evidence  under  the  general  issue, 

moi  a  aubtutmg  catiae  of  aaien  at  the  time  thelsuit  (15  Johns.   Rep.  280;  12  Wend.  246;  13  id. 

was  brought;  2  Hill.  Rep.  478,  such  as  cover-  806,)  it  seems  that  when  the  defence  is  a  partial 

tore,  2  Stra.  1104;  6  Ck>.  119;  1  Tidd's  Pr.  failure  of  the  consideration  of  a  note,  it  cannot 

646;  duress,  6  Co.  119;  infency,  1  Salk.  279;  be  given  in  evidence  in  New  York  without  no- 

the  statute  of  gaming,  1  Ld.  Raym.  87;  pay-  tice;  13  Wend.  806;  12  id.  246;  the  defence 

meat,  12  Ohio  Rep.  120,  or  its  equivalent;  12  in  such  case  only  going  to  mitigate  the  dama- 

Wend.  470;  performance  of  the  contract,  13  ges;  6  Cowen,  69;  12  Wend.  246.    And  yet  in 

Johns.  Rep.  66;  accord  and  satisfection,  2  Johns,  this  and  in  all  other  actions,  a  partial  defence 

Rep.  846  ;    2  Wend.  Rep.  486;  arbitrament  cannot  be  pleaded,  and  must  be  given  in  evi- 

and  award,  4  £sp.  Rep.  181 ;  1  Chitt.  PI.  478,  dence  under  the  general  issue;  2  Hill,  194;  6 

a  release;  id.  ib,^  that  another  ought  to  have  Hill,  393;  8  Bl.  Com.  306. 

been  made  eo-plaintiff—the  defendant's  incapa-  If  the  defendant  admits  that  the  ])laintiff  once 

city  to  contract,  as  that  be  was   insane,  or  had  a  cause  of  action,  but  insists  that  it  has 

drunk,  when  the  contract  was  made;  but  the  since  been  discharged  by  payment,  release,  dis- 

defendant's  coverture  after  the  contract  was  charge,  perfermance,  *or  otherwise,  be  may  ct- 
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Notice  of  Set  Off  and  Special  Matter. 


promise,]  as  in  the  declaration  alleged  ;  [or,  in  manner  and  form  as  the  plain- 
tiff hath  aJboye  thereof  complained  against  him ;]  and  of  this  he  puts  hioiself 
upon  the  country.    And  the  plaintiff  doth  the  like/ 

By  S,  S.,  Attorney  for  Defendant. 


Notice  of  set  off^  and  other  special  matter.^ 

The  plaintiff*  will  also  take  notice,  that  the  defendant  on  the  trial  of  this 
cause,  will  give  in  evidence  that  the  plaintiff"  at  the  commencement  of  this  suit, 

tber  plead  the  ^neral  issue,  and  give  the  mat-  note  or  otlier  writing,  assigned  orer  to  the  de- 
ter in  evidence,  as  above  stated,  or  he  may  plead  fendant  after  the  suit  is  commenced  agaiiitt 
it  specially,  at  his  election;  1  Chitt.  PI.  515.  him.  shall  be  allowed  to  be  brought  in  by  way  of 
So,  infancy,  coverture  of  the  defendant,  or  of  a  set  off  to  such  suit. 

third  person,  whoee  debt  the  defendant  under-        "  That  when  any  plaintiff  or  plaintiib,  shaH 

took  to  pay,  or  duress,  or  illegality  in  the  con-  be  indebted  to  any  defendant  or  defendants,  in 

•ideration,  or  that  the  contract  was  void  under  any  debt,  contract,  book  account,  or  other  liqui- 

the  statute  of  frauds,  or  accord  and  satisfaction,  dated  demand,  and  the  defendant  shall  (ail  to 

may  be  pleaded  specially,  or  given  in  evidence  plead  the  general  issue,  and  give  in  evident'e 

under  the  general  issue.  the  said  debt,  contract,  book  account,  or  other 

Ifpayment  be  made  after  iseue  joined,  it  nuMt  *W"»'^at«i  demand,  as  aforesaid,  agreeably  to 

be  pleaded  puis  darrein  continuance ;  2  Hill,  ^  provisions  of  this  act,  s^d  defendant  or  de- 

(N.  Y.)  808.  fendants  shhll  forever  be  barred  from  recovering 

*  If  there  be  a  set  off,  notice  thereof  should  be  ^y  «>«*"  "Po^  any  suit  which  may  thereafter  be 

given  with  the  general  issoe,  otherwise  it  can-  instituted  upon  the  said  debt,  contract,  book  ac- 

not  be  given  in  evidence.  count  x>r  other  liquidated  demand,  as  albresaid, 

A    1       f    M  J  1.'.   •  •.  •     •.  unless  it  shall  appear  to  the  court,  that  it  was 

A  plea  of  nil  debit,  m  assumptit,  is,  it  eeems,  .     .  i.  ,     ,  -    ,        .      .     , 

not  in  the  power  of  the  defendant,  in  the  former 

suit^  to  produce  the  evidence  of  his  said  debt,  con- 


a  nullity ;  Tidd*s  Pr.  363, 476. 


(a)  The  common  similiter,  which  may  be  add-  ^^^  y^^  account  or'other  liquidated  demand, 
ed  by  either  party,  is  frequently  omitted ;  and  its  ^g  aforesaid,  at  the  time  of  trial." 

omission  could  not,   probably,  be  taken  advan-  g^^  ^g  cannot  be  pleaded;  16  Ohio  Rep.  467. 

tage  of  even  by  special  demurrer.  j^  covenant,  unliquidated  damages,  arising 

(b)  As    to    set    off,    the  statute  provides,  out  of  a  breach  of  contract,  cannot  be  set  off; 
(Swan's  Sut.  850,  Sec.  1  and  3,)  '*  that  in  all  8  Ohio  Bep.  169. 

actions  and  suits  brought  on  any  specialty,  con-  In  a  civil  action  by  the  State,  the  defendant 

tract,  bill,  note,  promise  or  account,   in  any  may  set  off  a  debt  due  to  him  from  the  State  > 

court  in  this  State,  it  shall  be  lawful  for  the  de-  10  Ohio  Rep.  91 ;  but  see  18  Ohio  Rep.  — . 

iendant  to  plead  the  general  issue,  and  at  the  ,In  an  action  by  a  surviving  dormant  partner, 

same  time  to  give  notice,  in  writing,  to  the  the  defendant  may  set  off  a  debt  due  from  the 

plaintiff  or  his  attorney,  of  any  debt,  contract,  firin ;  10  Ohio  Rep.  455. 

book  account,  or  other  liquidated  demands  When  one  dies  witli  the  statute  of  limitations 
against  the  plaintiff,  which  he  may  be  desirous  running  iu  his  favor,  his  death  does  not  stop  it, 
to  have  set  off  and  allowed  to  him,  in  such  ac-  and  the  debt  when  once  thus  barred,  cannot  be 
tion  or  suit,  or  of  any  payment  or  payments  he  set  off  against  his  administrator;  6  Ohio  Rep. 
may  have  made  on  such  specialty,  contract,  bill,  85;  and  as  to  setoff  generally  against  an  admin- 
note,  promise  or  account;  and  the  court  shall  istrator,  see  same  case. 

render  judgment  for  the  party,  whether  plaintiff  (c)  The  statute  provides,  (Swan's  Stat.  661, 

or  defendant,  in  whose  favor  the  balance  may  Sec.  64,)  "  that  it  shall  be  lawful  for  the  defend- 

be  found,  fijr  the  amount  of  such  balance  and  ant  in  any  action,  to  plead  the  general  issue,  and 

costs  :    provided,  always,  tliat  no  bond,  bill,  give  any  special  matter  in  evidence,  which,  if 
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Affidavit  deny  log  Signature. 

WM,  and  still  i8»  indebted  tQ  the  defendant  in  the  sum  of doUans,  for  the 

price  and  value  of  goods,  before  that  time  bargained  and  sold  by  the  defend* 
a&t  to  the  plainliff  at  his  request ;  and  also  in  the  sum  of  — —  dollars^  for 
the  price  and  value  of  work^  before  that  time  done,  and  materials  for  the  same 
provided,  by  the  defendant  for  the  plaintiff  at    his  request;  and  jn  the 

sum  of dollars,  for  money  before  that  time  lent  by  the  defendant  to  the 

plaintiff  at  his  request ;  and  also  in  the  sum  of dollars,  for  money  before 

that  time  received  by  the  plajntiff  for  the   use  of  the   defendant;  and  in 

the  sum  of dollars,  for  money  found  to  be  due  from  the  plaintiff  to  the 

defendant,  on  an  account  before  that  time  stated  between  them  ;  and  also  that 
the  defendant  will  s^t  off  on  said  trial,  so  much  of  the  said  several  sums  of 
money  so  due  and  owing  from  the  plaintiff  to  the  defendant,  against  any 
demand  of  the  plaintiff,  to  be  proved  on  the  said  trial,  as  will  be  sufficient  to 
satisfy  such  demand  ;  and  will  also  then  and  there  demand  a  judgment  against 
the  plaintiff  for  the  balance  of  said  several  sums  of  money  due  the  defendant, 
according  to  the  statute  in  such  case  made  and  provided. 

[If  the  defendant  has  any  other  matter  of  defence^  except  set  offy  which  he 
desires  to  include  in  the  notice^  add  the  same  thus  f]  And  the  plaintiff  will 
further  notice  that  the  defendant  will  give  in  evidence  on  the  trial  of  the  above 
cause,  in  bar  of  the  plaintiff's  action,  that,  [dbc.,  here  setting  forth  the  special 
matter.'] 

J.  S.,  Attorney  for  Defendant. ' 


4fidavi^  when  a  person  denies  his  signature  as  the  maker^  drawer ^  indorser 
or  acceptor  of  a  Bill  of  Exchange^  or  Promissory  Note. 

The  State  of  Ohio, county,  ss. : 

I,  C.  D.,  the  defendant  in  the  above  mentioned  cause,  do  make  solemn 

pleaded,  would  be  a  bar  to  locb  actioDt  giTing  ken  advantage  of  by  ootioe  under  the  general 

notice,  with  the  Mune  plea,  of  the  piatter  or  mat-  issue,  bat  must  be  pleaded  puis  darrein  oontinoi 

ters,  so  intended  to  be  given  in  evidence."  ance ;  10  Ohio  Rep.  300. 

A  notice  of  special  matter,  thou^  not  re*        It  is  of  coarse  unnecessary  to  give  notice  of 

<|oired  to  be  as  full  and  technical  as  a  special  any  special  matter  which  can  be  given  in  evi* 

plea,  most  contain  ail  the  fiicts  necessary  to  sus-  dence  under  the  general  issue ;  and  on  the  other* 

tain  a  special  plea.    If  the  notice  be  so  inartifi-  hand,  it  will  be  of  no  use  whatever  to  the  de<* 

cially  drawn  that  it  would  be  liable  to  a  general  fendant,  to  give  notice  of  any  matter  which,  if 

demnrrer,  were  it  in  the  shape  of  a  plea,  then  pleadsd,  would  not  be  a  complete  answer  and 

it  is  bad  as  a  notice,  and  if  objected  to,  would  bar  to  the  declaration,  or  some  one  count  of  the 

be  either  set  aside,  or  the  court  would  refuse  to  declaration;  6  Ohio  Rep.  169,  340;  so  that,  if 

permit  the  defendant  to  give  any  evidence  under  the  defendant   gives   notice  ot  matter  which 

it;  18  Johns.  475^  6  Ohio  Rep.  169, 346;   13  would  not,  if  pleaded,  bar  the  action  or  a  count, 

do.  21.    A  de£»tive  notice  cannot,  however,  and  which,  in  the  absence  of  the  notice,  could 

be  demomd  to;  8  Ohio  Rep.  406.  not  be  given  in  evidence  under  the  general  issue. 

Facts  set  out  in  the  notice  cannot  be  used  by  the  court  will  not,  on  the  trial*  permit  any  proof 

the  plaintiff  as  evidence  in  the  case;  8  Ohio  whatever  to  be  given  of  such  matter. 
Rep.  405.  (a)  As  to  an  alBdavir  to  the  truth  of  a  plea. 

Matters  arising  after  plea  filed,  cannot  be  U-  and  the  object  thereof,  the  sutute  provides. 
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Affidayit  denying  Signature. 

oath  that  I  did  not  [make,  or,  aay  <*  draw,"  or^  say  <*  indorse,"  or^  say  *^  ac- 
cept," according  to  the  nature  of  the  obligation  of  the  drfendant  a$  staled  in 
the  declaration,']  the  said  promissory  note  [or,  bill  of  exchange]  mentioned 
and  described  in  the  declaration  of  the  plaintiff  in  this  cause ;  and  that  the 
above  plea  of  non  assampsit,  and  the  matters  therein  contained,  are  true  in 
substance  and  in  fact. 

[Signed]  C.  D. 

Sworn  to  and  subscribed  before  me,  this,  [&C.3 

[dnnex  the  affidavit  to  the  plea  of  the  general  issueJ] 


Affidavit  when  a  person  is  sued  upon  a  Bill  of  Exchange  or  Promissory 
Note,  and  denies  the  signature  of  another  party  to  it. 

The  State  of  Ohio, county,  ss. :        • 

I,  C.  D.,  the  defendant  in  the  above  mentioned  cause,  do  make  solemn  oath 
that  I  verily  believe  that  the  promissory  note  [or,  bill  of  exchange,  as  the 
ease  may  5e,]  mentioned  and  described  in  the  declaration  filed  in  this  cause, 
as  having  been  made  and  subscribed,  [or,  say  indorsed]  by  G«  H,,  was  not 
in  truth  and  in  fact  subscribed  [or,  say  indorsed]  by  the  said  G.  H.,  who  is 
charged  in  this  suit  as  the  maker  [or,  say  indorser]  thereof,  [and  if  the  fact 
be  sOi  add:]  and  that  the  said  promissory  note  [or,  bill  of  exchange]  was 
not  indorsed  by  any  person,  purporting  to  be  a  prior  indorser  thereof. 

[Signed]  C.  D. 

Sworn  to  and  subscribed,  this,  [dbc] 

(Swan's  Stat.  326,)  as  follows:  «That  upon  than  the  grantor  or  obligator  of  such  deed,  or 
plea  of  non  est  factum,  offered  by  the  person  maker  or  indorser  of  sodi  promissory  note,  or 
ch  irged  as  the  ubligor  or  grantor  of  a  deed,  or  drawer,  indorser  or  acceptor  of  such  bill  of  ex- 
plea  of  non  assumpsit,  or  nil  debit,  offered  by  change,  shall  be  defendant,  tlie  same  rule  shall 
the  person  charged  as  the  maker  or  indorser  of  be  obserred  as  to  proof,  unless  the  defendant,  at 
any  promissory  note,  or  drawer,  indorser  or  ac-  the  time  when  either  of  the  pleas  aforesaid  shall 
eeptor  of  any  bill  of  exchange,  it  shaH  not  be  be  offisred,  shall  make  affidavit  that  he  or  die 
necessary  for  the  plaintiff  to  prove  the  execu-  believes  the  deed,  on  whidi  the  action  is  foun- 
tion  of  the  deed,  the  making  of  the  note,  or  the  ded,  is  not  the  deed  of  the  party  charged  as  the 
'  drawing  or  aocej^ting  of  the  bill  of  exchange,  obligor  or  grantor  thereof;  or  that  the  promis- 
upon  which  such  suit  is  brought,  or  any  indorse-  sory  note  or  bill  of  exchange  was  not  snbscri- 
ment  thereon,  unless  the  party  ofiering  such  plea,  bed  or  indorsed  by  the  party  charged.as  the  ma- 
shall  make  affidavit  of  the  truth  thereof,  or  that  ker  or  indorser  thereof,  or  not  indorsed  by  any 
aay  such  indorsement  was  net  made  as  it  pur-  person  purporting  to  be  a  prior  indorser  there^ 
ports  to  have  been;  and  when  any  person,  other  of." 


r 

I 
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GenenU  iuve  aa  to  Part  of  Declaration. 


2.     77kf  like  in  ease  of  severed  Defendants. 


\.  D.  and  E.  F/l 

ats.  > 

A.  B.  J 


Common  Pleas.     In  Assumpsit. 


The  said  defendants,  by  J.  S.,  their  attorney,  come  and  defend,  dbc.,  and 
say  that  they  did  not  promise  as  in  the  declaration  alleged;  and  of  this  the 
defendants  put  themselves  upon  the  country,  dbc. ;  and  the  plaintiff  doth  the 

like,  dbc. 

J.  S.,  Attorney  for  Defendants. 


8.     7%«  like  to  part  of  a  Declaration. 

Tale  and  commencement  as  in  No.  1,  to  the  *,  and  then  as  follows  : 

As  to  the  said  [first]  count  of  the  said  declaration,  [or^  "as  to  the  said 

promise,  so  far  as  it  relates  to  the  sum  of dollars,  parcel  of  the  said  sum 

of dollars  in  the  said count  of  the  declaration  mentioned,"]  and  says 

that  he  did  not  promise  as  in  the  declaration  is  in  that  behalf  alleged ;  and  of 
this  the  defendant  puts  himself  upon  the  country,  &c. 

p  (a)  When  one  only  of  the  defendanta  pleads,  fendant  who  plead.;  bat  the  body  of  the  plea, 

(the  others  not  being  found,)  the  plea  woold  be  which  shows  the  subject  matter  of  the  defence, 

^^.  most  conform  to  (be  nature  of  the  dbohuration, 

which  avers  a  joint  liability,  and  therefore  the 

Common  Pleas.  l)ody  of  the  plea  most  show  a  bar  to  the  action 

C.  D.  impleaded  with*!  na  against  all  the  defendants.    In  a  suit  against 

^'afs '  ^"*^  **''®"'l  I  In  AsMmipstt.  the  joint  makers  of  a  nots  or  bill,  their  separate 

j^.  3/                         J  pleas  must  go  to  the  discharge  of  both,  although 

sued  jointly  with  the  indorsers  under  the  stat- 
And  the  said  C.  D..  impleaded,  kc,.  comes    ^^^,  ^^^^,    g^^    ^,  ^  ^^^,^  ^^^^  ^ 

and  defends,  tc,  and  says  that  he,  the  said  ^^^^^  ^j^^^  ^^,y  ^^  ^p^^  ^^^^^  ^^  ^ 

C.  D.  and  the  said  E.  F.,  inaming  the  <aJur  de.  ^^^  ^^^^  ^^^  .^^^^ 

fauUnts^l  defendants  in  this  suit,  did  nol  pro-  ^^^^  however,  the  separate  plea  sets  up 

mise  as  in  the  declaration  alleged,  and  of  this  ^^^^  ^^  ^^^^^^  exemption,  ior,  discharge,] 

the  said  C.  D.  puu  himmsif  upon  the  country;  ^^^  ^^  ^^  ^^  ^^  .^^^^^^  coverture,  or  bank. 

and  the  phiiniiff  doth  the  like.      ^  ^^^^^  ^^  ^^  ^^  ^j^^  defendants,  <and  which 

J.  S.,  Att'y  for  C.  D.  ^^^^^^  ^  separately  pleaded,  see  ante,  p.  640, 

It  will  be  observed  that  the  comsoeacement  of  note,)  it  would  not  be  a  bar  of  the  action  as  to 

this  plea  shows  which  of  the  defendanU  inter-  all,  and  need  not  go  to  the  discharge  of  all.    See 

poeed  the  plea— that  the  body  of  the  plea  takes  ante,  p.  75. 

tsaoe  upon  and  denies  the  promise  oCall  the  de-  So,  in  actions   ex  delicto    against  two  or 

fendaiits,  and  oonclndes  by  C.  D.  only,  putting  more,  although  the  declaration  avers  a  griev- 

himself  npon  the  country.  ance  committed  jointly  by  all,  yet  in  general. 

And,  ia  general,  when  a  separate  plea  is  filed  one  or  more  may  be  acquitted,  and  a  verdict 

by  one  of  two  or  more  defendants  in  an  action  found  in  favor  of  the  plaintiff  against  tlie  others, 

of  aaaampsit,  debt,  or  oovenant,  the  commence-  and  each  may  therefore  plead  separately  a  die* 

■ent  and  cooelosion  of  the  plea  are  in  the  name  tinet  defence,  and  so  state  it  in  the  body  of  the 

oi;  mad  m  the  ncfaitive  allagation  of  the  de-  plea. 

8 
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Accord  and  SatisfactioD,  $tc. 


SPECIAL  PLEAS.* 

ACCORD    AND    SATISFACTION. 

4.    Plea  of  Accord  and  Satisfaction  after  breach,  by  delivery  of  Goods. 


Bits.       >• 

.  B.J 


C.  D. 

ats.     ^ Common  Pleas.     In  Assumpsit. 

A 


And  the  said  C.  D.,  defendant  in  this  suit,  by  N.  W.,  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  &c.,  and  says  that  the  said  plaintiff 
ought  not  to  maintain  his  aforesaid  action  thereof  against  him,  because  he^ 
says  that  after  the  making  of  the  said  promises  in  the  said  declaration  men* 
tioned,  and  befare**  the  commencement  of  this  suit,  to  wit,  on  [&c.,]  at  [&c.,] 
he  delivered  to  the  plaintiff,  and  the  plaintiff  then  and  there  accepted  and 

received,  of  and  from  the  defendant,  certain  goods,  to  wit, of  great  value,* 

in  full  satisfaction  and  discharge  of  the  several  promises  [or,  in  debt,  of  the 
debts  and  moneys^  in  the  declaration  mentioned,  and  of  all  the  damages  by  the 
plaintiff  sustained  by  reason  of  the  non-performance  thereof,  [or,  in  debt,  by 
reason  of  the  non-payment  thereof  Q  and  this  the  defendant  is  ready  to 
verify,  &c. ;  wherefore  he  prays  payment  if  the  said  plaintiff  ought  to  have 
or  maintain  his  aforesaid  action  thereof  against  him,  &c. 

N.  W.,  Attorney  for  Defendant. 

(a)  Tbe  general  requisites  of  a  special  plea,  conflict  with  this  rule;  Stepb.  PI.  261,  271, 

are  the  following:  266;  20  Johns.  Rep.  404;  7  Cowen,  460. 

1.  It  must  be  adapted  to  the  nature  and  form  6.  It  must  be  certain;  19  Johns.  Rep.  S49; 
of  the  action,  and  also  be  conformable  to  the  6  Ohio  Rep.  99;  9  Ohio  Rep.  136. 

count  or  declaration.  6.  It  must  be  direct  and  positive,  and  not 

2.  It  must  answer  all  that  it  assumes  to  an-    argnmentatire. 

swer,  and  no  more;  17  Wend.  188;  18  Johns.  7.  It  must  be  capable  of  trial. 

Rep.  28;  20  id.  206;  19  id.  849;  6  Ohio  Rep.  8.  It  must  be  true. 

99.  If  a  plea  is  bad  in  part,  it  in  bad  for  the 

3.  It  must  deny,  or  confesaand  axoid  the  alio-  whole ;  2  Wend.  461. 

gations  of  the  count  or  declaration  which  it  as-  (b)  If  the  accord  and  satisfaction  were  njler 

somes  to  answer;  4  Man.  &  Gr.  126;  6  Ohio  writ,  the  plea  should  be  altered  accordingly;  see 

Rep.  99.  po*ty  **  payment  after  action." 

4.  It  must  be  single,  that  is,  it  must  not  con-  (c)  «<  It  is  not  required  that  tlie  chattels 
Uin  seTeral  dulina  antwers  to  the  same  matter,  should  be  of  equal  value  "  (with  the  debt,)  **  for 
But  the  statement  of  sexeral  distinct  factB  con-  tlie  party  receixing  it  is  always  taken  to  be  tbe 
stituting  one  distinct  answer  to  the  same  matter,  best  judge  of  that  in  matters  of  uncertain  vahie ; 
or  the  sutement  of  several  distinct  points  or  Dyer  72,  a.;'*  Per  Denman,  C.  J.;  Thompeon 
matters,  essential  to  make  one  defence,  does  not  v.  Percival,  6  B.  fc  Ad. 982;  3  N.  &  M.  167,  S. 

C. 
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Accord  and  Satisftiction,  &c. 


5.     Replication  that  Defendant  did  not  deliver  in  satisfaction. 

A.  B.  , 

Common  Pleas.     Id  Assumpsit. 


C 


.  B.> 


And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant  by  him  [sec- 
ondly] above  pleaded,  says  that  the  said  plaintiff,  by  reason  of  any  thing  by 
said  defendant  in  that  plea  alleged,  ought  not  to  be  barred  from  maintaining  his 
aforesaid  action  thereof  against  the  defendant,*  because  he  says  [or,  if  the 
pka  be  to  part,  see  ante,  p.  642,]  that  the  defendant  did  not  deliver*  the  said 
Qhorse]  to  him,  the  plaintiff,  in  full  satisfaction  and  discharge  of  the  said  pro- 
mises [or,  debts  and  moneys,  if  in  debt,"]  in  the  said  declaration  mentioned, 
and  of  the  damages  by  the  plaintiff  sustained  by  reason  of  the  non-perform- 
ance thereof,  [or,  in  debt,  non-payment  thereof,]  in  manner  and  form  as  the 

defendant  hath  in  his  said  plea  [or, plea]  alleged  ;  and  this  the  plaintiff 

prays  may  be  inquired  of  by  the  country,  &c. ;  and  the  defendant  doth  the 
like,  dbc. 

G.  H.,  Attorney  for  Plaintiff. 


6.  Plea  that  the  Note  sued  on  has  been  satisfied  by  Work,  and  the  Sale  and 
Delivery  of  Goods  and  the  loan  of  Moneys  by  the  Defendant  to  the 
Plaintiff,  under  an  agreement  to  that  effect  ^ 

T^tle  and  commencement  as  in  No.  4,  to  (he  *,  and  then  as  follows :  says 

that  before  the  commencement  of  this  suit,  to  wit,  on  the day  of         ,  a. 

D. ,  at,  [&c.,]  it  was  agreed  hy  and  between  the  plaintiff  and  the  defend- 
ant, that  the  defendant  should  do  and  perform  work,  and  find  and  provide 
nuterials  for  the  same  for  the  plaintiff;  and  should  sell  and  deliver  goods  and 
chattels  to  the  plaintifi^  and  lend  and  advance  moneys  to  him  from  time  to  time, 
to  the  extent,  and  value,  and  amount,  and  in  full  satisfaction,  payment  and 
discharge  of  the  principal,  and  interest  then  due,  and  the  interest  thereafter  to 
become  due,  upon  the  said  promissory  note  in  the  first  count  mentioned,  until 
the  said  note  should  be  thereby  fully  paid  off  and  satisfied  ;  and  the  plaintiff 
then  and  there  agreed  to  accept  such  work  and  materials  so  to  be  done  and 
provided,  and  goods  and  chattels  so  to  be  sold  and  delivered,  and  moneys  so 
to  be  lent,  to  the  extent,  value  and  amount  of  the  principal  and  interest  then 
due,  and  the  interest  thereafter  to  become  due,  upon  the  said  note,  until  the 
same  should  be  fully  paid  off  and  satisfied,  in  full  satisfoction,  payment  and 

(a)  Or  Ike  r^pHcaiion  m«y  h$  that,  *'  plaintiff       (b)  Tta  replication  may  deny  the  agreement, 
did  not  accept  theeaid  hone  from  the  defend*    or  the  perlbnaaQee  of  it  *<  in  ialiaftction;** 
aat  in  fnll/'  kc.    A  traTerse  "that  defendant    concluding  to  the  country, 
did  not  deKi^er,  nor  did  plaintiff  reeeiw,'*  wae 
held  good  en  demnrrer. 
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discharge  of  the  principal  and  interest  then  dae,  and  the  interest  thereafter  to 
become  due,  upon  the  said  note ;  and  the  defendant  avers,  that  in  pursuance 
(^  the  said  agreement,  he,  the  said  defendant,  did,  at  the  plaintifiTs  request, 
from  time  to  time,  after  the  making  of  the  said  agreement,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  — ^  day  of         ,  a.  d.  — -,  at  said 

county,  on  divers  days  and  times  after  that  day  and  before  the day  of 

— ,  A.  D. ,  do  and  perform  work,  and  find  and  provide  materials  for  thei 

same,  for  the  plaintifi^  and  sell  and  deliver  goods  and  chattels  to  the  plaintlfi^ 
and  lend  and  advance  moneys  to  him,  to  the  extent,  and  value,  and  amount, 
and  in  full  satisfaction  and  discharge  of  all  the.  principal  money  and  interest 
which  at  the  time  of  the  said  agreement  were  due,  and  the  interest  which 
afterwards  became  due,  upon  the  said  note,  until  afterwards  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  when 
the  said  note  was  thereby  fully  paid  off  and  satisfied ;  and  the  plaintifif  then 
and  there  accepted  said  work  and  materials,  goods  and  chattels,  and  moneys 
so  lent,  to  the  extent,  value,  and  amount  last  aforesaid,  in  full  payment,  satis- 
faction and  discharge  of  the  said  principal  money  and  interest,  and  of  the 
said  supposed  cause  of  action  in  the  first  count  mentioned ;  and  this  the 
defendant  is  ready  to  verify,  dbc. ;  wherefore,  Q^.,  conclude  as  ante,  J^o.  4.] 


7.     That  a  Bond  has  been  taken  in  satisfaction. 

And  for  a  further  plea  as  to  the  sum  of dollars,  parcel,  []&c.,3  the 

defendant  says  that  the  plaintiff  ought  not  to  maintain  his  aforesaid  action 
thereof  against  him,  because  he  says  that  he,  the  defendant,  after  the  making 
of  the  said  supposed  promises  in  the  said  declaration  mentioned,  and  before  the 

commencement  of  this  suit,  to  wit,  on,  [4^e.,]  at  said  county  of ,  made 

and  sealed,  and  as  his  act  and  deed,  delivered  to  the  plaintiff  a  certain  writing 

obligatory,  in  the  penal  sum  of dollars,  conditioned  for  the  payment  by 

the  defendant  to  the  plaintiff,  of  the  said  sum  of  — — »  dollars,  parcel,  &c.,  and 
interest  for  the  same,  on,  [JScc.^  which  said  writing  obligatory  the  defendant 
then  and  there  delivered  to  the  plaintifi[^  and  the  plaintiff  then  and  there 
accepted  and  received  the  same  of  and  from  the  defendant  in  full  satisfaction 
and  discharge,  [^c,  as  in  next  form  and  prayer  of  judgment,'] 


8.  Plea  to  a  Declaration  for  money  paid  for  Drfendants  use^  that  at  the 
time  Plaintiff  became  liable  for  the  money  as  Dtfendant^s  surety^ 
the  Drfendant  deposited  Goods  with  the  Plaintiff"  with  a  Power  of  Sale^ 
and  that  Plaintiff  sold  the  same  in  satisfaction  of  the  demand. 

And  as  to  the  sum  of  one  hundred  dollars,  parcel  of  the  said  first  mentioned 
sum  of  two  hundred  dollars,  the  defendant  saith  that  the  plaintiff  ought  not  to 
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maintain  bis  aforesaid  action-  thereof  against  him,  because  be  saith  that  the 
plaintiff*,  before  the  making  of  the  said  promise  as  to  the  said  sum  of  one  hun- 
dred dollars,  parcel,  &c.,  to  wit,  on,  £4^Cm]  at,  [4*<^*t]  became  surety  and  liable  for 
the  defendant,  at  his  request,  to  a  certain  person,  to  wit,  one  £.  F.,  for  the  said 
sum  of  one  hundred  dollars,  parcel,  &c. ;  and  the  defendant  further  saith,  that 
at  the  time  the  plaintiff*  so  became  surety  and  liable  for  the  defendant,  to  wit, 
on  the  day  and  year  last  aforesaid,  at  the  county  aforesaid,  the  defendant 
deposited  with  the  plaintiff*,  and  he  received  of  the  defendant,  certain  goods  of 

the  defendant,  to  wit, ,  of  great  value,  that  is  to  say,  one  hundred  dollars ; 

and  it  was  then  and  there  agreed  between  them,  that  in  case  the  plaintiff" 
should  be  obliged  to  pay  the  said  debt  or  sum  of  one  hundred  dollars,  for  the 
defendant,  he,  the  plaintiff*,  should  be  at  liberty  to  sell  such  goods*  and  apply 
the  proceeds  thereof  to  the  extent  of  duch  debt,  in  satisfaction  of  the  money 
he  should  have  so  paid  for  the  defendant ;  and  the  defendant  avers  that  the 
plaintiff',  as  such  surety,  afterwards,  and  before  the  commencement  of  this  suit, 
to  wit,  on,  Q4*<^-»D  A^  [fi'C.i]  paid  the  said  debt,  to  wit,  the  said  sum  of  one  hun- 
dred dollars,  parcel,  &c.,  for  the  defendant,  as  in  the  declaration  alleged,  and 
then  and  there,  by  virtue  of  the  said  agreement,  sold  the  said  goods,  and 
applied  the  proceeds  thereof,  to  wit,  the  sum  of  one  hundred  dollars,  then 
and  there  received  by  him  upon  such  sale,  as  and  for  such  proceeds,  the  same 
being  sufficient  in  that  behalf,  in  full  satisfaction  and  discharge  of  the  said  sum 
of  one  hundred  dollars,  parcel,  &c.,  and  of  the  defendant's  said  promise  in 
respect  thereof,  and  of  all  his,  the  plaintifi*'s  damages,  on  occasion  of  the  non 
performance  of  such  promise :  and  this  the  defendant  is  ready  to  verify ; 
wherefore  he  prays  judgment  if  the  plaintiff*  ought  to  maintain  his  aforesaid 
action  there<^  against  him,  &c. 


0*  Plea  thai  the  Drfendant  toas  indebted  to  Plaintiff  and  to  one  T.  W.^  and 
at  their  request  he  gave  them^  jointly^  a  Warrant  of  Attorney  for 
their  debts^  in  full  satisfaction. 

And  for  a  further  plea  as  to  the  sum  of  six  hundred  and  twenty  dollars, 
paicel  of  the  moneys  in  the  declaration  mentioned,  the  defendant  saith 
that  the  plaintiffT  ought  not  to  maintain  his  action  thereof  against  him* 
because  he  saith  that  after  the  making  of  the  said  promise  in  the  dec- 
lantioQ  mentioned  as  to  the  said  sum  of  six  hundred  and  twenty  dol- 
lars* parcel,  dbc,  and  whilst  the  defendant  was  indebted  to  the  plaintiff*  in  the 
said  sum  of  six  hundred  and  twenty  dollars,  parcel,  &c.,  to  wit,  on,  [4^c.,]  at, 
Q^c.,3  ^^9  ^0  defendant,  was  also  indebted  to  one  T.  W.,  in  the  sum  of  two 
thousand  three  hundred  and  eighty  dollars,  making  together  the  sum  of  three 
thousand  dollars  ;  and  the  defendant  being  so  indebted  to  the  said  plaintiff*,  and 
the  said  T.  W.,  respectively,  heretofore  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  [4*^-0  ^^  ^^®  request  of  the 
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plaintiff  and  the  said  T.  W.,  signed,  sealed,  and  as  his  act  and  deed,  delivered 
to  them,  a  certain  instrument  called  a  warrant  of  attorney  to  confess  judg- 
ment, bearing  date  on,  [^c.,J  last  aforesaid,  directed  to  certain  persons  therein 
named,  as,  and  then  being  attorneys  of  courts  of  record  of  the  State  of  Ohio, 
and  thereby  empowered  them,  or  any  of  them,  or  any  other  attorney  as  afore* 

said,  to  appear  fcNr  him,  the  defendant,  in  said  courts  at  any  time  after  the 

day  of ,  and  [reciting  the  warrant  of  attorney  as  thug :']  receive  a  declar- 
ation against  him,  the  defendant,  at  the  suit  of  the  plaintiff  and  T.  W.,  in  a 
plea  of  debt,  for  six  thousand  dollars :  of  which  sum  of  six  thousand  dollars, 
the  said  sum  of  six  hundred  and  twenty  dollars  so  due  and  owing  from  the  said 
defendant  to  the  said  plaintiff,  was  part  and  parcel,  and  to  sufier  judgment  to 
go  against  him  in  such  suit  for  the  said  sum  of  six  thousand  dollars,  by  default 
or  otherwise,  [redling  the  warrant  of  attorney,']  which  said  warrant  of  attor- 
ney was  and  is  subject  to  a  defeazance  thereunder  written,  whereby  it  was 
declared  that  the  said  warrant  of  attorney  was  given  to  secure  the  payment  of 
thesaidsumof  six  hundred  and  twenty  dollars  to  the  plaintiff,  and  the  said  sum  of 
two  thousand  three  hundred  and  eighty  dollars  to  the  said  T.  W.,  in  manner  fol- 
lowing, that  is  to  say,  [setting  out  the  defeazance,']  and  the  defendant  then  and 
there,  at  the  request  of  them,  the  said  plaintiff  and  T.  W.,  delivered  to  them 
the  said  warrant  of  attorney  so  executed  by  him,  the  said  defendant,  as  afore* 
said,  in  full  satisfaction  and  discharge  of  the  said  sum  of  money  so  then  due 
and  owing  to  them,  the  said  plaintiff  and  T.  W.,  respectively,  as  aforesaid,  and 
which  said  warrant  of  attorney  they,  the  said  plaintiff  and  T.  W.;  then  and 
there  accepted  and  received  of,  and  from  the  defendant,  in  full  satisfaction  and 
discharge  of  the  said  several  sums  of  money  so  then  due  and  owing  from  the 
said  defendant  to  the  said  plaintiff  and  T.  W.,  respectively,  as  aforesaid ;  and 
the  said  defendant  further  saith,  that  the  said  instrument  called  a  warrant  of 
attorney  to  confess  judgment,  so  being  executed,  delivered  and  accepted  in 
manner,  and  on  the  occasion  aforesaid,  they,  the  plaintiff  and  the  said  T.  W., 
afterwards,  to  wit,  on,  [^c.,]  at,  ['fyc.,]  caused  the  said  judgment  to  be  entered 

tip  of  record  in  the  Court  of  Common  Pleas  of county,  Ohio,  on  the 

day  of ,  against  the  defendant,  in  the  year  last  aforesaid,  for  the  said  sum 

of  six  thousand  dollars,  as  also  for dollars cents,  which  were  awar- 
ded to  the  said  plaintiff  and  T.  W.,  in  and  by  the  said  court,  for  their 
damages  by  them  sustained,  on  occasion  of  the  detention  of  the  said  debt, 

and  for dollars cents  for  their  costs  and  charges  by  them  about  their 

suit  in  that  behalf  expended,  as  by  the  record  and  proceedings  thereof  still 
remaining  in  the  said  court,  more  fully  appears ;  and  the  defendant  further 
saith,  that  the  said  judgment  still  remains  in  full  force  and  effect,  not  reversed 
or  any  way  made  void,  and  this  the  defendant  is  ready  to  verify,  wherefore  he 
prays  judgment  if  the  plaintiff  ought  to  maintain  his  aforesaid  action  thereof 
against  him,  &c. 
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10.  Plea  to  a  Declaration  in  Assumpsit  to  recover  an  annual  aunty  that  it 
was  agreed  bettoeen  Plaintiff  and  Defendant  that  Defendant  should 
retain  thereout  enough  to  pay  a  debt  due  to  himself  from  a  third 
person^  and  against  whom  he  should  not  take  proceedings. 

And  for  a  further  plea  as  to  so  much  of  the  first  count  of  the  declaration  as 
relates  to  divers,  to  wit,  the  first  three  of  the  said  annual  sums  of  one  hundred 
dollars  each  in  the  first  count  of  the  declaration  mentioned,  and  to  part,  to  wit, 
ninety  dollars  of  another,  to  wit,  the  fourth  of  the  said  annual  sums,  the  defend- 
ant says  that  the  plaintiff  ought  not  to  maintain  his  aforesaid  action  thereof 
against  him,  because  he  says  that  after  the  making  of  the  promise  in  the  first 
count  mentioned,  and  before  any  of  the  annual  sums  in  the  introductory  part 
of  this  plea  mentioned  became  or  were  payable  according  to  such  promise  and 

undertaking,  to  wit,  on  the  said day  of ,  a.  d ,  at  [4*c.]  a 

certain  person,  to  wit,  one  G.  P.,  was  indebted  to  the  defendant  in  a  large  sum 
of  money,  to  wit,  the  sum  of  three  hundred  dollars  with  interest  thereon,  to 
wit,  upon  and  by  virtue  of  a  certain  promissory  note  theretofore  made  and 
delivered  by  the  said  G.  P.  to  the  defendant,  and  bearing  date  [^c]  whereby 
the  said  G.  P.  promised  to  pay  to  the  defendant  or  order  on  demand  the  said 
sum  of  three  hundred  dollars,  for  value  received,  with  interest  from  the  date  of 
the  said  note,  and  thereupon  the  plaintifi*  then  and  there  requested  the  defendant 
not  to  enforce  payment  from  the  said  G.  P.  of  the  said  sum  of  money  and 
interest,  but  to  retain  and  appropriate  to  his  own  use,  towards  and  in  satisfac- 
tion and  as  in  payment  and  discharge  of  the  same  sum  and  interest,  so  much 
of  the  said  annual  sums  in  the  said  first  count  mentioned,  as  and  when  the  same 
became  due,  as  would  be  sufiicient  to  satisfy  the  said  sum  so  due  on  the  daid 
note,  and  all  interest  due  and  thereafter  to  accrue  due  thereon  or  any  part 
thereof;  and  thereupon  it  was  then  and  there  mutually  agreed  by  and  between 
the  defendant  and  the  plaintiff,  that  so  much  and  such  of  the  said  annual  sums 
becoming  due  and  payable  according  to  the  said  promise  and  undertaking  as 
would  be  sufiicient  to  satisfy  and  discharge  the  said  sum  so  due  on  the  said 
note,  and  all  interest,  as  aforesaid,  should  from  time  to  time,  when  and  as  the 
same  became  payable  as  aforesaid,  be  retained  and  appropriated  by  the  defend- 
ant to  his  own  use,  towards  and  in  satisfaction  and  discharge  of  the  said  sum 
so  due  on  the  said  note  and  all  interest  as  aforesaid,  and  that  such  retaining  and 
appropriation  should  be  substituted  for  and  operate  as  payment  by  the  defend- 
ant to  the  plaintiff  of  so  much  and  such  of  the  said  annual  suras  as  aforesaid, 
and  also  for  and  as  payment  by  the  said  G.  P.  to  the  defendant  of  the  said  sum 
so  due  from  the  said  G.  P.,  with  all  interest  as  aforesaid,  and  that  in  the  mean 
time  and  whilst  so  much  and  such  of  the  said  annual  sums  were  becoming 
payable,  the  defendant  should  not  enforce  payment  by  the  said  G.  P.,  or  other 
the  person  or  persons  for  the  time  being  liable  on  the  said  note  of  the  said  sum 
and  interest,  or  any  part  thereof;  and  the  defendant  avers  that  he,  relying  on 
such  agieement,  did  not  whilst  the  annual  sums  in  the  introductory  part  of  this 
plea  mentioned  were  respectively  becoming  payable,  or  at  any  other  time,  enforce 
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or  receive  payment  from  the  said  G.  P.,  or  other  the  person  or  persons  for  the 
time  heing  liable  on  the  said  note,  of  the  said  sum  so  due  on  the  said  note  and 
interest,  or  any  part  thereof;  and  that  he,  the  defendant,  in  further  pursuance 
of  the  same  agreement,  as  and  when  the  several  annual  sums  and  part  of  an 
annual  sum  in  the  introductory  part  of  this  plea  mentioned  respectively  became 
due  and  payable,  retained  and  appropriated  the  same  to  his  own  use  towards 
and  in  satisfaction  and  discharge  of  the  said  sum  so  due  on  the  said  note  as  afore- 
said, with  interest  as  aforesaid,  in  lieu  of  and  as  payment  by  him  to  the  plain- 
tiflf  of  the  same  annual  sums  and  part  of  an  annual  sum  as  aforesaid,  and  in 
lieu  of  and  as  payment  by  the  said  G.  P.,  or  other  the  person  or  persons,  for 
the  time  being  liable  on  the  said  note  to  the  defendant  of  the  said  sum  so 
due  on  the  said  note  with  interest  as  aforesaid ;  and  the  said  money  and  inter- 
est secured  by  the  said  note  thereby  became  and  were  and  are  satisfied ;  and 
that  the  same  annual  sums  and  part  of  an  annual  sum  as  and  when  the  sftme 
respectively  became  payable,  according  to  the  said  promise  of  the  defendant, 
were  not  more  than  sufficient  to  satisfy  and  discharge  the  said  sum  so  due  on 
the  said  note  with  interest  as  aforesaid ;  of  all  which  premises  the  plaintiflf 
then  and  there  had  notice  ;  and  this  the  defendant  is  ready  to  verify  ;  where- 
fore he  prays  judgment  if  the  plaintiff  ought  to  maintain  his  aforesaid  action 
thereof  against  him,  &c. 


1 1.  Plea  of  an  agreement  (hat  a  Debt  due  from  the  Plaintiff  and  a  third 
person  to  the  Defendant^  should  he  set  off  agatnst  the  Debt  sought  to 
be  recovered^  the  Defendant  paying  the  difference. 

And  for  a  further  plea  as  to  the  sum  of  forty-four  dollars  parcel  of  the  seve- 
ral moneys  in  the  said  declaration  mentioned,  and  the  supposed  causes  of 
action  in  respect  thereof,  the  defendant  saith  that  the  plaintiff  ought  not  to 
maintain  his  aforesaid  action  thereof  against  him,  because  he  saith,  that  after 
the  said  sum  of  forty-four  dollars,  parcel,  &c.  became  due,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  [4*^0  ^^  [4'^0  ^°®  ^*  F*  ^^^  ^^  plaintiff  were 
indebted  to  the  defendant  in  a  large  sum  of  money,  to  wit,  thirty-three  dollars, 
upon  and  by  virtue  of  a  certain  judgment  of  the  Court  of  Common  Pleas  of 
,  county,  Ohio,  by  him  the  defendant  heretofore,  to  wit,  on  [^c]  at 
[JSfC.']  recovered  against  the  said  E.  F.  and  the  plaintiff,  whereby  it  was  con- 
sidered and  adjudged  in  and  by  the  said  Court,  that  the  defendant  should  reco- 
ver against  the  said  E.  F.  and  the  plaintiff  a  certam  debt  of  fifty-nine  dollars, 

and  also dollars  for  his  damages  which  he,  the  defendant,  had  sustained 

by  reason  of  the  detaining  of  the  said  debt,  and dollars  for  his  costs  and 

charges  by  him  about  his  suit  in  that  behalf  expended,  whereof  the  said  E.  F. 
and  the  plaintiff  were  convicted,  as  by  the  record  and  proceedings  thereof 
remaining  in  the  last  mentioned  Court  fully  appears  ;  and  the  said  respective 
sums  of  forty-four  dollars  and  thirty-three  dollars  being  due  and  in  arrear. 
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heretofore  and  before  the  commencement  of  this  suit,  to  wit,  on  [4'^0  &t  {j^c."] 
it  was  agreed  by  and  between  the  defendant  and  the  said  E.  F.  and  the  plain- 
tiff*, that  the  defendant  should  abandon  all  eiaim  upon  the  said  judgment,  and 
should  not  take  any  proceedings  thereon  against  the  said  E.  F.  and  the  plaintiff^ 
or  either  of  them,  and  that  the  defendant  shoaldpay  to  the  plain tiflf  the  sum  of 
eleven  dollars,  being  the  difference  between  the  said  sum  of  forty-four  dollars 
and  the  said  sum  of  thirty- three  dollars,  aQd  that  the  plaintiff*  should  there- 
upon abandon  all  further  claim  as  to  the  sum  of  thirty-three  dollars,  parcel  of 
the  said  sum  of  forty-four  dollars,  and  should  not  take  any  proceedings  against 
the  defendant  to  recorer  the  same,  and  that  the  said  respective  sums  of  thirty- 
three  dollars  and  thirty-three  dollars  should,  upon  such  payment  of  the  said 
sum  of  eleven  dollars  being  so  made,  be  set  off*  against  each  other,  and  all 
claims  and  causes  of  action  in  respect  of  the  said  sum  of  forty-four  dollars, 
parcel,  dbc.,  and  of  the  said  sum  of  thirty-three  dollars  so  due  on  the  said 
judgment,  and  every  part  of  such  sums,  should  cease  and  be  extinguished  and 
satisfied  ;  and  the  defeifdant  avers,  that  in  pursuance  of  the  said  agreement, 
he,  the  said  defendant,  hath  ever  since  the  making  thereof  abandoned  all  claim 
upon  the  said  judgment,  and  hath  not  taken  any  proceedings  thereon  against 
the  said  E.  F.  and  the  plaintiff*,  or  either  of  them;  and  the  defendant,  after  the 
making  of  the  said  agreement,  to  wit,  on  [^c,"]  at  [^c.^  in  pursuance  of  such 
agreement,  paid  to  the  plaintiff*,  and  the  plaintiff*  then  and  there  received  of 
and  from  the  defendant,  the  said  -sum  of  eleven  dollars,  being  the  difference 
between  the  said  sum  of  forty-four  dollars  and  the  said  sum  of  thirty-three 
dollars  so  due  upon  the  said  judgment,  upon  the  terms  aforesaid ;  and  the  said 
respective  sums  of  thirty-three  dollars  and  thirty-three  dollars  were  thereupon 
set  off*  against  each  other,  and  all  claims  and  causes  of  action  in  respect  of  the 
said  sum  of  forty-four  dollars,  parcel,  dbc.  and  of  the  said  sum  of  thirty-three 
dollars  so  due  on  the  said  judgment,  and  every  part  of  such  sums,  thereupon 
then  and  there  ceased  and  were  and  are  thereby  extinguished  and  satisfied  ; 
and  this  the  defendant  is  ready  to  verify  ;  wherefore  he  prays  judgment  if  the 
plaintiff  ought  to  maintain  his  aforesaid  action  thereof  against  him,  dbc. 


12.  Thai  the  Plaintiff^  and  third  person  had  mutual  AccountSy  and  that  it 
UHti  agreed  between  them  and  the  Defendant,  that  the  Debt  of  the  lat- 
ter should  be  accredited  to  the  Plaintiff  in  his  account  with  the  third 
party y  who  should  be  paid  by  the  Defendant. 

And  for  a  further  plea  as  to  the  sum  of  fifty  dollars,  parcel  of  the  said  first 
mentioned  sum  of  one  hundred  dollars,  the  defendant  saith,  that  the  plaintifiT 
ought  not  to  maintain  his  aforesaid  action  thereof  against  him,  because  he 
saith,  that  the  plaintiff*,  after  the  said  cause  of  action  as  to  the  said  sum  of  fifty 
dollars,  parcel,  dbc.,  had  accrued,  and  before  the  commencement  of  this,  to  wit, 
on   the  ■!   day   of  ,  a.   p.  ,  at  said  county  of  — ,  was 

indebted  to  one  T.  J.  in  divers  sums  of  money,  and  the  said  T.  J.  was  then 
9 
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and  there  indebted  to  *the  plaintiBT  in  divers  other  sums  of  money,  and  the 
plaintiff  and  T.  J.  being  so  respectively  indebted  to  each  other,  it  was  then 
and  there  mutually  agreed  by  and  between  the  plaintiff  and  the  defendant,  and 
the  said  T.  J.,  that  an  account  should  be  had  and  stated,  by  and  between  the 
said  T.  J.  and  the  plaintiff,  concerning  the  monies  in  which  they  were  so 
respectively  indebted  to  each  other,  as  aforesaid,  and  that  the  plaintiff  should 
be  accredited  in  such  account,  with  the  said  sum  of  fifty  dollars,  parcel,  d>c., 
and  that  the  plaintiff  should  be  allowed  the  amount  thereof,  in  such  account, 
as  though  the  same  were  a  debt  due  from  the  said  T.  J.  to  the  plaintiff;  and 
that  the  said  T.  J.  should  accept  the  defendant,  instead  of  the  plaintiff,  as  his 
debtor  as  to  the  sum  of  fifty  dollars,  and  that  the  plaintiff  should  have  no  fur- 
ther claim  against  the  defendant,  in  respect  thereof,  and  that,  as  to  such  sum  so 
to  be  allowed  in  such  accounts,  the  said  T.  J.  should  have  no  further  claim 
against  the  plaintiff;  and  the  defendant  further  saith,  that  in  pursuance  of  such, 
agreement,  afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on 
thd  day  and  year  last  aforesaid,  at  the  county  aforesaid,  an  account  was  had 
and  stated  by  and  between  the  said  T.  J.  and  the  plaintiff,  concerning  the  mo- 
neys in  which  they  were  so  respectively  indebted  to  each  other,  as  aforesaid, 
and  the  plaintiff  was  then  and  there  accredited  ip  such  account,  with  the  said 
sum  of  fifty  dollars,  parcel,  &>c*,  and  the  plaintiff  was  then  and  there  allowed 
by  the  said  T.- J.,  the  amount  thereof,  as  though  the  same  had  been  a  debt  due 
and  owing  from  the  said  T.  J.  to  the  plaintiff,,  and  the  said  account,  the  balance 
whereof,  against  the  plaintiff,  amounted  to  fifty  dollars,  was  then  and  there 
finally  stated  and  settled,  in  pursuance  of  the  said  agreement,  with  such  credit 
allowed  therein,  and  the  said  T.  J.  then  and  there  accepted  the  defendant  as 
his  debtor  as  to  the  said  sum  of  fifty  dollars,  parcel,  &c.,-  on  the  terms  afore- 
said, and  the  plaintiff  then  and  there  accepted  such  premises  in  full  satisfaction 
and  discharge  of  the  said  cause  of  action,  as  to  the  said  sum  of  fifty  dollars,  par- 
cel, &iC. ;  and  this  the  defendant  is  ready  to  verify ;  wherefore,  [4^c.,  as  in 
last  plea.y 


13.  Plea  that  the  Debt  has  been  extinguished  by  an  agreement  between  the 
Plaintiff  and  the  Defendant^  and  a  third  person,  who  was  the  Defend- 
ant's Debtor,  that  the  Plaintiff  should  accept  such  third  person  as  his 
Debtor,  in  lieu  and  discharge  of  Defendant,*^ 

And  for  a  further  plea,  as  to  the  said  supposed  promises  in  the  said  declara- 
tion mentioned,  so  far  as  the  same  relate  to  the  sum  of  two  hundred  and  twenty 
dollars,  parcel  of  the  several  moneys  in  the  said  declaration  mentioned,  the 
defendant  says  that  the  plaintiff  ought  not  to  maintain  his  aforesaid  action 
thereof  against  him,  because  he  says,  that  af\er  the  making  of  the  said  pro- 
mises in  the  said  declaration  mentioned,  as  to  the  said  sum  of  two  hund- 
red and  twenty  dollars,  parcel,  &c.,  to  wit,  on,  [^c.,]  at,  [^c.,]  one  F.  F.  was 
indebted  to  him,  the  defendant,  in  the  sum  of  two  hundred  and  twenty  dol- 

(a)  See  the  caMf ,  Chitt.  Jufi»  ConU.  2d  ed.  482, 483, 685,  502. 


PLEAS.  REFLICATIONS,  &c.,  IN  ASSUMPSIT.  678 

Accord  and  Satisfaction,  &c. 


lars,  for  the  price  and  value  of  goods  before  then  and  there  sold  and  deliv- 
ered by  the  defendant  to  the  said  F.  F.,  at  his  request ;  and  it  was  thereupon 
then  and  there  agreed,  by  and  between  the  plaintiff  and  the  defendant,  and 
the  said  F.  F.,  that  the  defendant  should  relinquish  and  abandon  his  said 
claim  against  the  said  F.  F.,  for  the  said  sum  of  two  hundred  and  twenty 
dollars,  due  to  him,  the  defendant,  and  that  he,  the  said  F.  F.,  should  and 
would  pay,  and  he  then  and  there  promised  the  plaintiff  to  pay  the  said  last 
mentioned  sum  of  money  to  him,  the  plaintiff,  instead  of  the  defendant,  and  that 
the  plaintiff  should  and  would  accept  and  take  the  said  F.  F.,  as  the  debtor  of 
him,  the  plaintiff,  fo£  the  said  last  mentioned  sum  of  money,  in  lieu  of  the 
defendant,  in  respect  of  the  said  sum  of  two  hundred  and  twenty  dollars,  par- 
cel, dbc. ;  and  should  have  no  further  claim  against  the  defendant  in  respect  of 
the  said  sum  of  two  hundred  and  twenty  dollars,  parcel,  &c.,  and  the  defend- 
ant further  says,  that  in  pursuance  of  the  said  agreement,  so  made  as  aforesaid, 
he^  the  defendant,  did  tbJbn  and  there  relinquish  and  abandon,  and  hath  thence 
hitherto  relinquished  and  abandoned  his  said  claim  against  the  said  F.  F.,  for 
the  si^d  sum  of  two  hundred  and  twenty  dollars,  so  due  to  him,  the  defendant, 
and  the  plaintiff  then  and  there  accepted  the  said  F.  F.  as  his  debtor,  on  the 
terms  aforesaid ;  and  this  he,  the  defendant,  is  ready  to  verify  ;  wherefore  he 
prayB  judgment  if  the  plaintiff  ought  to  maintain  his  aforesaid  action  thereof 
against  him,  &c. 


14.  Plea  that  Plaintiff  and  the  Defendant's  other  Creditors  agreed  to  take 
a  Composition  on  Defendant's  Debts^  in  full  discharge  of  their 
Claims^  4'C-* 
And  the  defendant,  by  »  his  attorney,  as  to  the  sum  of  fifty  dollars,  parcel 
of  the  moneys  in  the  said  [first  count  of  the  said]  declaration  mentioned^.says 
that  the  plaintiff  ought  not  to  maintain  his  aforesaid  action  thereof  against 
him,  because  he  says  that  after  the  making  of  the  said  promises  in  the  said 
decJaraiion  mentioned,  as  to  the  said  sum  of  fifty  dollars,  parcel,  &c.,  and 
before  the  commencement  of  this  suit,  to  ^it,  on,  [^c.,]  at,  [{^c.,]  the  said 
defendant  was  indebted  to  the  said  plaintiff  in  the  said  sum  of  fifty  dollars, 
parcel,  &c.,  and  to  divers  other  persons,  respectively,  in  divers  large  sums  of 
money,  and  was  in  bad  and  embarrassed  circumstances,  and  unable  to  pay  or  sat- 
isfy the  plaintiff  and  the  said  other  creditors  of  the  defendant,  respectively,  their 
debts  in  full,  whereof  the  plaintiff  and  the  said  other  creditors,  then  and  there 
had  notice;  and  thereupon  the  defendant  then  and  there  offered  and  agreed 
to  and  with  the  plaintiff  and  his,  the  defendant's  other  creditors,  to  pay,  and  the 
said  plaintiff  and  the  said  other  creditors  of  the  defendant,  mutually  agreed 
with  each  other,  and  with  the  defendant,  to  accept  of  him  a  certain  composi- 
tion, to  wit,  at  the  rate  of  fifty  cents  on  the  dollar,  as  a  composition  for,  upon, 

(a)  An  afrecment  with  other  creditors  of  a  on  the  part  of  one  creditor  to  attempt  to  enforce 

debtor  to  accept  a  composition,  bars  the  claim  payment  of  the  remainder  of  the  demand,  in  vio* 

to  the  residue  of  the  debt,  if  the  debtor  perform  lation  of  the  general  and  tacit  understanding, 
hiA  part  of  the  contract ;  because  it  is  a  fraud- 
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and  in  full  discharge  and  satisfaction  of  their  said  respective  debts  in  full;** 
and  the  defendant  further  saith  that^  the  said  composition  or  sum  of  fifty  cents 
upon  the  dollar  on  the  said  sum  of  fifty  dollars,  amounts  to  the  sum  of  twenty- 
five  dollars,  parcel  thereof,  and  that  he,  the  said  defendant,  before  the  com- 
mencement of  this  suit,  to  wit,  on^  [^c.,]  aforesaid,  at,  [4rc.j']  paid  to  the 
plaintiff,  and  the  plaintifif  then  and  there  accepted  and  received  of  and  from 
the  defendant  the  said  sum  of  twenty-five  dollars,  as  and  for  such  composition 
upon  the  said  sum  or  debt  of  fifty  dollars,  parcel,  &c,,  in  pursuance  of 
the  said  agreement:  and  this  the  defendant  is  ready  to  verify;  wherefore, 
[jfyc.    Add  plea  to  the  rest  of  the  declaration,'^ 


15.  Plea  that  the  Plaintiff  and  other  Creditors  of  the  Drfendant  agreed  to 
take  a  Composition  on  their  Debts f  payable  by  InstatmerUs  ; --^  that 
Plaintiff^  discharged  Defendant  from  tendering  the  Composition  at 
the  stipulated  Times  —  and  Tender  thereof  before  Action,   • 

And  as  to  the  said  sum  of  two  hundred  dollars,  [the  full  debt^  parcel,  {]^e.,3 
the  defendant  says,  [^c,  proceed  as  in  last  form,  to  the  asterisk^  and  then 
proceed/]  such  composition  of  fifty  cents  on  the  dollar,  to  be  paid  by  the 
defendant  to  the  plaintiff  and  the  said  other  creditors  of  the  defendant, 
respectively,  as  follows,  to  wit,  half  thereof  down,  and  the  remainder,  divers, 
to  wit,  six  months  then  following,  and  the  plaintiff  and  the  said  other  credi- 
tors of  the  defendant,  then  and  there  mutually  agreed  with  the  defendant,  and 
with  each  other,  not  to  proceed  against  the  defendant  for  the  recovery  of  the 
residue  of  the  said  respective  debts  and  demands,"^  unless  de&ult  should  be 
made  in  payment  of  such  composition  ;  and  the  defendant  further  saith  that 

the  composition  or  sum  of  fifty  cents  on  the  dollar  on  the  said  sum  of  ^ 

dollars,  amounts  to  a  lai^e  sum,  to  wit,  the  sum  of  — ^^  dollars,  and  that  he, 
the  defendant,  at  the  time  of  making  the  said  agreement  in  this  plea  ntien- 

(a)  The  said  composition  of  fifty  cents  upon  (b)   If  the  composition  were  to  be  paid  by 

the  dollar,  to  be  secured  to  each  of  the  said  notes,  stale:  *' He,  the  defendant,  within  a  rea- 

ereditors,  including  the  plaintiff,  by  promissory  sonable  time  after  Uie  making  of  tbn  said  agree- 

notes  of  the  defendant  for  fifty  cents  on  the  dol-  ment,  and  before  the  commencement  of  tliis  suit, 

lar  upon  the  said  respective  debts,  each  p^ya-  to  wit,  on,  i^c.,]  at,  i^c.,"]  duly  made  and  de- 

ble  respectively  to  the  plaintiff  and  the  said  oth-  livered  to  the  plaintiff,  and  die  plaintiff  then  and 

er  creditors  of  the  defendant,  respectively,  or  thercf  took  and  received  of  and  from  the  defend- 

order,  at  ibnr  and  eight  months  from  the ant,  for  and  on  account  and  in  payment  ol  such 

day  ot ,  ▲.  D. ;  and  the  said  plaintiff  composition  of  fifty  cents  upon  the  dollar  on  the 

and  the  other  creditors  of  the  defendant,  then    said  debt  or  sum  of dollars,  parcel,  ke,f 

and  there  agreed  together,  and  with  the  defend-  divers,  to  wit,  two  promissory  notes  fer  the  pay- 
ant,  upon  the  receipt  of  the  said  notes,  to  exf.'  ment,  respectively,  by  the  defendant  to  the  plain- 
euUu  reUat  to  the  defendant,  ef  the  remainder  of  tiff,  or  order,  of  ^^^  on  snch  sum  of  fifty  dol- 
their  debts,  respectively,  [a«  the  cote  may  he,}  lars,  parcel,  kc.,  at  the  respective  times  so 
and  in  the  mean  time  not  to  proceed  against  the  agreed  upon  as  aforesaid.*' 
defendant  for  the  recovery  of  the  residue  of 
their  respective  demands. 
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tioned,  was,  and  always  from  thence  hitherto  hath  been  and  still  is,  ready  and 
willing  to  pay  the  plaintiff  the  said  composition  on  the  said  sum  of  ■  d<>l- 
lars,  parcel,  &c. ;  but  to  receive  the  same,  or  any  part{thereof,  of  the  defend- 
ant, he,  the  plaintiff,  hath  always  wholly  refused,  and  the  plaintiff  then  and 
there  discharged  the  defendant  from  tendering  or  paying  to  him,  the  plaintiff, 
the  said '  composition  at  the  times  for  payment  thereof;  and  the  defendant 
farther  saith  that  afler  the  making  of  the  said  agreement,  and  before  the  com* 
mencement  of  this  suit,  to  wit,  on,  {j^c.,"]  at,  [^c.,]  he,  the  defendant,  was 
ready  and  willing,  and  tendered  and  offered  to  pay  to  the  plaintiff  the  said  sum 
of  —  dollars,  parcel,  &c.,  to  receive  which  of  the  defendant,  the  plaintiff 
then  and  there  wholly  refused ;  and  the  defendant  now  brings  here  into  court 

the  said  sum  of ^dollars,  parcel,  dbc,  ready  to  be  paid  to  the  plaintiff,  if 

he  will  accept  the  same :  and  this  the  defendant  is  ready  to  verify ;  where- 
fore, [^c.3 


16.    Bqilicatian — Denial  of  the  Agreement.* 

The  plaintiff  as  to  the  said  plea  as  to  the  said  sum  of  fifty  dollars,  parcel, 
&c.,  saith  that  he  ought  not  to  be  barred  from  maintaining  his  aforesaid  action 
thereof  against  the  defendant,  because  he  saith  that  it  was  not  agreed  by  th^ 
defendant  and  plahitiff,  and  the  said  other  creditors  of  the  defendant,  that, 
[<^c*9  itaiing  the  alleged  agreement,']  in  manner  and  form  as  the  defendant 
hath-  in  his  said  plea  alleged ;  and  this  the  plaintiff  prays  may  be  inquired  of 
by  the  country,  dbc. 


17.    Plea  that  the  Defendant  accepted  a  Bill  of  Exchange^  not  yet  due*  on 

account  of  the  Debt,^ 

The  defendant,  by  — — *,  his  attorney,  as  to  the  sum  of  -*^  dollars,  parcel 

(a)  This  puts  the  defendant  on  proof  of  tlie  the  cases,  Kearalake  «.  Morgan,  5  T.  R.  613; 
agreeinenl  aUeg«dy  and  that  the  pbintiff  concur-  Kendrick  v, Lomax,  S  C.  &  J,  406;  Stedman  «. 
rad  therein,  li  the  plaintiff  admit  the  agree-  Gooch,  1  Esp.  R.  8;  Chit.  jan.  Contr.  2d  ed. 
meat  aa  aet  out,  hot  contend  that  defendant  hae  608  to  600.  But  the  right  to  aue  for  the  original 
been  guilty  of  fraud,  or  haa  violated  hie  part  of  debt,  rerivei  in  such  case  if  the  bill  be  dishon- 
it,  no  that  he,  the  phiintiff,  ie  discharged  from  ored;  id.  Where  the  bill  of  a  third  person,  or 
its  operation,  the  replication  may  state  the  mat-  ol  one  of  several  debtors,  is  agreed  fo  be  and 
ter  specially;  see  a  form  denying  the  agreement  is  taken  absolutely  '*  in  aaturfaOion  of  the  debt 
as  alleged,  Reay  v.  RichaMson,  3  C.  M.  &  R.  and  damages,"  see  Thompson  «.  Perciral,  6  B. 
425.  &  Ad.  926;  8  N.  8t  M.  167,  S.  G. ;  Kirwan  v. 

(b)  8m  mat,  |>.672.  It  is  a  good  plea  to  an  Kirwan,  2  0.  &  M.  617;)  the  plea  should  be 
action  for  a  debt,  that  the  defendant  has  accepted  framed  accordingly,  stating  the  taking  m  tatU' 
or  indorsed  to  the  plaintiff  '*  for  and  on  account  faction,  and  not  merely  *<  for  and  on  account;" 
theiSof,*' «  bill  or  other  negotiable  security,  gee  form  of  plea  of  accord  and  salisfeotion,  ante, 
without  shewing  that  the  bill  was  taken  **  in  sat-  664. 

iafaciion  of  the  claim  and  damages,"  Itc. ;  see 
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of  the  moneys  in  the  declaration  mentioned,*  says  that  the  plaintiff  ought  Qot 
to  maintaih  his  aforesaid  action  thereof  against  him,  hecause  he  saith  that  after 
the  making  of  the  ^aid  promises  as  to  the  said  sum  of  — ^^  dollars,  and  before 
the  commencement  of  this  suit,  to  wit,  on,  \j^c.,  date  of  bill,']*  at,  [4^c.,]  the 

plaintiflT,  for  and  on  account  of  the  said  sum  of dollars,  .parcel,  &c.,  and 

the   said  promises   in  respect   thereof,    made  and  drew   his  certain  bill  of 
exchange  in  writing,  hearing  date,  [4^c.,l  and  thereby  required  the  defend-  * 
ant,  [two  months]  after  the  date  thereof,  which  period  had  not  elapsed  at  the 
time  of  the  commencement  of  this  suit,"*  [or,  hath  not  yet  elapsed,  if  the  fact  be 

«oJ  to  pay  to  the  plaintiff,  or  order,  a  certain  sum,   to  wit,  the  sum  of 

doUars,""  for  and  on  account  of  the  said  sum  of  —  dollars,  parcel,  &c.,  and 
the  said  promises  in  respect  thereof,  then  and  there  accepted  the  said  bill  so 
drawn  as  aforesaid,  and  then  and  there  delivered  the  same  to  the  plaintiff,  and 
the  plaintiff  then  and  there  took  and  received  the  same**  for  and  on  account  of 

the  said  sum  of dollars,  parcel,  &c.,  and  the  said  promises  in  respect 

thereof;  and  this  the  defendant  is  ready  to  verify,  [^c,  prayer  of  judgment ; 
ante,  673,  form  13.] 


18.     Replication— Denial  that  the  Plaintiff  took  the  Bill.* 

The  plaintiff,  as  to  the  said  plea  as  to  the  said  sum  of dollars,,  parcel, 

&c.,  saith  that  he  ought  not  to  be  barred  from  maintaining  his  aforesaid  action 
thereof  against  the  defendant,  because  he  saith  that  he  did  not  accept  [take] 

or  receive  the  said  bill  of  exchange  for  or  on  account  of  the  said  sum  of 

dollars,  parcel,  &c.,  as  in  the  last  mentioned  plea  alleged;  and  this  the  plain- 
tiff prays  may  be  inquired  of  by  the  country,  and  the  defendant  doth  the 
like,  &c. 

(a)  It  ifl  a  rule  that  a  bill  for  a  smaller  turn        (c)  See  mpra,  note  (a,)  p.  675. 

cannot  be  pleaded  as  taken  on  account  of  a  lar-  -  (d)  It  mast  be  dUtinciIy  alleged  that  the  bill 

ger.    The  plea  must  therefore  be  confined  as  was  given  by  defendant  and  received  by  plaintiff 

above  to  so  much  of  the  moneys  or  debt  sued  for,  on  account*  &c. ;  Simon  v.  Lloyd,  3  Dowl.  P. 

as  the  bill  will  cover,  and  no  more,  otherwise  C.  818. 

the  plea  will  be  substantially  bad;  Thomas  v  (e)  The  above  replication  puts  the  defendant 

Heathorn,  2  B.  &  C.  477;  3  D.  &  R.  647,  S.  on   proof  that  the  bill  was  applicable  to  and 

C. ;  Chit.  jun.  Bill,  1197,  S.  C.  taken  for  ilie  debt  sued  for.     It  is  not  proper, 

(b)  It  seems  to  be  necessary  to  show  this,  at  where  the  defendant  can  prove  that  such  was  the 
least  where  the  defendant  as  acceptor  was  the  case,  and  the  phantiff  relies  on  a.  subaequent 
primary  debtor.  dishonor  of  the  bill ;  see  Form  3.    New  a$ngn. 

In  Kearelake  v,  Morgan,  6  T.  R.  513,  the    if  such  a  bill  was  once  received  for  a  fiurmer 
plea  showed  that  the  note  was  due  before  action ;     similar  debt, 
but  there  the  note  was  made  by  a  third  person 
and  indorsed  by  defendant. 
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19.    Replication^  (to  a  Plea  that  the  Defendant  accepted  a  Bill  on  account^) 

that  the  BUI  was  dishonored  when  due. 

And  the  plaintiff,  as  to  the  said  plea  as  to  the  said  sura  of  ■  dollars,  par- 
cel, &c.,  saith  that  he,  the  plaintiff,  ought  not  to  be  barred  from  maintaining  his 
aforesaid  action  thereof  against  the  defendant,  because  he  says  that  the  said 
bill  of  exchange  in  the  said  last  mentioned  plea  mentioned,  became  and  was  due 
and  payable  according  to  the  tenor  and  effect  thereof,  before  the  commence- 
ment of  this  suit,  to  wit,  on,  [4^c.,]  but  that  the  defendant  did  not,  nor  would 
when  tbe  same  became  so  due  and  payable  as  aforesaid,  or  at  any  other  time, 
pay  the  amount  of  the  said  bill  or  any  part  thereof;  and  the  plaintiff,  before 
and  at  the  time  of  the  commencement  of  this  suit,  held  and  now  holds  the  said 
bill  unpaid  and  unsatisfied,  although  the  defendant  hath  often  been  requested* 
to  pay  the  same :  and  this  the  plaintiff  is  ready  to  verify  ;  wherefore,  [^c, 
prayer  of  judgment  ^  ante,  642,  form  5.] 


20.  Flea  that  the  Defendant  accepted  a  Bill  not  due,  in  payment  of  the 
Debt,  and  for  Plaintiff*8  Accommodation,  and  delivered  it  to  the 
Plaintiff  without  a  Drawer'' s  name  attached  thereto*^ 

The  defendant,  by ,  his  attorney,  as  to  the  sum  of  forty  dollars,  parcel 

of  the  moneys  in  the  said  declaration  mentioned,  says  that  the  plaintiff  ought 
not  to  maintain  his  aforesaid  action  against  him,  because  he  says  that  i^er 
the  making  of  the  said  promises  in  the  said  declaration  mentioned,  at  to  the 
sum  oi  forty-doUars,  parcel,  &c.,  and  before  the  ccHnmencement  of  this  suit,  to 
wit,  on,  Q^c.,]  at,  [^4^c.,]*  the  defendant,  at  the  plaintiff's  request,  made  and 
drew  a  certain  instrument  purporting  to  be  a  bill  of  exchange,  dated  the  day 
and  year  last  aforesaid,  without  a  drawer's  name  thereto,  and  whereby  the 
defendant  was  requested  to  pay  to  such  person,  or  his  order,  who  should  place 
his  name  thereto  as  the  drawer  thereof,  fifty  dollars,  two  months  after  the  date 
thereof,  as  for  value  received  in  goods  and  cash ;  and  the  plaintiff  then  and 
there  requested  the  defendant  to  accept  the  same  towards  payment  and  satis- 
faction of  the  said  sum  of  forty  dollars,  parcel,  &c.,  and  for  the  plaintiff's 
benefit  and  accommodation  as  to  the  rest  of  the  said  sum  of  fifty  dollars,  to  be 
payable  thereby,  and  the  defendant  then  and  there  accordingly  accepted  the 

(a)  The  defendaot,  being  the  acceptor,  was  (b)  ThU  was  the  form  of  plea  in  Simon  «. 

not  entitled  to  pretfentment  or  demand  of  pay-  Lloyd,  3  Dowl.  P.  C.  813.    Tbe  plaintiff  re- 

mem.     If  tlie  defendant    were  the  drawer  or  pUed  that  the  bill  remained  in  his  hands  none- 

mdorver  of  the  biU,  it  should  be  averred  that  it  gociated  and  unpaid,  and  without  any  drawer's 

was  presented  Inr  payment  when  doe,  and  th&t  name  pot  to  if:  Held,  that  the  replication  w  ib 

defendant  had  due  notice  of  dishonor,  see  forms,  no  answer  to  the  plea,  and  that  the  plea  was 

eacr,  242.  good  3  at  least  as  it  was  not  demurred  to.     Stm." 

hl9y  it  was  not  open  even  to  a  demurrer. 


V 

t. 
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Accord  and  Satisfaftioay  &c. 


said  bill  or  instrument,  and  delivered  the  same  to  the  plaintiff,  on  the  terms 
aforesaid,  and  thereby  became  and  was  liable  to  pay  to  the  plaintiff,  or  such 
person  who  should  place  his  name  thereto  as  the  drawer  thereof,  or  his  order, 
the  said  sum  of  fifty  dollars,  two  months  after  the  date  thereof,  that  is  to  say, 
towards  payment  of  the  said  sum  of  forty  dollars,  pcurcel,  <&c.,  and  for  the 
plaintiff's  benefit  and  accommodation,  as  to  the  rest  of  the  ^d  sum  of  fifty 
dollars,  [and  the  plaintiff  then  and  there  accepted  and  received  the  said  bill 
or  instrument,  in  and  towards  payment  and  satisfaction  of  the  said  sum  of  forty 
dollars,  parcel,  &c.,']  and  by  reason  thereof,  and  according  to  the  law  and  cus- 
tom of  merchants,  he,  the  defendant,  then  and  there  became,  and  was  and  still 
is  liable,  to  pay  to  such  person  who  has  placed,  or  shall  place  his  name  to  the 
said  instrument  or  bill  of  exchange  as  the  drawer  thereof,  or  his  order,  the 
said  sum  of  money  in  the  said  instrument  or  bill  of  exchange  specified,  accor- 
ding to  the  tenor  and  efiect  thereof,  and  of  hia,  the  defendant's  acceptance 
thereof;  [and  the  defendant  avers  that  the  time  for  the  payment  of  the  mo- 
ney in  the  said  bill  or  instrument  specified,  had  not,  at  the  time  of  the  com- 
mencement of  this  suit,  elapsed,  nor  had  the  said  bill  or  instrument  then  become 
due  or  payable ;'  and  this  the  defendant  is  ready  to  verify ;  wherefore,  [4^e., 
conclude  ae  antCj  673,  form  IS, 


2L     That  the  Defendant  indorsed  a  Bill  to  the  Plaintiff'  on  account  of  the 

Debt. 

Jie  in  tlie  last  form  to  the  asterisk:']  The  defendant,  for  and  on  account 
of  the  said  sum  of —~  dollars,  parcel,  &c.,  and  the  said  promises  in  respect 
thereof,  indorsed  and  delivered  to  the  plaintiff  a  certain  bill  of  exchange,  in 
writing,  bearing  date,  [4^c.,3  heretofore,  to  wit,  on  the  day  and  year  last  afore- 
said, at  the  county  aforesaid,  drawn  by  the  defendanf"  on,  and  accepted  by  one 
£.  F.,  and  whereby  the  defendant  requested  th^  said  E.  F.  to  pay  to  him,  the 
defendant,  or  order,  [two  months]  after  the  date  thereof,  [add,  if  the  fact  be 
sOt  *^  which  period  had  not  elasped  when  this  action  commenced,"]  the  sum  of 

dollars,  for  value  received,  and  the  plaintiff  then  and  there  took  and 

received  [^c,  proceed  and  conclude  as  in  form  17,  ante  676. 


22.     That  Dtfendant  indorsed  to  the  Plaintiff  on  account,  a  Bill  upon  a  third 
Person^  and  was  discharged  by  laches,  ^c,  in  respect  thereof 

The  defendant,  by  ■         his  attorney,  as  to  the  sum  of dollars,  parcel  of 

(a)  These  wordg  between  the  bracketB  were    aver  that  (act,  and  state  his  endorsement  to  the 
added  on  an  amendment,  the  Court  considering    defendant. 

the  plea  bad  without  them  \  Simon  v.  Lloyd,  3        (c)  It  would  probably  be  sufficient  in  this  pha 
Dowl.  P.  C.  813.  to  show  merely  that  the  plaintiff  took  another 

(b)  Or,  if  a  third  person  were  the  drawer,    bill  on  account,  upon  the  principle  of  Form  17. 


PLEAS.  REPUCATIONS.  &c.,  IN  ASSUMPSIT.  679 


Administrator— General  Issue — not  Adminittrator. 


the  moneys  in  the  said  declaration  mentioned,  saiththat,  {j^c.^  proceed  as  in  the 
last  form  to  the  end^  ahowing  that  plaintif  took  the  bUl  on  account,  and  then  pro* 
ceed:']  and  the  defendant  avers  that  the  said  bill  so  taken  by  the  plaintiff,  as  jn 
this  plea  mentioned,  was  not  presented  for  payment  thereof,  on  the  day  when 
the  same  became  due  and  payable,  according  to  the  tenor  and  effect  thereof, 
[or^  "  that  the  defendant  had  not  due  notice  of  the  non-payment  of  the  said  bill, 
when  the  same  became  due  and  payable  according  to  the  tenor  and  effect 
thereof,"  according  to  the  fact;^  and  this  the  defendant  is  ready  to  verify ; 
wherefore,  {jfrc,  ^  iefore. 


Sec.  III.    ABMiMisnuTOR. 
23.    Plea  of  the  General  hsue  by  an  Jtdministraior  or  Executor, 


C.  D.,  executor,  [or,  "  administrator,'*^ 

ads.  <&c.,  of  J.  K.,  deceased.         J. Com.  Pleas. 

A.  B. 


1 


And  the  said  C.  D.,  executor  [or,  administrator,]  as  aforesaid,  defendant 
in  this  suit  by  G.  H.,  his  attorney,  comes  and  defends  the  wrong  and  injury, 
when,  dbc.,  and  says  that  the  said  J.  K.,  deceased,  in  his  life  time,  did  not 
undertake,  or  promise  [if  there  he  promisee  by  the  executor,  Sfc,  laid  in  the 
declaration,  add,--^*  nor  did  the  said  defendant  undertake  or  promise  "]  in 
manner  and  form  as  the  said  plaintiff  hath  above  thereof  complained  against 
him.  And  of  this  he  puts  himself  upon  the  country.  [And  the  said  plaintiff 
doth  the  like,  dbc] 

G.  H.,  Defendant's  Attorney. 


24.    Plea  that  Defendant  is  not  Mministrator} 


C.  D.y  sued  as  administrator,  &c. 

ats. 
A.  B. 


} 


[Commence  as  ante.  No.  4,  to  the  *,  then  as  follows:"]  says  that  he  is  not 

mnie.  675.  The  plaintiff  would  then  be  boond,  in  seating  it,  or  giving  notice  of  dishonor,  it  may 

his  replication,  to  deny  that  he  took  the  bill  for  be  better  at  once  to  plead  socb  matter  also,  upon 

and  on  account  of  the  bill  mentioned  in  the  first  the  principle  of  the  abore  form.    Some  prolix- 

eonnt  as  alleged  j  or  to  show  that  the  renewed  ity  and  delay  may  thus  be  aroided. 

bill  was  presented  for  payment  when  due,  but  (a)  Or,  "tliat  the  said  bill,  &c..  was  duly 

was  dishonored,  of  which  the  defendant  had  due  paid  by  the  said  E.  F.  when  due;"  or  if  paid 

■ociee,  so  that  the  plaintiff  was  restored  to  his  afterwards,  so  state. 

Ibrswr  rights.    Where,  bowoTer,  the  defendant  (b)  See  Com.  Dig.  Adminis'r,  B.  1.  Pleader, 

has  a  clear  defenoe  by  reason  of  the  renewed  2  D..18;  2  Saund,  47,  note;  Picard  «.    Brown, 

bifl  haying  been  satisfied  before  action,  or  the  6  T.  R.  55Qi  1  Wms.  on  Executors,  181;  1 

plaintiff  haying  indorsed  it  away,  and  not  then  Saund.  275,  note  8. 
baing  tha  holder,  or  on  aooooBt  of  lachet  in  pre- 
10 
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Plea  that  came  of  ActioD  wu  Arbitraled. 


nor  ever  was  administrator  of  the  goods,  chattels,  or  credits,  which  were  of 
the  said  E.  F.,  deceased,  in  manner  and  form  as  the  plaintiff  hath,  in  his  said 
declaration,  alleged ;  and  of  this  the  defendant  puts  himself  upon  the  coun- 
try, dbc.     [Ai  some  forms  this  plea  conduden  with  a  verificaiion.^ 


25.    Plea  that  Drfendant  was  duly  appointed   Administrator^  and  gave 
due  Notiee,  and  Plaintijff^  did  not,  within  four  years,  eommenee  his 


C.  D.,  administrator  of  E.  F. 

ats.  V Com.  Pleas. 

A.  B. 


} 


[Commencement  as  at  ante^p.  664,  No.  4, and  then  asfoHUnosi]  says  that  more 
than  four  years  next  before  the  commencement  of  this  suit,  to  wit,  on,  [fyc,^ 
at,  [4^c.,]  he,  the  said  C.  D.,  was  duly  appointed  administrator  of  the  goods 
and  estate  of  the  said  E.  F.,  deceased,  and  then  and  there  accepted  that  trust, 
and  gave  bond,  according  to  the  statute  in  such  case  made  and  provided,  of 
that  date,  for  the  discharge  of  his  said  trust ;  and  afterwards,  and  within  three 
months  after  giving  said  bond,  and  the  acceptance  of  said  trust,  as  aforesaid, 

to  wit,  between  the day  of and  the day  of  [^c.J  at,   [JScc.^ 

where  the  said  E.  F.,  deceased,  last  dwelt,  he,  the  said  C.  D.,  caused  notice  of 
his  said  appointment  to  be  published  for  three  consecutive  weeks,  in  the  [name 

thepaper^  a  newspaper  of  general  circulation  in  said  county  of ,  where 

the  said  E.  F.  last  dwelt,  as  aforesaid  ;  and  the  defendant  further  avers  that 
the  said  several  causes  of  action  in  said  declaration  mentioned,  accrued  to  the 
said  plaintiff  more  than  one  year  before  the  commencement  of  this  suit,  [and 
within  the  period  of  four  years  next  before  the  commencement  of  this 
suit®]  to  wit,  on  [SfcJ]  and  at  said  county ;  and  this  the  defendant  is  ready  to 
verify,  &c. ;  wherefore  [&c.,  prayer  of  judgmenty  as  ante  p.  G64yform  4. 


Sec.    IV.      ARBirRAMENT   AND   AWARD. 

26.    Flea  of  Arbitrament  and  Award,  (without  performance,)  to  a  declara- 
tion upon  a  Contract  to  recover  general  Damages,^ 

[7\tle  and  commencement  as  ante  p.  664,  No.  4,  to  the  *,  then  as  follows:'} 
saith,  that  after  the  making  of  the  promises  and  undertakings  in  the  said  dec- 

(a)  Sae  4S  toI.  Stat.  SS  $  Swan's  Stat.  357,  tain  MHn  to  be  paidm  momy,  unleas  paymaat  or 
888*  a  tender  of  that  sum  be  alleged  i  but  in  an  aotioH 

(b)  See  in  general  Com.  Dig.  *-Aeeord,''  to  feooTer^MMrfflclMM^tf  on  a  special  contract, 
(A.  1;)  Bac.  Ab.  **  Arbitrament."  arbitrament  and  award,  witbont  performance. 

It  is  DO  plea  to   an  action  to   reeoTer    a    may  be  pleaded  to  a  count  on  tlie  original  con- 
debt  that  the  parties  referred  the  claim  to  arbi-    tract, 
tration,  and  that  the  arbitrator  awarded  a  cer*       (e)  The  matter  in  brackets  seeme 
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Jaiation  mentioned,  and  before  the  commencement  of  this  suit,  to  wit,  on, 
[j^ci]  at,  [4^c.,]  certain  diflferences  having  arisen,  and  being  depending  respect- 
ing the  same  between  the  plaintiflf  and  the  defendant,  they  mutually  submitted 
themselves  to  refer,  and  did  then  and  there  refer  the  said  matters  in  differ- 
ence to  the  award,  order  and  arbitrament  of  W.  H.  and  T.  F.,  and  in  case 
they  should  not  agree,  then  to  the  umpirage  of  T.  P.,  and  agreed  that  the 
decision  of  the  said  arbitrators  or  umpire  should  be  final,  so  as  the  said  award 
or  umpirage  should  be  made  in  writing,  ready  to  be  deUvered  to  the  said  par- 
ties, or  such  of  them  as  should  desire  the  same,  on  or  before  the day  of 

then  next ;  and  the  defendant  further  saith,  that  afterwards,  to  wit,  pn 

the  day  and  year  last  aforesaid,  at  the  county  aforesaid,  in  consideration  that 
the  defendant  had  then  and  there  promised  the  plaintiff  to  perform  and  fulfil 
the  said  award  or  umpirage  in  all  things  to  be  contained  therein,  on  the  part  of 
the  defendant  to  be  performed  and  fulfilled,  he,  the  said  plaintiff,  then  and 
there  promised  the  defendant  to  perform  and  fulfil  the  said  award  or  umpirage 
in  all  things  to  be  contained  therein,  on  his,  the  said  plaintiff's  part,  to  be 
performed  and  fulfilled ;  and  the  defendant  further  saith,  that  the  said  W.  H. 
and  T.  F.,  not  having  agreed  upon  the  matters  so  referred  to  them,  the  said 
T.  P.  thereupon  in  due  time,  to  wit,  on  the  ■  day  of  ,  in  the  year 
aforesaid,  took  npcm  himself  the  burthen  of  said  arbitration  and  umpirage,  and 
having  duly  examined  and  considered  the  said  subject-matter  in  difference 
between  the  plaintiff  and  defendant,  he,  the  said  T.  P.,  did  then  and  there 
make  and  publish  his  award  and  umpirage,  in  writing,  under  his  hand,  of  and 
concerning  the  premises,  ready  to  be  delivered  to  the  said  parties,  and  did 
thereby  then  and  there  award  and  declare  of  and  concerning  the  said  matten 
in  difference  so  referred,  that  the  defendant  should  pay  the  plaintiff  the  sum 
of doilafs,  on  the day  of then  next,  as  by  the  said  award,  refer- 
ence being  thereto  had,  will  more  fully  appear ;  and  this  the  defendant  is  ready 
to  verify,  &c. ;  wherefore,  [Jrc,'] 


27.     XqDlication  thereto. 

[^7^  replieaiion  may  be^  if  the  reference  to  arbitratUm  be  (f mtecf ,  ^  that 
the  plaint^  and  defendant  did  not  submit  themselves  to,  or  agree  to  refer,  or 
refer  the  said  matters  in  diflerence  to  the  award,  order  or  arbitrament  of  the 
said  W.  H.  and  T.  F.,  or  in  case  they  should  not  agree,  then  to  the  umpirage 
of  the  said  T.  P.,  in  manner  and  form  as  the  defendant  hath,  in  his  plea, 
alleged ;  and  of  this  the  defendant  puts  himself  npon  the  country,  dbc. ;"  or  if 
the  award  be  denied^  ^'  that  the  said  — ^  did  not  make  the  said  supposed 
award,*'  4^e.,  eeepoet,  Pleae^  in  Debt;  or  the  plaintiff  may  reply  a  revoea* 
Hon  of  the  ttifrmt^sion,  or  new  assign  that  the  matters  in  dispute  mentioned 
in  the  dedaration  are  other  than  and  different  from  the  matters  rtferred."] 

(^)  Aa  to  die  BVeriiiMiU  showing  tbt  mlimiwion  tnd  awmrd,  Me  «««•,  vol.  1»  386,  SM. 
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SbC.   V.      BANSftUFTCT.  ♦ 

28.    Plea  of  Discharge  under  Bankrupt  dct* 

And  for  a  further  plea  in  this  behalf,  the  said  defendant,  by  leave  of  tbe 
court  here  for  that  purpose  first  had  and  obtained,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  says  that  the  said  plaintiffi  ought  not 
to  have  or  maintain  their  aforesaid  action  against  him,  because  he  says  that 
after  the  making  of  the  said  several  supposed  promises  and  undertakings  and 
accruing  of  the  said  several  causes  of  action  in  the  said  plaintiff 's  declaration 
mentioned,  if  any  such  were  made  or  accrued,  and  before  the  commencement 
of  this  suit,  to  wit,  on  the  ([eighteenth  day  of  February,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-two,[]  he,  the  said  defendant,  was 

a  resident  of  the  county  of ,  and  State  of  [Ohio,]  in  the  district  of  [Ohio,] 

and  within  the  jurisdiction  of  the  District  Court  of  the  United  States  for  the 
said  district  of  [Ohio,]  and  there  owed  debts  which  had  not  been  created  in 
consequence  of  a  defalcation  as  a  public  officer,  or  as  an  executor,  administra- 
tor, guardian  or  trustee,  or  while  acting  in  any  other  fiduciary  character,  and 
was  then  and  there  a  bankrupt  within  the  true  intent,  meaning  and  purview 
of  the  act  of  Congress,  entitled,  "An  act  to  establish  a  uniform  system  of 
bankruptcy  throughout  the  United  States,  approved  August  nineteenth,  eigh- 
teen hundred  and  forty-one,"  and  that  he,  the  said  defendant,  being  such  resi- 
dent and  owing  such  debts  as  aforesaid,  did  in  pursuance  of  the  aforesaid  act 
of  Congress,  on  the  day  and  year  last  aforesaid,  to  wit,  at  [Columbus,  in  the 
said  State  and  district  of  Ohio,]  to  wit,  at  the  city  of  [  ,  in  the  county 
of  ,]  aforesaid,  by  his  petition  setting  forth  to  the  best  of  his  knowl- 

edge and  belief,  a  list  of  his,  the  said  defendant's  creditors,  their  respective 
places  of  residence,  and  the  amount  due  to  each,  together  with  an  accurate 
inventory  of  his  property,  rights  and  credits  of  every  name,  kind  and  descrip- 
tion, and  the  location  and  situation  of  each  and  every  parcel  and  portion  thereof, 
and  duly  verified  by  his  oath,  apply  to  the  said  District  Court  of  the  United 
States  for  the  district  of  [Ohio,]  the  said  Court  being  then  and  there  held  by 
and  before  the  Hon.  H.  H.  L.,  the  district  Judge  of  the  United  States  for  the 
said  district  of  [Ohio,]  and  the  said  Judge  then  and  there  having  competent 
power  and  authority  to  hold  saiJ  Court  by  virtue  of  the  aforesaid  act  of  Con- 
gress, and  did  in  and  by  the  said  petition,  then  and  there  declare  himself  una- 
ble to  meet  his  engagements,  and  pray  to  be  declared  a  bankrupt,  as  by  the 
said  petition  and  the  schedules  thereto  annexed,  now  on  file  in  the  office  of  the 
Clerk  of  the  said  District  Court  will  appear ;  and  that  such  proceedings  were 
had  upon  the  said  application  and  petition  by  and  before  the  said  District 
Court  of  the  United  States  for  the  district  of  [Ohio,]  pursuant  to  the  said  act 
of  Congress,  that  afterwards,  and  after  the  said  defendant  had  been  by  the 
said  Court  duly  declared  a  bankrupt  by  virtue  of,  and  according  to  the  true 
intent  and  meaning  of  the  said  act  of  Congress,  to  wit,  on  the  [fourth  day  of 
October,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-two,] 
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to  Wit,  at  QColumbus,  in  the  said  State  and  district  of  Ohio,]  to  wit,  at  [- 
in  the  county  aforesaid,]  the  said  District  Court  of  the  United  States  for 
the  district  of  [Ohio,]  the  said  Court  being  then  and  there  held  by  and  before 
H.  H.  L.,  the  district  Judge  of  the  United  States  for  the  said  district  of  [Ohio,] 
and  the  said  Judge  then  and  there  having  competent  power  and  authority  to 
hold  said  Court,  did  by  a  certain  order  and  decree,  then  and  there  made  and 
entered  by  the  said  Court,  decree  and  allow  that  the  said  defendant  be,  and  he 
accordingly  thereby  was  fully  discharged  of  and  from  all  his  debts  owing  by 
him  at  the  time  of  the  presentation  of  his  said  petition  to  be  declared  a  bank- 
rupt, and  did  then  and  there  in  and  by  the  said  decree,  further  order  that  the 
Clerk  of  the  said  Court  should  duly  certify  the  said  decree  under  the  seal  of 
the  said  Court,  and  deliver  the  same  to  the  said  defendant,  the  said  bankrupt, 
when  demanded,  as  by  the  said  order  and  decree  now  remaining  of  record  in 
the  said  court  will  fully  appear.  And  the  said  defendant  further  in  fact  says, 
that  afterwards,  to  wit,  on  the  [nineteenth  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-three,]  to  wit,  at  the  place  afore- 
said, one  W.  M.,  then  and  there  being .  the  Clerk  of  the  said  District  Court, 
did  in  pursuance  of  the  aforesaid  decree,  certify  on  a  copy  of  the  said  decree 
that  the  said  copy  was  a  correct  copy  of  the  decree  and  discharge  of  the  said 
defendant  as  the  same  remained  of  file  and  record  in  said  Court,  and  did  then 
and  there  in  pursuance  of  the  directions  and  decree  of  said  Court,  affix  his 
signature  and  the  seal  of  the  said  Court  to  his  said  certificate,  and  did  then 
and  there  deliver  the  said  copy  of  decree  so  certified,  and  the  said  certificate 
to  the  said  defendant,  as  and  for  his  discharge  and  certificate  as  a  bankrupt 
under  the  aforesaid  act  of  Congress,  which  said  certificate  sealed  with  the  seal 
of  the  said  Court,  this  defendant  now  here  brings  into  Court,  and  which  beard 
date  on  the  day  and  year  last  aforesaid. 

And  the  said  defendant  further  in  fact  says,  that  the  said  supposed  debts 
and  demands  of  the  said  plaintiffi  in  the  said  declaration  of  the  said  piaintifis 
mentioned,  and  each  and  every  of  them,  if  any  such  there  were,  accrued 
before  the  presentation  of  the  said  petition  of  this  defendant  to  be  declared  a 
bankrupt  as  aforesaid,  and  were,  and  each  of  them  was  and  is  proveable  under 
the  said  act  of  Congress,  and  the  aforesaid  proceedings  in  the  District  Court  of 
the  United  States  for  the  district  of  [Ohio,]  against  the  estate  of  this  defend- 
ant as  such  bankrupt  as  aforesaid,  and  in  the  course  of  the  proceedings  in 
bankruptcy  aforesaid,  so  as  aforesaid  had  upon  and  in  pursuance  of  the  afore- 
said petition  of  the  said  defendant,  and  according  to  the  provisions  of  the  said 
act;  and  that  they  were  not,  nor  was  any  or  either  of  them,  or  any  part 
thereof,  created  in  consequence  of  a  defalcation  as  a  public  officer,  or  as  an 
executor,  administrator,  guardian,  or  trustee,  or  while  acting  in  any  fiduciary 
capacity,  and  this  the  said  defendant  is  ready  to  verify ;  wherefore  he  prays 
judgment  if  the  said  plaintif[s  ought  to  have  or  maintain  their  aforesaid  action 
against  him,  &c. 

And  for  a  further  plea  in  this  behalf,  the  said  defendant,  by  like  leave  of 
the  Court  hare  for  that  purpose  first  had  and  obtained,  says,  that  the  said  plain- 
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tiffs  ought  not  to  hare  or  maintain  their  aforesaid  action  against  him,  because 
he  says  that  after  the  making  of  the  said  several  supposed  promises  and 
undertakings  in  the  said  plaintifis'  declaration  mentioned,  and  the  accruing  of 
the  said  several  causes  of  action  in  the  said  piaintifl^'  declaration  mentioned« 
Id  wit,  on  the  [eighteenth  day  of  February,  1642,]  he,  the  said  defendant, 
then  being  a  resident  of  the  city  of  ,  in  the  county  of  ,  and  State  of 
[Ohio,]  within  the  district  of  [Ohio/]  and  the  jurisdiction  of  the  District 
Court  of  the  United  States  for  the  said  district  of  [Ohio,]  and  being  also  then 
and  there  a  bankrupt  within  the  true  intent,  meaning  and  purview  of  the  act 
of  Congress,  entitled  ^  An  act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,  approved  August  19,  1841,"  and  then  and 
there  owing  debts  which  had  not  been  created  in  consequence  of  a  defalcation 
as  a  public  officer  or  as  an  executor,  administrator,  guardian  or  trustee,  or 
while  acting  in  any  other  fiduciary  capacity,  did  by  a  petition  setting  forth  to 
the  best  of  his,  the  defendant's  knowledge  and  belief,  a  list  of  the  said  defend- 
ant's creditors,  and  their  respective  places  of  residence,  and  the  amounts  due 
to  each,  together  with  an  accurate  inventory  of  his,  the  said  defendant's  property, 
lights  and  credits  of  every  name,  kind  and  description,  and  the  location  and 
situation  of  eisu^h  and  every  parcel  and  portion  thereof,  which  said  petition  was 
duly  verified  by  the  oath  of  him,' the- said  defendant,  apply  to  the  said  District 
Court  of  the  United  States  for  the  said  district  of  [Ohio,]  the  said  Court  then 
being  held  at  [Columbus,]  in  the  said  district  and  State  of  [Ohio,]  before  thd 
Hon.  H.  H.  L.,  district  Judge  of  the  United  States  for  the  district  of  [Ohio,] 
and  who  then  and  there  had  full  power  and  lawful  authority  to  hold  said  Court 
by  virtue  of  the  said  act  of  Congress,  and  did  therein  declare  himself  to  be 
unable  to  meet  his  debts  and  engagements,  and  pray  to  be  declared  a  bank- 
rupt pursuant  to  the  provisions  of  the  said  act,  and  that  the  said  petition  being 
then  and  there  received  and  filed  by  the  said  District  Court  of  the  United 
States  for  the  district  of  [Ohio,]  such  proceedings  were  thereupon  had  upon 
the  said  petition  in  and  before  the  said  Court,  that  afterwards,  to  wit,  on  the 
[fourth  day  of  October,  in  the  year  1842,]  at  [Columbus,]  in  the  district  and 
State  of  [Ohio,]  aforesaid,  to  wit,  at  [  ,  in  the  county  of  ,]  aforesaid, 
a  certain  decree  was  made  and  entered  in  and  by  the  said  Court  in  the  said 
matter  of  the  proceedings  in  bankruptcy  upon  his,  the  said  defendant's  afore- 
said petition,  the  said  Court  being  then  and  there  held  by  and  before  the  Hon. 
H.  H.  L.,  the  district  Judge  of  the  United  States  for  the  said  district  of  [Ohio,] 
who  then  and  there  had  full  power  and  lawful  authority  to  hold  said  Court, 
which  said  decree  was  in  substance  and  to  the  tenor  and  e&et  following,  that 
is  to  say  :  [^Here  set  forth  the  decree  for  drfendmU*9  duchargt^  verbatimJ] 
As  by  the  said  decree  now  remaining  on  file  and  of  record  in  the  office  d*  the 
Clerk  of  the  said  District  Court  of  the  United  States  for  the  district  of  [Ohio,] 
will  fully  and  at  large  appear. 

And  the  said  defendant  further  in  fact  saith,  that  after  the  entry  of  the  said 
decree,  to  wit,  on  the  [nineteenth  day  of  January,  m  the  year  of  our  Lord 
one  thcfosand  eight  hundred  and  forty-three,]  at  [Columbus,]  in  the  State  and 
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district  of  {[Ohio,]  aforesaid,  one  W.  M.,  then  and  there  heing  the  Clerk  of  the 
said  District  Court  for  the  district  of  [Ohio,]  did  under  a  true  copy  of  the 
said  decree,  make  and  sign  with  his  hand  and  affix  thereto  the  seal  of  the  said 
Coi^rt,  a  certain  certificate  in  the  words  and  figures  following,  viz :  [Here  set 
forth  the  certijicate%  verbatim.'] 

And  the  said  defendant  in  fact  says,  that  the  said  decree  discharging  him^ 
the  said  defendant,  of  and  from  all  his  debts,  was  made  and  entered  by  the 
said  District  Court  of  the  United  States  for  the  district  of  [Ohio]  aforesaid, 
and  the  certificate  of  such  discharge  granted  to  him,  the  said  defendant,  as 
aforesaid,  by  the  said  Court  in  manner  aforesaid,  before  the  commencement  of 
this  suit.  And  the  said  defendant  further  in  feict  says,  that  the  said  promises 
and  undertakings  in  the  said  plaintiff'  declaration  mentioned,  were  and  each 
of  them  was  made,  and  the  said  plaintiffi'  cause  of  action  in  the  said  declara- 
tion mentioned,  arose  and  accrued  before  the  presentation  of  his,  the  said 
defendant's  said  petition  to  be  declared  a  bankrupt  as  aforesaid,  and  before  the 
granting  of  the  said  discharge  and  certificate  by  the  said  District  Court,  and 
the  said  pkintifi^'  said  demand  and  cause  of  action  in  the  said  plaintiffs'  said 
declaration  meationed,  and  every  part  thereof  was  and  is  proveable  in  the 
proceedings  aforesaid  against  the  estate  of  the  said  defendant,  under  and  by 
virtue  of  the  said  act  of  Congress,  according  to  the  true  intent  and  meaning 
thereof,  and  that  the  said  plaintiffi'  said  demand  and  cause  of  action  was  not, 
Bor  was  any  part  thereof,  created  in  consequence  of  defalcation  as  a  public 
officer  or  as  an  executor,  administrator,  trustee,  or  while  acting  in  any  other 
fiduciary  capacity,  and  this  he,  the  said  defendant,  is  ready  to  verify ;  where- 
fore  he  prays  judgment,  if  the  said  plaintiff  ought  to  have  or  maintain  their 
aforesaid  action  thereof  against  him,  dbc. 

[2  Humphrey* 9  Free.  891.     iS'ee  1  DmiOj  8d2.] 


29.    Jlnotherform  of  Plea  ofDiecharge  under  Bmikrvpt  Act  since  the  last 

cotUinuance^ 

And  now,  at  the  present  Term,  until  which  term  the  said  cause  was  contin- 
ued, comes  the  said  J.  L.,  by  C.  F.,  his  Attorney,  and  for  a  further  plea  in  this 
behalf,  by  leave  of  the  Court  first  had  and  obtained,  says  that  the  said  plaintiff 
ought  not  further  to  have  or  maintain  against  him,  the  said  J.  L.,  his  afore- 
said action;  because  he  says  that  the  said  J.  L.,  before  and  on  the  fifth 
day  of  September,  in  the  year  of  our  Lord  eighteen  hundred  and  forty-two, 
and  from  thence  continually  until  the  rendering  the  decree  in  bankruptcy 
and  the  final  certificate  and  discharge  of  this  defendant  hereinafter  mentioned, 
was  a  resident  and  citizen  of  the  Western  District  of  Virginia :  And  the  said 
defendant,  J.  L.,  soTresiding  in  the  said  Western  District  of  Virginia,  as  afore- 
said, afterwards,  on  the  fifth  day  of  September*  in  the  year  eighteen  hundred 
and  forty-two,  filed  his  petition  in  the  District  Court  of  the  United  States  for  the 

(»)  The  pUa  U  frMi  Stradvr  v.  Lloyd.    Ham.  Sop.  Caiurt,  Wil.  UM. 
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Western  District  of  Virginia,  setting  forth,  among  other  things,  that  he  was 
owing  dehts  which  had  not  heen  created  in  consequence  of  a  defalcation  as  a 
public  officer,  or  as  executor,  administrator,  guardian,  or  trustee,  or  while  act- 
ing in  any  other  fiduciary  capacity,  and  setting  forth  according  to  the  best  of  his 
knowledge  and  belief,  a  list  of  his  creditors  and  their  respective  places  of  resi- 
dence, and  the  amount  due  to  each,  together  with  an  inventory  of  his  property, 
rights  and  credits  of  every  name,  kind  and  description,  and  the  location  there- 
of, verified  by  his  oath,  and  in  and  by  said  petition  declared  himself  to  be  unable 
to  meet  his  debts  and  engagements,  and  prayed  to  be  discharged  and  taken  to 
be  a  bankrupt,  and  so  to  be  declared  by  a  decree  of  said  District  Court  of  the 
United  States  in  and  for  the  Western  District  of  Virginia:  And  afterwards,  on 
the  seventeenth  day  of  October,  in  the  year  aforesaid,  he,  the  said  defendant, 
by  the  Judge  of  the  said  District  Court  of  the  United  States,  was  duly  declared 
and  decreed  to  be,  a  bankrupt.  And  afterwards,  on  the  seventeenth  day  of 
October,  in  the  year  aforesaid,  he,  the  said  defendant,  filed  his  petition  in  said 
Court,  and  therein  and  thereby  prayed  for  a  discharge  from  all  his  debts,  and 
that  a  certificate  thereof  mi^ht  be  granted  to  him  accordingly,  and  the  creditors 
of  the  said  defendaiit  and  all  others  in  interest,  having  been  duly  notified  there- 
of, and  to  appear  on  the  tenth  day  of  January,  in  the  year  eighteen  hundred 
and  forty-three,  to  show  cause,  if  any  they  had,  why  the  said  discharge  and 
certificate  should  not  be  granted ;  and  the  said  defendant,  having  also  complied 
with  and  obeyed  all  orders  from  time  to  time  passed  by  the  said  Court  in 
the  said  matter  of  bankruptcy,  and  having  also  otherwise  conformed  to  the  re- 
quisitions of  the  act  of  Congress  in  such  case  made  and  provided,  and  having 
done  all  other  things  which  were  necessary  and  proper  /or  him  to  do,  it  was 
afterwards,  on  the  tenth  day  of  January,  in  the  year  eighteen  hundred  and  forty- 
three,  considered  by  the  said  District  Court  of  the  United  Stat«>s  for  the  West- 
ern District  of  Virginia,  that  the  said  defendant  was  entitled  to  his  discharge 
from  all  his  debts,  and  to  a  certificate  thereof  to  be  granted  to  him  accordingly, 
[and  it  was,  therefore,  by  said  Court  adjudged,  allowed  and  decreed,  that  the 
said  defendant,  J.  L.,  be  discharged  from  all  his  debts]  and  it  was  then  and 
there  further  ordered,  adjudged,  allowed  and  decreed  by  said  Court,  that  the 
said  J.  L.  be  discharged  from  all  his  debts,  and  that  a  copy  of  said  decree,  au- 
thenticated, in  the  manner  in  which  such  acts  are  usually  authenticated,  be 
made  out  and  delivered  to  the  said  J.  L.,  by  the  Clerk  of  the  said  Court  as  and 
for  the  certificate  aforesaid. 

And  the  said  defendant  further  saith,  that  the  said  several  causes  of  action, 
in  the  said  declaration  mentioned,  accrued  and  each  and  every  of  them  did  ac- 
crue to  the  said  Plaintiff  before  the  said  Defendant  petitioned  for,  and  was 
decreed  to  be  a  bankrupt,  as  aforesaid,  to  wit,  at  the  county  aforesaid;  and 
which  cause  of  action  is  not  for  debts  created  or  owing  by  defendant  in  conse- 
quence of  a  defalcation  as  a  public  officer  or  executor,  administrator  or  trustee, 
or  while  acting  in  any  fiduciary  capacity ;  and  thi«,  he,  the  said  defendant,  is 
ready  to  verify :  Wherefore  he  prays  judgment  if  the  said  Plaintiff  ought  fur- 
ther to  maintain  his  aforesaid  action  thereof  against  him,  &c. 
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Nul  tiel  CorpontioB — CoTertore. 


Sec.  VI.    gorporation. 


80.    Plea  (fnul  tiel  Corporation.*^ 

C.  D.  1 

ats.  I Com.  Pleas.    In  Assumpsit. 

The Company  of J 

And  the  said  defendant,  C.  D.,  by  J.  S.,  his  attorney,  comes  and  defends, 

dbc.,  and  8a3r8  that  the  said  The Company  of ought  not  to  maintain 

their  action  thereof  against  him,  because  he  says  that  there  is  not,  nor,  on  the 
day  of  the  commencement  of  this  suit  nor  ever  since  was  there,  in  existence, 

any  such  Corporation  called  The Company  of         ,  as  by  the  said  writ 

and  declaration  is  aboye  supposed,  and  this  he  is  ready  to  yerify.  Where- 
fore, he  pmys  judgment  if  the  said  plaintiiK  ought  to  maintain  their  afore- 
said action  thereof  against  him,  dbc. 

J.  S.,  Attorney  for  the  defendant. 


81.    RepUtatUm  thereto, 

■ 

[As  inform  iVo.  6,  ante  p.  666,  to  the  *,  and  then  asfoUowa:'] — becAle  they 
say,  that  in  pursuance  of  an  act  of  the  legislature  of  this  state,  entitled  *'  An 
Act  to  incorporate  the  president,  directors  and  company  of  the  0.  C.  Bank," 
passed  [April  16th,  1880,]  they,  the  said  plaintiffi,  became,  and  at  the  time  of 
the  commencement  of  this  suit  were,  and  still  are  a  body  politic  and  corporate, 
and  hare  a  right  as  such  to  commence  and  prosecute  this  suit.  Aifd  this  they 
are  ready  to  yerify.  Wherefore  they  pray  judgment,  and  their  damages  by 
them  sustained,  on  occasion  of  the  non-performance  of  the  said  seyeral  promises 
and  ondertakings  in  the  said  deckxation  mentioned^  to  be  adjudged  to  them,  dbc. 


SXC.  Vn.      OOyERTURE. 

82.    Plea  of  DefmdaanJCe  Coverture  when  the  Contract  woe  madeJ" 

ICommeneement  a$  ante  p.  640,  in  person,]— says  that  at  the  time  of  the 
making  of  the  said  proouse,  she,  the  defendant,  was  and  stiU  is  the  wife  of 
one  E.  F.;  and  this  the  defendant  is  ready  to  yeriiy.  Wherefore,  [Ac.,  canr 
eluding  with  prayer  of  judgment.'] 


(•)    In  CMM  of  Foreign  GtorpontioiM*  tke  (b)  See  in  gennni  Chit.  jun.  Contr.  %d  ad. 

pbintift,  nndcr  the  geaoral  iMoe,  are  boimd  to  146, 971.    This  mnst  be  pleaded  epeeially. — 

abow  their  corporate  character;  but  in  eaits  by  CoTertare  mmt  be  pleaded  m  tA&ttmtmt  where 

ear  own  rorporatieafl,  the  Conrt  ei-oSkeio  take  the  marriage  took  place  t(fttr  the  debt  was  ia- 

■ocice  of  their  corporate  character.    12  Ohio  eamd,eal«,Wl.    8eeibrm8,»d. 
Rep.  13S.    See  S  Ohio  Rep.  288. 
11 
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Crops. 


83.    jRepKcation  thereto --^denial  of  the  Marriage^ 

[7Y/&  (md  commencement  as  ante  p.  643, /orm  5,  am/  rAm  a»  JoUows:'}-^ 
saith,  that  the  defendant  at  the  time  of  the  making  the  said  promise  was  not 
manned  to  the  said  E.  F.  as  in  the  said  plea  alledged;  and  this  the  defendant 
prays  may  be  inquired  of  by  the  country,  &c. 


Sec.  VIII.    CROPS,. 

34.  Plea  to  a  DedarcUion  in  Assumpsit  by  an  outgoing  Landlord  against 
his  incoming  Tenant  to  recover  the  amount  of  a  valuation  of  Crops 
and  Tillages,  ^c,  bought  with  a  Lease; — That  the  Contract  was 
void  for  want  of  writing  under  the  Statute  of  Frauds.^ 

And  for  a  further  plea  as  to  the  «aid  first  count  of  the  said  declaration,  Ihe 
defendant  saith  that  the  said  term  of  fourteen  years  in  the  said  first  count  of  the 

(a)  This  replication  puts  the  defendant  on  and  ta]Len  by  tlie  defendant  under  euch  bargain 
proof  of  the  coTerture  at  the  time  of  the  contract,    and  sale. 

The  marriage  may  be  proved  by  a  certiSed  Plea  to  the  firet  count,  that  the  first  Agreement 
copy  of  the  Clerk'e  register,  showing  defend-  was  in  writing,  signed  by  plaintifT  and  defendant; 
ant's  identity;  or  by  persons  present  at  the  cer-  and  the  proposal  and  assent  that  D.  should  value, 
emony,  or  who  can  prove  that  by  general  repa-  only  verbal.  To  the  second  oount,  that  the 
tation  the  parties  were  married,  and  co-habited  goods  consisted  of  straw,  &c.,  which  were  bar- 
together  B«  such,  &c.,  2  Stark.  Ev.  tit.  Mar-  gained  and  sold  under  a  written  agreement  be- 
riagej^506,  2d  ed. ;  Lean^er  v,  Barry,  1  Esp.  R.  tween  plaintiff  and  defendant,  according  to 
368;  Key  v.  Duchessede  Prenne,  3  Camp.  123.  which  they  were  to  be  valued  by  persons  choren 

(b)  In  Harvey  v.  Grabham,Sl  E.  C.  L.  Rep.  respectively  by  plaintiff  and  defendant;  that  no 
270,  the  first  count  recited  an  agreement  that  such  valuation  had  been  made,  but  only  a  valua- 
plantiff  should  grant,  and  defendant  take,  a  lease  tion  by  D.  f  that  defendant  was  ready,  and  had 
of  lands ;  and  that  all  straw,  &c.,  which  should  proposed,  that  they  should  be  valued  as  in  the 
be  on  the  lands  when  possession  was  given  up  to  agreement ;  but  plaintiff  refused. 

the  defendant,  should  be  valued  to  plaintiff  by        Replication  1,  to  the  plea  to  the  first  count, 

persons  named  respectively  by  plaintiff  and  de-  that,  by  the  proposal  and  assent,  and  the  vahia- 

fendant,  and  the  amount  paid  to  plaintiff  by  de-  tion  accordingly  made,  plaintiff  and  defendant 

fendant :  that,  on  the  execution  of  the  lease,  de-  respectively  waived  performance  of  so  much  ol 

fisndant  should  accept  it,  and  execute  a  counter-  the  agrjeement  as  related  to  the  valuation,  and 

part;  and  that  cither  party,  making  default  in  substituted  the  valuation  by  D.:  2,  to  the  plea 

performance j  should  forfeit  £800;  mutual  prom-  to  the  second  count,  that  the  straw,  Sec,  waa 

ises  to  perform  the  agreement :    that  defend-  bargained  and  sold  under  the  agreement  in  the 

ant  entered  under  the  agreement,  and  took  poe>  first  count  mentioned ;  that  afterwards  defendant 

■eisionof  the  straw,  &c.:  that  afterwards  de-  proposed,  &c.,  (as  in  first  count,)  and  plaintiff 

fendant  proposed  that  the  straw,  &c.,  should  be  assented,  and  D.  valued  accordingly:  by  meana 

valued  to  plaintiff  by  D.,  on  the  respective  be-  of  which  plaintiff  and  defendant  waived,  &c.  (aj 

halves  of  plaintiff  and  defendant;  that  plaintiff  in  the  replication  to  the  plea  to  the  first  count.) 
assented:  that  the  straw,  &c.,  was  valued  to        Rejoinder  to  replication!,  that  the  waiver  and 

plaintiff  by  D. ;  that  the  plaintiff  was  ready  to ,  substitution  were  by  word  of  mouth  only.    To 

grant  the  lease  according  to  the  agreement,  but  replication  2,  that  the  proposal  and  assent  wer« 

defendant  did  not  pay  the  amount  of  the  valua-  by  word  oi  mouth  only, 
tiou.  Second  count  for  goods  bargained  and  sold        On  general  demurrer  t#th«  rqoinder  :  held. 
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De  lajaria. 


declftiatioB  mentioned  was  a  certain  term  of  fourteen  years,  which  was  to  com- 
mence from  the day  of ,  a.  d. ,  and  which  was  the day  of 

next  hefoie  the  making  of  the  said  promise  of  the  said  defendant  in  the 

said  first  count  mentioned ;  and  the  defendant  further  says  that  the  said  crops 
in  the  said  first  count  mentioned,  and  the  benefit  of  the  said  work,  labor,  and 
materials,  in  that  count  mentioned,  were  not,  nor  was  any  part  thereof,  agreed 
to  be  excepted  or  reserved,  nor  were  they  nor  was  any  part  thereof  excepted 
or  reserved  out  of  the  said  agreement  to  let  or  letting  in  the  first  count  men- 
tioned ;  and  the  defendant  further  says,  that  no  agreement  in  respect  of  or  re- 
lating to  the  causes  of  action  in  the  first  count  mentioned,  or  any  or  either  of 
them,  nor  any  memorandum  or  note  thereof,  wherein  the  said  promise  of  the 
said  defendant  in  that  count  mentioned  was  stated  or  shown,  was  in  writing 
signed  by  the  defendant,  or  any  other  person  thereunto  by  him  lawfully  au- 
thorized ;  and  this  the  said  defendant  is  ready  to  verify,  [^c.  Conclude  as 
ante  No.  80.] 


SSC.  IX.      DS    INJURIA. 

35.    Ikplication  de  injuria  sua  propria  absque  tali  causa  in  Assumpsit  or 

Dtbt^ 

\Title  and  commencement  as  at  ante,  page  642,  form  5,  then  as  fol- 
lows:'] [as  to  the  first  plea  of  the  defendant]  says,  that  the  defendant  of  his 

that  the  original  wa«  an  entire  agreement  rela-  The  following  remarks  in  relation  to  this  plea 
ting  to  an  interest  in  lands,  and  necessarily  in  are  taken  from  the  1  Chitty's  Prec.  298. 
writing;  that,  even  if  the  parties  could  waiTe  It  is  only  applicable  when  th«  plea  states  an 
the  whole  Terbaljy,  they  appeared  by  the  record  eseuse  fior  performance.  2  W.  k,  W.  05.  Bot 
not  to  have  done  so ;  and  that  a  part  of  it  could  when  the  plea  amounts  to  a  subsequent  aatufac- 
not  be  ▼erbally  waived,  even  supposing  that  part  tion  ajUr  hnach^  or  the  plea  derives  any  authoiity 
to  have  been,  if  standing  by  itself,  an  agreement  mediately  or  immediately  from  the  plaintiff,  this 
not  required  to  be  in  writing.  replication  is  bad.  •  2  C.  M.  &  R.  100,  Gro- 
in Stowell  V.  Robinson,  32  Eng.  C.  L.  Rep.  ate*s  case  6  Co.  S6. 
S86,  it  was  held,  1.  that  the  day  for  the  comple-  Nor  can  this  form  of  replication  be  used 
tieo  of  the  porchase  e(  an  interest  in  laud  insert^  where  the  plea  contains  any  matter  of  rsoonrf, 
cd  in  a  written  contract,  cannot  be  waived  by  because  in  such  cases  the  allowing  it  would  lead 
oral  agreement,  and  another  day  be  substituted  to  a  trial  of  an  issue  by  the  country,wbich  ought 
in  its  place.  2.  The  lailore  to  procure  from  the  to  be  tried  by  the  record.  See  the  resolutions 
lesior,  a  license  to  assign,  or  to  register  previ-  in  Crogate's  case. 

oM  assignments,  before  the  day  on.which  it  is  j^  j,  ^\^  i^jd  down  that  it  is  inapplicable 

agreed  to  assign  and  give  possession  of  lease-  ^jj,,^  ^1,^  defendant  in  his  own  right,  or  as  ser- 

hold  pffemises,is  not  a  breach  of  the  agreement,  y^m  ^^  anoUier,  claims  any  mrcrcfir,  as  in  such 

(a)  As  to  this  general  form  of  replication,  by  case  the  plea  does  not  properly  consbt  of  matter 

which  the  whole  of  the  facts  stated  in  the  plea  ^^  ,a?cttw.    The  species  of  inttn^  here  meant 

are  denied,  see  1  Smith's  L.  C.  68  and  notes,  ^^s  explained  by  Park,  J.  in  8eH>y  t».  Bardons 

46  E.  C.  L.  Rep.  092.  23  Eng.  C.  L.  Rep.  2;  to  mean  «« an  interest  in 

This  form  of  replication  will  probably  be  sane-  i^e  realty,  or  an  inters  in,  or  title  to  chatteb, 

fiooed  by  our  ooaru,  as  aflbrding  a  simple  and  brief  .yerred  in  the  plea,  and  existing  prior  to,  and 

node  of  potting  ia  issue  the  &cu  set  up  in  the  pka.  independeotly  of  the  act  complained  of,  which 
At  any  rate  it  would  be  good  after  verdict. 
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--------  -  I 

own  wrong,  and  without  the  cause  by  him  in  the  said  [first]  plea  alleged, 
[l>roke  his  said  promisei  in  dtbU  say  "  neglected  to  and  did  not  pay  the  said 
sum  of  money  or  any  part  therereoP']  in  the  said  [first  count  of  the]  deckra- 
tion  mentioned,  in  manner  and  form  as  the  said  plaintiff  hath,  in  the  said  [fitst 
count  of  the  said]  declaration  alleged ;  and  this  the  plaintiff  piays  may  be 
inquired  of  by  the  country,  dbc. 

intereet  or  title  would  be  in  isiue  under  de  mju'  was  prima  facie  a  promiee  in  law ;  Noel  v  Rich, 

ria,  the  principle  of  the  rule  ii,  that  such  alleged  2  C.  M.  &  R.  960;  8.  C.  4  Dowl.  228;  cited  1 

interest  or  title  shall  be  specially  traversed,*'  Obitty's  Prec.  293. 

and  see  Solly  v,  Neish,  pott,  per  Lord  Abinger.  To  assumpsit  by  the  first  indorsee  against  the 

So  where  the  plea  sets  out  a  difierent  contract  acceptor  of  a  bill,  a  plea  that  the  defendant  ao- 

thmn  that  declared  on,  which  amounts  to  the  oepted  without  consideratioo,  and  for  the  accom- 

general  issue,  this  replication  is  bad,  as  it  can  modation  of  the  drawer,  and  that  it  was  indorsed 

only  be  applied  where  the  plea  admits  a  promise,  when  oTerdue  by  the  drawer  for  the  accommoda- 

per  Tindal,  C.  J.,  Whittaker  v,  Mason,^29  Eng.  tion  of  the  plaintiff  and  without  consideration; 

C.  L.  Rep.  387.    Assumpsit  tor  money  had  and  Griffin  o.  Yates,  29  Eng.  C.  L.  Rep.  490. 

received ;  plea,  that  the  money  was  the  proceeds  To  assumpsit  by  the  second  indorsee  of  a  note 

of  goods  bekMiging  to  the  plaintiff  and  A.,  con-  against  the  maker;  a  plea  that  the  defendant 

signed  to  defendant  as  A.'s  goods  (with  plain-  called  upon  the  referee  of  a  fraudulent  money 

tiff's  assent,)  as  a  security  for  money  advanced  lending    advertisement  in  a  newspaper,  who 

on  them  by  A.,  and  that  the  defendant  sold  them  fraudulently  procured  the  note  from  him  under 

in  ignorance  of  A.'s  interest  in  them,  and  claim-  pretence  of  getting  it  disconnted,  and  that  there 

ing  a  right  to  retain  the  defendant's  lien  upon  was  no  consideration  between  any  of  the  por- 

them.    A  replication  de  injuria  to  this  plea  was  ties,  who  were  all  privy  to  the  fraud ;  Isaac  v. 

held  bad,  inasmuch  as  the  plea  amoxmting  to  the  Farrer  1  M.  &  W.  65. 

general  issue  denied  the  promise,  and  did  not  To  assumpsit  by  the  payee  against  tlie  maker 

oflfer  an  excuse  for  breaking  it;  the  replication  of  a  promissory  note,  a  plea  that  it  was  given 

was  also  held  bad  in  this  case,  because  by  the  for  goods  with  which  the  plaintiff  was  to  supply 

plea  an  UOereat  was  claimed  in  the  goods,  and  the  defendant,  and  averment  that  he  did  not  sop- 

oMCAortfy  (to  retain  them)  was  immediately  deri-  ply  them;  Watson  v.  Wilkes,  31  Eng.  C.  L. 

ved  from  the  plaintiff.    So  it  would  seem  that  a  Rep.  826. 

plea  which  alleges  facts  bhowing  that  no  valid  To  assumpsit  by  the  indorsee  against  the  ac- 
cootract  ever  existed,  such  as  illegality  of  the  ceptor  of  two  bills  of  exchange,  a  plea  that  the 
transaction  on  whidi  the  promise  is  founded,  defendant  accepted  the  bills  for  the  accommoda- 
does  not  admit  4  promise,  and  therefore  that  de  tion  of  the  drawer,  and  that  the  drawer  gave  the 
injuria  cannot  be  replied  to  it :  u6i  eupra.  1  plaintiff  divers  other  bills  of  exchange,  and  that 
Chitty's  Prec.  293.  it  was  agreed  between  the  drawer  and  the  plain- 
Care  should  be  taken  not  to  reply  de  injuria  tiff,  that  in  consideration  of  t]|e  premises^  the 
to  a  demurrable  plea  amounting  to  the  general  plaintiff  should  forbear  to  sue  the  drawer  on  the 
issae,  for  the  defect  of  the  plea  would  be  waived  first  mentioned  bills,  until  defenlt  in  payment 
over,  and  the  replication  would  nevertheless  be  of  the  latter;  that  the  said  bills  were  delivered 
bad.  and  accepted  by  the  plaintiff  in  payment  of  the 
In  the  following  cases  the  plea  was  held  to  first  mentioned  biUs,  and  that  the  agreement  was 
state  sufficient  matter  of  excuse  to  justify  a  rep-  made  without  the  privity  of  the  defendent ;  Rey- 
lication  de  injuria.  nolds  v.  Blackburn  2  Nev.  &  P.  196;  S.  C.  6 

To  assumpsit  on  a  bill  by  the  second  indorsee  Dowl.  19.    Cited  1  Chitty's  Prec.  293. 

against  thedrawer,  a  plea  of  a  fraaduleot  trans-  An    improper   use  of  de  injuria  cannot  be 

fer  by  another  party  to  whom  the  defendant  had  objected  to  after  verdict;  Banks    e.  Parker, 

indorsed  it  for  the  purpose  of  getting  it  dis-  Hob.  76;  Collins  o.  Walker,  Sir  T.  Raym.  50. 

coonted  for  him,  and  that  the  phiintiff  took  it  Where  the  plea  is  bad  for  duplicity,  it  cannot 

with  notice;  in  this  case  the  Court  said  that  the  be  otjected  that  the  replication  de  injuria  is  bad 

defendant's  merely  potting  his  name  to  the  bill  for  patting  too  many  fects  in  issoe,  provided  it  do 
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C.  D. 

ads.    J. Com.  Pleas. 

A 


ids.    V 
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Sec.  X.    ESTOPPBL. 
36.     Plea  in  Estoppel. 


And  the  said  C.  D.,  defendant  in  this  suit,  by  G.  H.,  his  attorney^  comes 
and  defends  the  wrong  and  injury  when,  &c.,  and  says  that  he,  the  said  plain- 
tiff, ought  not  to  be  admitted  to  say  or  allege  that,  [slating  the  allegation  in 
the  declaration  to  which  the  estoppel  relates  ;]  because  he  says  that,  [here  state 
the  matter  by  which  the  plaintiff'  is  estopped.']  And  this  he  is  ready  to  verify. 
Wherefore  he  prays  judgment  if  the  said  plaintiff  ought  to  be  admitted  agaioet 
his  own  acknowledgement  by  his  deed  aforesaid,  [or  otherwise,  according  to 
the  nuMtter  of  the  estoppel,]  to  say  or  allege  that,  [stating  as  h^ore,  the  dfa- 
gation  to  which  the  estoppel  relates,]  &c, 

O.  H.|  Defendant's  Attorney. 


A.  B."| 

c.^'b.J 


37.    Replicaiion  by  way  of  Estoppel. 
Com.  Pleas. 


And  the  said  plaintiff  says  that  the  said  defendant  ought  not  to  be  admitted 
or  received  to  plead  the  said  plea  by  him  [secondly]  above  pleaded,  as  to  so 
much  thereof,  wherein  he  alleges  that,  [&c.,  stating  the  part  of  the  plea  to 
which  the  estoppel  relates  f]  because  he  says  that,  [dbc,,  here  state  the  ground 
of  estoppel,  either  by  the  pleadings  and  verdict  in  a  former  suit,  or  by  a  bond, 
^c,  and  conclude  as  foUows :]  and  this  he,  the  said  plaintiff,  is  ready  to 
verify.  Wherefore  he  prays  judgment  if  the  said  defendant  ought  to  be  ad- 
mitted or  received  against  the  said  reecurd  [or, «« against  his  own  acknowledge- 
ment by  his  deed  aforesaid,"]  to  plead  the  plea  by  him  [lastly]  above  pleaded 

not  fiiD  within  any  of  the  preceding  objection!;  this  position  ia  questionable,  for  it  eeenu  such  a 

Reynolds  «.  BladLbnrn,  2  Ner.  &  P.  36;  S.  C.  form  of  pleading  would  not  be  nn  admission  on 

%.  Dofwl.  IB.  the  part  of  the  plaintif'  saffident  to  raise  an 

Where  it  is  doubtful  whether  the  plea  amounts  inferenee  against  him  of  the  existenoe  of  ihots 

to  an  excBse  or  not,  it  would  be  generally  safer  passing  between  the  defendant  and  a  third  per- 

to  tnTerse  a  partieuhir  feet  oentained  in  it,  than  son,  bat  tnJy  a  waivir  of  rt^uttmg pm^^  df  thoee 

to  rq>ly  d»  mjnria;  for  though  as  obserred  by  facts  which  are  not  denied,  the  party  being  con- 

Lflrd  Abinger  in  Isaac  v.  Farrer,  mpra,  **  in  t^'nt  to  rest  his  claim  on  odier  fecU  in  dispute; 

every  action  on  a  bill  or  note,  a  defendant  by  if  any  inferences  are  to  be  drawn  by  the  jury, 

alleging  fraud,  or  such  other  circumstances  as  they  must  haye  thoee  fects  proved  like  any  oth- 

would  throw  the  proof  of  Talne  on  the  indorsee,  ers;  Edmonds  v.  Groves,  S  Bf.  ft  W.  64S  5 

asight  compel  him  to  prove  it,  were  he  to  take  Bennioo  v.  Davison,  3  M.  ft  W.  179. 
issue  on  any  other  feet  staffed  in  the  plea ;  **  yet 
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in  this  suit,  that,  &c.,  [stating  and  concluding  toith  the  allegation  in  that  part 

of  the  plea  to  which  the  estoppel  relates.'] 

E.  F.,  Plaintiff's  Attorney. 


Sec.  XL    executors/ 

38 .    Non-assumpsit.^ 

C.  D.,  Executor  1 
ats.    of  E.  F.  V Com.  Pleas  of  the  term  of A.  D. 


A.  B.  J 

The  defendant,  executor  as  aforesaid,  by his  attorney,  comes  and  de- 
fends, &c.,  and  saith  that  the  said  E.  F.  in  his  life-time  did  not  promise  [if  the 
declaration  contain  a  count  on  a  promise  by  the  executor,  state  "  that 
neither  the  said  E.  F.  in  his  life-time  nor  the  defendant,  as  executor  as  afore- 
said, after  the  death  of  said  E.  F.,  did  promise,"]  as  in  the  declaration  alleged ; 
and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 


39.    Plea  that  the  D^endant^  is  not  Executor. 


C.  D.,  sued  as  Executor,  &c. 

ats.  ^ Com.  Pleas. 

A.  B. 


} 


The  defendant,  by his  attorney,  comes  and  defends,  &^.,  and  saith  that 

he  never  was  [jf  several  defendants,  that  they  were  not  executors,  nor  is  either 
of  them  executor,]  executor  of  the  last  will  and  testament  of  the  said  E.  F., 
deceased^  nor  ever  administered  [nor  did  either  of  them  ever  administer]  any 
of  the  goods  or  chattels  which  were  of  the  said  E.,  F.,  deceased,  at  the  time 
of  his  death,  as  in  the  said  declaration  alleged  ;  and  of  this  the  defendant  puts 
himself  upon  the  country,  &c. 


40.     Plea  of  Plene  Administravit.^ 

Plead  Non-assumpsit,  form  38,  if  the  debt  can  be  successfully  denied. 
The  defendant,  by his  attorney,  saith  that  the  plaintiff  his  action  afore- 
said ought  not  to  maintain,  because  he  says  that  he  hath  fully  administered  all 

(a)  See,  in  general,  Williame  on  Execaton,    belongs  to  it  in  other  cases.    It  admita  the  char' 
page  1192  to  1228$  2  Selw.  N.  P.  tif.     "Ex-    eu:t€r  of  executor. 

ecotor,"  ix. ;  2  Stark.  Et.  tit.  "  Executors'*  (c)  If  it  be  denied  that  the  plaintiff  is  execu- 

Tidd,  9th  ed.  644  -,  1  Chit.  G.  P.  566.    Aa  to  tor,  the  plea  must  be  special ;  Rast.  Eot.  822  a. 

when  executors  are  chargeable  for  rent  of  pre-  329  b.  pi.  10, 380  a;  Co.  Ent.  144  b;  Lil.  pi. 

mises}  and  form  of  pleas,  Rubery  «*.  Sterens,  427,  pi.  27;  6  Wentw.  298. 

24  Eng.  C.  L.  Rep.  60.  (d)  See  Swan*s  Stat.  856,  867,  Sees.  100, 

(b)  Non-AMuv^ml  in  an  action  by  or  against  -  102 ;  6  Ohio  Rep.  72. 
an  executor  has  precisely  tJie  operation  which 
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and  Bingolar  the  goods  and  estate  which  were  of  the  said  E.  F.,  deceased,  at 
the  time  of  his  death,  and  which  have  ever  come  to  the  hands  of  the  defend- 
ant as  executor  [or,  administrator^  as  aforesaid,  to  be  administered,  and  that 
he,  the  defendant,  had  not  \if  several  defendants^  state  they,  the  defendants, 
had  not,  nor  had  either  of  them]  at  the  time  of  the  commencement  of  this 
suit,  or  at  any  time  since,*  nor  hath  he  [nor  have  they,  nor  hath  either  of  them] 
any  goods  or  estate  which  were  of  the  said  E.  F.  at  the  time  of  his  death,  in 
the  hands  of  the  defendant  as  executor  [or^  administrator,  or,  executors,  or  ad- 
ministrators,] as  aforesaid  to  be  administered ;  and  this  the  defendant  is  ready 
to  verify.     Wherefore  [&c.  prayer  of  judgment  as  ante^  p,Mlf  form  1 .] 


41.    RepKcation  that  Defendant  had  Assets.    [ 

[71^  and  commencement  as  ante^  page  642,  form  5,  and  then  as 
follows  t]  soith  that  the  defendant  at  the  time  of  the  commencement  of  this 
suit,  had  divers  goods,  chattels  and  estate,  which  were  of  the  said  E.  F., 
deceased,  at  the  time  of  his  death  in  the  hands  of  the  defendant,  as  executor  as 
aforesaid,  to  be  administered,  of  great  value,  to  wit,  to  the  amount  of  the  dam- 
ages sustained  by  the  plaintiff  by  reason  of  the  non-performance  of  the  prom- 
ises in  the  declaration  mentioned,  [in  debt^  to  wit,  to  the  amount  of  the  debt  in 
the  declaration  demanded,  and  of  the  damages  sustained  by  the  plaintiff  by 
reason  of  the  non-payment  thereof,]  and  wherewith  the  defendant  could  and 
ought  to  have  satisfied  the  said  damages,  [or^  debt  and  damages,]  and  this  the 
plaintiff  prays  may  be  inquired  of  by  the  country,  &c.,  and  the  defendant 
doth  the  like. 


Sec  XIL    ipraud,  statutb  of. 
42.    Plea  that  the  Promise  was  not  in  Writings  ^c. 

Common  Pleas. 

And  the  said  C.  D.,  defendant  in  this  suit,  by  J.  S.,  his  attorney,  comes  and 
defends,  &c.,  and  says  that  the  said  plaintiff  ought  not  to  maintain  his  action 
thereof  against  him,  because  he  says  that  by  the  statute  entitled  ^  An  act  for 
the  prevention  of  frauds  and  perjuries,*^  it  is  enacted  that  no  action  shall  be 
brought  whereby  to  charge  the  defendant  upon  any  special  promise  to  answer 
for  the  debt,  default  or  miscarriage  of  another  person,  unless  the  agreement 

(a)  2  Saond.  216,  n.  1. 
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Qp(Hi  which  such  action  shall  be  brought,  or  some  memoiandum  or  note  thereof, 
shall  be  in  writing  and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto,  by  him  or  her  lawfully  authorized.  And  the  said 
defendant  ayers  that  the  said  plaintiff  has  brought  his  said  action  for  the 
default  [or,  debt,  er,  miscarriage]  of  S.  M.,  and  for  do  other  purpose  what- 
ever, and  that  the  supposed  promise  and  undertaking  aforesaid  of  the  said 
defendant  in  the  said  dedaration  specified,  was  not  and  is  not,  in  wiiting,  nor 
was,  nor  is,  any  note  or  memorandum  thereof,  made  in  writing  and  signed  by 
the  said  defendant,  or  any  other  ^  person  or  persons  thereunto,  by  the  said 
defendant  authorized,  as  required  by  the  said  statute :  and  this  he  is  ready  to 
verify  ;  wherefore  he  prays  judgment  if  the  said  plaintiff  ought  to  maintain 
his  aforesaid  action  thereof  against  him,  &c. 

J.  S.,  Attorney  for  Defendant. 


SbC.  XIII.      HUSBAND  JkXD  WIFE. 

43.    Non-Asaumprit  to  a  Declaration  against  Husband  and  Wife  for  her 

Debt  dum  sola. 


] 


C.  D.  and  E.  his  wife, 

ats.  ^  Com.  Pleas  of  the  Term  of        .,  A.  D. 

A.  B. 


The  defendants,  by  ,  their  attorney,  come  and  defend,  &c.,  and  'say, 
that  the  said  E.  did  not  promise,  as  in  the  declaration  alleged  ;  and  of  this  the 
defendants  put  themselves  upon  the  country,  and  the  plaintiJETdoth  the  like,  dbc. 


Sac.  XIV.      INFANCY. 

44*    Infancy  of  Defendant. 

And  the  defendant,  by  — ,  his  attorney,  [or,  (^  the  d^endant  be  still  an 
infant,  state,  by  E.  F.,  admitted  by  the  said  court  here  as  guardian*  of  the 
defendant  to  defend  for  him,  he  being  an  infant  within  the  age  of  twenty-one 
years  Q  says,  that  the  pkintiflf  his  action  aforesaid  ought  not  to  haveor  main- 
tain, because  he  says  that  he,  the  defendant,  at  the  time  of  the  making  of  the 
said  promises  in  the  said  declaration  mentioned,  and  each  of  them,  was  an 
infant  within  the  age  of  twenty^Kine  years,  to  wit,  of  the  age  of         .  years, 

(a)  Tidd,  9th  ed.  99;  Arch,  by  Chit.  4th  ed.  not  the  plaintiff,  may  arail  himeeir  by  writ  of 

767;  1  Saaod.  117  g,  note  1 ;  Chit.  jon.  Contr.  error;  2  Sannd.  117  f,  note  1,  212  a,  4,  5;  Bird 

2d  ed.  671.    The  appearance  of  an  infant  by  v,  Pegg,  6  B.  &  Al.  418;  see  6  Ohio  Rep.  227. 
attorney,  is  error,  of  which  the  defendant,  but 
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[exaci  age  here  stated  not  material  f]  and  this  the  defendant  is  ready  to 
verify;*  wherefore  he  prays  judgment,  &c. 


45.    JRepKcatiofif  l)enial  of  Defendant's  Infancy .^ 

The  plaintifi^  as  to  the  said  plea,  saith  he  ought  not  to  he  barred  of  his 
action,  because  he  says  that  the  defendant  at  the  time  of  the  making  of  the 
said  several  promises  in  the  said  declaration  mentioned,  was  of  the  full  age  of 
twenty-one  years,  and  not  within  the  age  of  twenty-one  years  as  in  the  said 
plea  alleged ;  and  this  the  plaintifl  prays  may  be  inquired  of  by  the  country, 
&c. 


46.    Replication  that  the  Action  is  partly  for  Necessaries^  and  nolle  prosequi 

as  to  the  remainder  of  the  demand.* 

And  as  to  the  said  plea  so  far  as  it  relates  to  the  said  promises  as  to  the  said 
meat,  drink,  [^c.  as  in  declaration']  found  and  provided  by  the  plaintiff  for  the 

(a)  As  to  infant  pleading  in  person,  see  ante,  ten,  and  it  roiglit  have  been  after  the  deCendant 
640,  note  (d.)  Non-ajsnmpsit  slioold  not  be  was  oi  age,  as  tbe  bill  had  several  months  after- 
pleaded  without  good  cause  for  denying  that  tlie  wards  to  run.  One  of  tlie  defendant's  clerks 
debc  was  in  fact  contracted.  "The  defendant  was  then  called,  who  stated  that  the  bill  was  left 
may  plead  iaiancy  to  part,  and  another  plea  to  for  acceptance  between  the  2d  and  5th  of  Octo- 
the  rest  of  the  claim.  ber — that  he  wrote  the  words,  "accepted,  pay- 

(b)  Form,  &c.,  2  Saund.  211.  The  defend-  able  at  Sir  Richard  Car  Glynn  and  Go's.,**  and 
aot  has,  upon  this  issoe,  to  prove  his  minority  at  placed  it  on  Mr.  Watson's  desk.  He  never  saw 
the  time  the  debt  was  contracted;  see  Bordi*  the  bill  afterwards.  Lord  Abinger  said  this 
wiek  «.  Camithers,  1  T.  R.  648.  In  an  action  carried  the  case  a  step  further,  but  the  defend- 
against  a  defendant  as  acceptor  of  a  bill,  if  the  ant  ought  to  prove  when  he  did  accept.  Ver- 
issoe  be  infancy,  he  must  distinctly  prove  not  diet  for  plaintiff.  Tlie  infancy  may  be  prpved 
only  his  real  age,  but  also  (if  not  shown  to  have  by  calling  some  of  defendant's  family,  &c.  The 
been  under  age  when  the  action  was  commenced)  register  of  the  birth  or  christening  will  not, 
the  day  on  which  he  accepted  the  bill;  and  tbe  though  it  state  the  time  of  birth,  be  evidenee  of 
date  of  the  bill  will  not  be  even  presumptive  thefact;  Wihen  v.  Law^l4£ng,C.L.Rep.  163; 
evidence  of  the  time  of  acceptaice;  Israel  v.  Rex  v.  Clapham,  4  C.  &  P.  20;  19Eog.  C.  L. 
Argent,  Exch.  1834,  MS.;  BIyth  v,  Archbold  Rep.  260.  The  plaintiff  may  reply  denying  the 
and  others.  Guild.  July  9,  1835,  cor.  Lord  Ab-  infancy  as  to  part,  and  that  as  to  the  remainder 
tnger,  C.  B.,  cited  1  Chitty's  Prec.  316.  -The  of  the  claim  that  it  was  for  necessaries  or  was 
latter  was  an  action  by  the  drawers  against  the  confirmed  after  full  age,  &c.,  see  post, 
acceptors  of  a  bill,  one  of  whom  pleaded  in&n-  (c)  Form,  £tc.  Burghart  «.  Angerstein^  19 
cy.  The  midwife  and  the  defendant's  tutor  Eng«  C.  L.  Rep.  260,  note.  As  to  the  law  on 
proved  his  birth  and  identity.  Lord  Abinger  this  subject,  see  Chit.  jun.  Contr.  2d  ed.  114  to 
sold,  the  defendant  was  bound  to  make  out  his  124.  The  nolle  prosequi  is  proper  as  to  a  count 
plea  and  to  show  that  he  was  an  infiint  at  the  on  a  bill  of  exchange  or  for  money  lent  or  on  an 
lime  he  entered  into  tbe  contract,  vis:  at  the  account  stated,  &c.,  (if  in  the  declaration,)  be- 
tioie  of  the  acceptance.  The  bill  was  drawn  at  cause  for  such  chums  an  infant  it  not  liable ; 
six  months'  date  from  the  18th  of  November.  Chit.  jun.  Omtr.  2d  ed.  122, 128. 

It  did  not  apear  when  the  acceptance  was  writ- 

12 
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defendaDt,  and  the  said  goods  sold  and  delivered  by  the  plaintiff  to  the  defend- 
ant [and  the  said  money  paid  by  the  plaintiff  for  the  defendant's  use,*]  at  his 
request,  the  plaintiff  saith  that  he  ought  not  to  be  barred  of  his  said  action, 
&c.,  because  he  saith  that  the  said  meat,  drink,  [^c]  and  goods  were,  at  the 
times  when  they  were  respectively  found  and  provided  for  and  sold  and  deliv- 
ered to  the  defendant  respectively**  necessaries  suitable  to  the  then  degree, 
estate,  circumstances  and  condition  of  the  defendant,  [and  that  the  said  money 
so  paid  for  the  defendant's  use,  was  so  paid  by  the  plaintiff  in  the  purchase  of 
necessaries  fit  and  suitable  to  the  then  degree,  estate,  circumstances  and  con- 
dition of  the  defendant,]  and  this  the  defendant  is  ready  to  verify ;  and  as  to 
the  said  plea,  as  it  relates  to  the  residue  of  the  said  declaration,  the  plaintiff 
saith,  that*  he  will  not  further  prosecute  his  action  against  the  defendant  as  to 
the  residue  of  the  said  declaration  or  any  part  of  such  residue,  therefore  as  to 
the  same  let  the  defendant  be  acquitted  and  go  thereof  without  day,  &c. 


47.     Befoinderj^'^  That  the  Goods^  ^-c.  were  not  Necessaries. 

And  the  defendant,  as  to  the  said  replication  to  the  said  plea,  so  far  as  it 
relates  to  [4^c.,  as  before^  saith  that  the  said  meat,  \fycJ]  were  not  tior  was 
any  part  thereof  necessaries  suitable  to  the  then  degree,  estate,  circumstances 
and  condition  of  the  defendant,  [nor  was  the  said  money  so  paid  by  the  plain- 
tiff, or  any  part  thereof  paid  by  him  in  the  purchase  of  necessaries  fit  and 
suitable  to  the  then  degree,  estate  and  condition  of  the  defendant,]  as  in  the 
said  replication  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the  coun- 
try, &c. 


48.     To  a  plea  of  Infanoy^  that  Defendant  confirmed  his  Promise  after  he 

became  bf  age.^ 

The  plaintiff,  as  to  the  said  first  plea,  saith  that  he  ought  not  to  be  barred  of 
bis  action,  &c.,  because  he  says  that  the  defendant,  before  the  commencement 

(a)  lD0ert  thin  if  the  declaration  contain  a  the  feet;  or  plaintiff  may  protarao  reply  a  new 
ooont  for  money  paid;  as  an  infant  is,  ii  seems,    promise  after  twenty-one. 

liable  for  money  paid  for  him,  for  necessaries;  (d)  See,  in  general.  Chit.  Jnn.  Contr.  2d  ed. 

Chit.  jun.  Contr,  2d  ed.  117.  124  to  127.     If  the  defendant  trayer^e  tlie  new 

(b)  Need  not  on  issue  joined  on  this  ayermeni  promise,  the  plaintiff  has  to  proye  it,  and  de- 
prove  that  they  all  were  necessaries ;  Tapley  v,  fendant  must  prove  he  was  under  age  when  lie 
Wainwnght,  per  Denman,  C.  J.  27  Eng.  C.  L.  made  such  ntbaequmt  promise,  or  the  contrary 
Rep.  101.  will  be  inferred;  Borthwick  v.  Carruthers,  1  T. 

(c)  Or  sometimes  it  may  be  better,  instead  of  R.  648.  If  the  promise  were  conditional  the 
this  nolle  prosequi,  to  put  the  infancy  in  isHueas  declaration  should,  it  seems,  be  framed  specially 
to  the  remainder  of  the  claim,  if  any  doubt  as  to  thereon. 
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of  this  suit,  to  wit,  on  [^c]  attained  his  full  age  of  twenty-one  years,  and  that 
the  defendant  after  he  had  so  attained  his  full  age  of  twenty-one  years,  and 
before  the  commencement  of  this  suit,*  to  wit,  on,  [^•c.,0  at,  [^c.,j  by  a  cer- 
tain memorandum  in  writing,  then  and  there  made  and  signed  by  him,  ratified 
and  confirmed  the  said  contracts,  and  made  the  said  promises  in  the  said  dec- 
laration mentioned  ;*"  and  this  the  plaintiflf  is  ready  to  verify.  Wher  efore  he 
prays  judgment,  [&c.] 


49.    Bejoinder  denying  that  Defendant  confirmed  his  Promise  after  he  became 

of  Age. 

C.  D. 

ads.   S- Com.  Pleas. 

A, 


Bids.    V 
..  B.J 


And  the  said  defendant,  as  to  the  said  replication  of  the  said  plaintiff  to  the 
said  [second]  plea  of  the  said  defendant,  says  that  the  said  plaintiff  ought  not, 
by  reason  of  any  thing  by  him  in  that  replication  alleged,  to  have  or  maintain 
his  aforesaid  action  thereof  against  him,  the  said  defendant,*  because  he  says 
that  he,  the  said  defendant,  did  not,  after  he  attained  the  age  of  twenty-one 
years,  and  before  the  commencement  of  this  suit,  assent  to,  ratify,  or  confirm 
the  said  several  promises  and  undertakings  in  the  said  declaration  mentioned,  or 
any  or  either  of  them,  in  manner  and  form  as  the  said  plaintiff  hath  above  in 
his  said  replication  in  that  behalf  alleged.  And  of  this  he,  the  said  defend- 
ant, puts  himself  upon  the  country.     [And  the  siiid  plaintiff  likewise,  &c.]] 

G.  H.,  Defendant's  Attorney. 


Sec.  XVI.    juoqmbnt. 

50.     Plea  of  Judgment  recovered  for  the  Debt, 

C. 
ats.     L— -Com.  Pleas  of  the  Terra  of  —  A.  D. 


.  D.l 
ats.  I 
..  B.J 


A. 

The  defendant,  by  ,  his  attorney,  saith  that  the  plaintiff  his  action 
aforesaid  ought  not  to  have  or  maintain,  because  he  says  that  the  plaintiff 
heretofore,  to  wit,  on  the day  of ,  a.  d. ,  in  the  Court  of  Com- 
mon Pleas  in  and  for  the  county  of ^  in  the  state  of  Ohio,  impleaded  the 

defendant  in  an  action  on  promises,  to  the  damage  of  the  plaintiff  of  dol- 

lara  for  the  not  performing  the  very  same  identical  promises  in  the  declaration 
above  mentioned,  [or  if  the  judgment  in  the  former  action  were  in  debt,  say, 
in  an'  action  of  debt  for  the  detention  of  the  moneys  in  the  said  declaration 

(a)  A  new  promise  btfate  writ  'mu«t  be  pro-    Armstrong,  1  M.  &  Sel.  724.    In  d^,  instead 
yed.  of  the  words,  "and  made  the  said  promises/* 

(b)  See  per  Lord  Ellenborougb,  Colien  v.    state  "  and  agreed  to  pay  the  said  moneyi .*' 
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above  mentioned,  and  for,  upon,  and  in  respect  of  tbe  contracts  and  causes  of 
action  in  the  said  declaration  above  mentioned,]  and  such  proceedings  were 
thereupon  had  in  the  said  action,  that  afterwards,  to  wit,  on  [4^c.]  the  plain- 
tiff by  the  consideration  and  judgment  of  the  said  [last  mentioned]]  Court,  re- 
covered in  the  said  action  against  the  defendant dollars  for  bis  damages 

which  he  had  sustained  on  occasion  of  the  not  performing  the  same  identical 

promises  in  the  said  declaration  above  mentioned,  as  also  —  dollars  for  his 

costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  [or  if  the 

former  action  were  in  debt,  ^tate,  the  said  debt  or  moneys  in  the  said 

declaration  above  mentioned,  to  wit, dollars,  as  also dollars  for  his 

damages  by  him  sustained  by  reason  of  the  detention  thereof,  as  also dol- 
lars for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,] 
whereof  the  defendant  was  convictrd,  as  by  the  record  and  proceedings  thereof 
still  remaining  in  the  said  [last  mentioned]  Court  fully  appears  ;  which  said 
judgment  is  in  full  force  and  unreversed  and  unsatisfied  ;  and  this  the  defend- 
ant is  ready  to  verify  by  the  said  record. 


61.    BepKcation  of  Ntd  Tiel  Record  to  Plea  of  Judgment  recovered  in  the 

same  Court, 

The  plaintiff  saith  that  he  ought  not  to  be  barred  of  his  said  action,  6bc.,  be- 
cause he  saith  that  there  is  not  any  record  of  the  said  supposed  recovery  in  the 
said  plea  mentioned,  remaining  in  the  said  Court  here,  as  the  defendant  hath 
above  alleged ;  and  this  the  plain tiflf  is  ready  to  verify,  when,  where,  and  in 
such  manner  as  the  Court  here  shall  order,  direct,  and  appoint ;  wherefore  he 
prays  judgment,  [_fycJ] 


52.     Replication  of  Nul  7\el  Record  to  Plea  of  Judgment  recovered  in  ano- 

.  ther  Court,* 

The  plaintiflT  saith  that  he  ought  not  to  be  barred  of  his  said  action,  &c., 
because  he  says  that  there  is  not  any  record  of  the  said  supposed  recovery  in 

the  said  plea  mentioned,  remaining  in  the  said  Court  of ,  aforesaid,  as  the 

defendant  hath  above  alleged  ;  and  this  the  plaintiff  is  ready  to  verify,  when, 
where,  and  in  such  manner  as  the  Court  here  shall  order,  direct  and  appoint ; 
wherefore  he  prays  judgment,  [^c] 


Sec.  XVL     limitations,  statute  of. 

53.    Plea  of  the  Statute  of  Limitations.^ 

[Plead  non-assumpsit,  as  ante,  659,  if  there  be  reason  to  deny  the  debt."] 
And  for  a  further  plea  in  this  behalf  the  defendant  saith  [or,  if  the  statute 

(a)  Sometimes  Plaintiff  should  new  assign.       subject,  see  Tidd,  9Ui  ed.  14  to  17;  Stark.  Ev. 

(b)  Swan's  Stat.  663.    As  to  tlis  law  on  this    2d  ed.  tit.  "  Limitations;"  Chii.  Jan.  Ckintr.  2d 
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defeat  part  only  of  the  claim,  sttUe,  as  to  the  said  supposed  causes  of  action, 

so  far  as  they  relate  to  the  sum  of dollars,  parcel  of  the  moneys  in  the 

declaration  mentioned,  the  defendant  saith]  that  the  plaintiff  ought  not  to 
maintain  his  aforesaid  action  thereof  against  him,  hecause  he  saith,  that  the 
said  supposed  causes  of  action  in  the  said  declaration  mentioned,  [as  to  the 
said  sum  of—  dollars,  parcel,  &c.,]  did  not,  nor  did  either  of  them,  accrue* 
to  the  plaintiff,  [omit  the  words  "  to  the  plaintiff,"  where,  the  declaration  is  by 
the  cLSsignee  of  a  bankrupt^  executors^  4^c*»l  &t  any  time  within  [six]  years 
next  before  the  commencement  of  this  suit;  and  this  the  defendant  is  ready 
to  verify.*    [Add  prayer  of  judgment^  as  ante,  |?.  641,  form  1.] 


54.     Replication  that  the  Causes  of  Action  accrued  ivithin  Six  Fears.'' 

And  as  to  the  said  [second']  plea,  the  plaintiff  saith,  that  he  ought  not  to  be 
baned  of  his  said  action,  &c.,  because  he  saith  that  the  said  several  causes  of 
action  in  the  said  declaration  mentioned,  and  each  of  them,  did  accrue  to  the 
plaintiff  within  [six]  years  next  before  the  commencement  of  this  suit,  in 
manner  and  form  as  the  plaintiff  hath  above  thereof  complained  against  the 
defendant;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the  country,.  &c. 

ed.  €26  to  656;  Ballantine  oo  the  Statute  of  merely  a  payment  of  part  or  otber  mere  con* 

LimitatioDS.     Under  the  Eqglish  statute,  tlie  etructive  acknowledgment  of  the  original  debt; 

acknowledgment  of  a  debt,  or  promise  to  pay  17  Ohio  Rep,  9. 

the  same,  made  after  an  action  is  barred  by  the  (a)  This  form  applies  also  in  debt,  '*  Did 
statute,  revives  the  original  debt,  and  an  action  not  within,  &c.,  promise,  &c.,"  io  also  goo<1  in 
may  be  brought  in  such  case  for  the  original  assumpsit  in  those  cases  where  the  promise  is  to 
debt.  But  in  Ohio,  the  acknowledgment  of  a  pay  money  immediately,  so  that  the  cause  of 
subsisting  indebtedness  upon  a  note  already  action  accrues  immediately  after  the  promise  is 
barred  by  the  statute  of  limitations,  etnd  a  pro-  made;  but  it  is  informal  and  demurrable  where  the 
mise  to  pay  the  same,  altbough.it  constitutes  a  promise  is  to  pay  money,  &c.,  at  a  future  day; 
contract  which  can  be  enforced,  and  may  be  1  Saund.  38,  n.  2;  288,  n.  2;  2  Sauud,  63  c,  n. 
sued  on,  does  not  revive  nnd  resuscitate  the  ori-  6;  Leaper  v,  Tatloii,  16  East,  421. 
ginal  debt,  and,  consequently,  in  such  case,  the  (b)  Defendant  may  plead  payment  of  money 
creditor  must  sue  on  the  subsequent  promise;  into  court  as  to  part  of  a  demand  on  the  com- 
17  Ohio  Rep.  9.  If  an  acknowledgement,  or  mon  count,  and  plead  the  statute  as  to  there- 
promise,  cr  payment  of  any  part  of  the  principal  mainder ;  Long  v.  Greville,  10  Eng.  C.  L.  Rep.  5. 
or  interest  be  made  before  tlie  action  is  barred,  (c)  This  general  replication  suffices  as  well 
that  is,  within  the  time  limited  by  the  statute  where  the  original  cause  of  action  arose  within 
for  the  bringing  of  an  action  on  the  original  six  years  before  the  issuing  of  the  writ,  as 
debt,  then  the  debt  is  revived  and  suit  may  be  where  the  plaiutiff,  admitting  that  the  origiiial 
brought  on  the  original  contract  after  such  ao-  or  first  right  ot  suit  accrued  beyond  that  period, 
knowledgment,  promise  or  payment  within  relies  on  a  subsequent  promise  or  acknowledg- 
the  period  limited  generally  by  the  statute ;  id.  meat,  or  by  part  payment,  made  within  the  six 
ib.;  Swan's  Stat.  555,  §5.  If  after  a  debt  is  years.  Such. new  promise  or  acknowledgment 
barred,  the  creditor  undertakes  to  recover  upon  need  not  be  specially  replied;  subject,  however, 
an  acknowledgment,  pay  mem,  &c.,  made  after  to  this  distinction,  that  where  the  declaration 
the  debt  is  barred,  he  mast  make  out  a  new  charges  the  original  promise  as  made  beyond  six 
promise  or  widertakiag  to  pay  the  debt,  and  not  years,  the  plaintiff  cannot  reply,  or  on  the  above 
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55.  RepliaUion  that  Defendant  left  this  State  and  remained  otU  of  the  same 
when  the  Cause  of  Action  accrued^  and  was  Sued  unthin  Six  Tears 
next  cfitr  his  return. 

And  as  to  the  said  [second^  plea,  the  plaintif*  saith  that  he  ought  not  to  be 
barred  of  his  said  action,  &c;,  because  he  says  that  before  the  respective  times 
when  the  said  several  causes  of  action  accrued,  to  ^it,  on  [insert  time  before 
the  alleged  cause  of  action  accrued,"]  at,  [4'c.,])  he,  the  defendant,  left,  remov- 
ed, and  departed  from  the  State  of  Ohio ;  and  at  and  after  the  respective  times 
when  the  said  several  causes  of  action  accrued,  and  from  the  said  time  when 
the  defendant  left  this  State,  he,  the  defendant,  continued  and  remained  out  of 

the  same,  to  wit,  at -,  in ,  until  afterwards,  to  wit,  on,   [^c.,]  when 

he,  the  defendant,  returned  to  this  State,  from  said  place  out  of  this  State, 
where  he  had  so  remained  as  aforesaid,  and  which  was  his  first  return  into 
this  State  from  the  said  place  out  of  this  State,  where  the  defendant  so  was 
and  had  removed  as  aforesaid  tifter  the  said  causes  of  action,  and  every  of 
them,  accrued  to  the  plaintiff;  and  that  he,  the  plaintiff,  commenced  this  suit 
within  six  years  next  after  his,  the  said  defendant's  first  return  into  this  State ; 
and  this  the  said  plaintiff  is  ready  to  verify,  \Jrc.;  conclude  as  ante,  p.  64% 
form  5/] 

replication  siwtain  his  claim  on  a  fre^b  condi'  conditional  engagement,    could  not  afford  the 
tional  promise  within  six  years.    Where  the  plaintiff  an  opportmiity  of  resting  his  case  od 
new  promise  is  absolute,  in  the  terms  of  the  ori-  the  conditional  promise ;  and  a  replication  set- 
gin^l  engagement,  and  made  within  the  period  ting  up  such  qoalified  promise,  would  be  bad>  as 
limited,  it  is  sufficient  to  declare  on  the  original  n   departure  from  a  declaration  charging  the 
contract  and  promise;  15  Ohio  Rep.  190;    16  first  contract;  see  the  cases.  Chit.  jun.  Contr. 
East,  420;  Upton  v.  Else,  22  Eng.  C.  L.  Rep.  2d  ed.  642,  643,  6M,  654, 655;  Haydon«.  Wil- 
461;  17  Ohio  Rep.  9;  see  note  b,  ante,  p.  698:  liams,  20  Eng.  C.  L.  Rep.  86.     Fraud  cannot 
and   then  the   abore  replication   suffices;   but  be  set  op  as  an  amfiwer  to  the  statute,  if  the  de- 
where  the  defendant  waives  the  statute  condi'  claration  be  not  founded  thereon,  and  the  repli- 
fioTioi/y,  only,  (as  if  he  promise  to  pay  ioA«tta5/«,  cation  contain  a  mere  traverse  of  tlie  plea; 
or  convenient,  &c.,)  he  is  liable  only  if  the  con-  Clark  v,  Hougham,  9  Eng.  C.  L.  Rep.  47.    Re- 
dition  be  completed,  and  the  declaration  should  plication  of  plaintiff's  infancy;  2  Saund.  118. 
be  framed  specially  on  such  new  promise.    So,  Replication  that  plaintiff  obtained  a  judgment, 
where  the  subsequent  promise  is  made  after  the  which  was  arrested  or  reversed,  and  that  be 
original  debt  is  barred,  the  plaintiff  should  de-  now  comes  witliin  a  year  after  such  reversal ;  2 
clare  on  such  promise ;  17  Ohio  Rep.  9.  Saund.  63  fa.    Replicalion  in   action  against 
.  When  the  declaration  is  upon  a  note  with  husband  and  wife;   Pittam  v.  Foster;  8  Kng. 
common  counts,  and  plea  of  the  statute  of  limi*  C.  L.  Rep.  67.    As  to  note  made  in  another 
tations  as  to  the  count  on  the  note  and  the  com-  State,  see  7  Ohio  Rep.  246;  14  do.  437;  16  do. 
mon  counts,  with  a  replication  in  the  above  146.    Where  the  plaintiff  replies  that  the  cause 
form,  the  plaintiff  may  recover  under  the  com-  of  action  arose  within  six  years,  it  is  for  him  to 
mon  counts  on  a  promise  to  pay  the  debt,  made  prove  the  cause  of  action,  and  that  it  accrued 
after  suit  on  the  note  is  barred  by  the  lapse  of  originally,  or  has  been  recognized  by  part  pay- 
fifteen  years.  rocnt,  &c.,  within  six  year?. 

It  is  proper  to  add,  that  the  general  traverse  (a)  See  Swan's    Stat.  655,  §7. 
of  the  plea  to  a  declaration  on  the  original  un- 
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56*  Replication  that  the  Drf&ndant  resided  out  of  the  State  at  the  time  the 
Cause  of  Action  accrued^  and  that  Plaintiff  Sued  within  Six  Years 
fiext  cfter  his  return. 

And  as  to  the  said  \seeond'\  plea,  the  plaintiff  saith  he  ought  not  to  he 
barred  of  his  said  action,  &c.,  because  he  says  that  before  and  at  the  respective 
times  when  the  said  several  causes  of  action  accrued,  he,  the  defendant,  resi- 
ded out  of  the  State  of  Ohio ;  and  at  and  after  the  respective  times  when  said 
several  causes  of  action  accrued,  he,  the  defendant,  'continued  to  reside  out  of 

said  State,  to  wit,  at ,  in ,  until  afterwards,  to  wit,  on,  [^-c.,]  he,  the 

defendant,  removed  and  came  to  this  State  from  said  place  out  of  this  State, 
where  he  had  so  resided  as  aforesaid,  and. which  was  his  first  removal  into  this 
State  from  his  said  place  of  residence  out  of  this  State  where  he  had  so  resi- 
ded aforesaid,  after  the  said  causes  of  action,  and  every  of  them,  accrued  to 
the  plaintiff;  and  that  he,  the  plaintiff,  commenced  this  suit  within  six  years 
next  after  his,  the  said  defendant's  said  first  removal  and  coming  into  this  State, 
to  wit,  on,  [^Cm3  c^d  ^'^is  ^^  ^^  plaintifif  is  ready  to  verify ;  wherefore  he 
prays  judgment  and  his  damages,  &c.* 


67.  Replication  that  the  Defendant  removed  to  a  place  unknown  to  the 
Plaintiff,  and  that  Plaintiff  Sued  within  Six  Years  next  after  his 
place  of  Residence  became  known.^ 

^  And  as  to  the  said  second  plea,  the  plaintifif  saith,  that  he  ought  not  to  be 
barred  of  his  action  by  reason  of  any  thing  in  that  plea  alleged,  because  he 
says  that  [^long  before,  or,  say,  within  six  years  next  after]  the  respective 
times  when  said  several  causes  of  action  accrued,  to  wit,  on,  [^c.,]  he,  the 
defendant,  removed  from  his  then  place  of  residence,  to  wit,  at  ,  in  , 

to  a  place  and  parts  unknown  to  the  plaintiff,  in  whose  favor  alone  said  causes 
of  action  accrued ;  and  that  he,  the  defendant,  from  the  said  time  when  he  so 
removed  from  his  said  place  of  residence  [before,  or,  say,  within  said  six  years 
next  after]  the  respective  times  when  said  several  causes  of  action  accrued, 
continued  and  remained  in  a  place  and  parts  unknown  to  the  plaintiff;  and 
the  same  was  unknown  to  the  plaintiff  until  a  long  time  afterwards,  and  after 
the  respective  times  when  said  several  causes  of  action  accrued,  to  wit,  on, 

([4^c.,]  when  the  place  of  residence  of  said  defendant,  to  wit,  at ,  in  , 

first  then  became  and  was  known  to  the  plaintiff,  and  that  he,  the  plaintiff, 
commenced  this  suit  within  six  years  next  after  his,  the  said  defendant's  place 
of  residence  first  became  and  was  known  to  the  plaintiff  as  aforesaid ;  and 

(ft)  See  Swan's  Stat.  505,  §7;  9  Ohio  Rep.  tion  prorides  for  three  daseee  of  caees  :  <  1. 

86.  When  any  person  shaH  have  left  the  State  and 

(b)  As  to  the  (brm  of  this  replication:  In  the  remained  out  of  the  same.'    2.  When  any  per- 

case  of  CoTcntrj  v.  Atherton,  (9  Ohio  Rep.  96,)  son  *  shall  reside  out  of  the  State; '  and  S. 

the  eoort  say  in  reference  to  the  7th  section  of  When  any  person  *  shall  have  remaved  to  any 

the  statute  of  Hraitattons:  **This  aeventh  sec-  place  unknown  to  the  persons  in  whose  favor  a 


702  PLEAS,  REPLICATIONS,  &c.,  IN  ASSUMPSIT. 


Payment. 


this  the  plaintiff  is  ready  to' verify,  [^c.f  prayer  of  judgment^  as  ante,  p.  642, 
form  5.] 


Sec.  XVII.     payment.' 

68.    Plea  of  Payment  btfore  Action  to  part  of  the  Plaintiff*  s  Claim. 

1.  Nan  assumpsit,  nun^uam  indebitatus,  or  other  appropriate  pleas,"]  And 
for  a  further  plea  as  to  the  said  (promises,)  [in  debt  say,  "  debts  and  causes 

cause  of  action  may  exist.*    As  to  the  two  for-  excepts  three  classes  of  cases:   1.  When  any 

mer  classes,  it  is  enacted  that  if  they  shall  have  person  sliall  have  lefl  tlie  State  and  remained 

thus  rerooyed  and  remained  or  resided  out  o/the  cut  of  the  same;  or,  2.  Shall  reside  out  of  the 

State  <  at  the  time  any  cause  of  action  MhaU  have  same  wlien  the  cause  of  action  shall  have  ac- 

accrued  against  thtm^  the  person  haying  such  cnied  against  him,  or  3.  Shall  hayeremoyed  to  any 

cause  of  action,  may  commence  his  suit  *  within  place  unknown  to  the  person  in  whose  fayor 

such  lime  as  is  limited  as  aforesaid,'  after  their  such  cause  of  action  may  exist,   during  such 

return  or  removal  to  the  State.    Tlie  provision  time  as  is  limited  by  this  act.     In  such  cases 

is  nothing  more  nor  less  than  this^  that  the  stat-  the  action  may  be  commenced  within  such  time 

ute  shall  not  begin  to  run  in  favor  of  any  person  as  is  limited  by  the  act,  after  his  or  her  return 

until  such  person  is  within  the  jurisdiction  of  to  the  State — or,  if  within  the  State,  and  if  his 

the  State,  aqd  in  a  situation  that  suit  may  be  or  her  residence  is  unknown,  then  within  nich 

prosecuted  against  him  in  our  own  courts.  time  after  his  or  her  place  of  residence  shall  be- 

**  As  to  the  other  class  of  cases,  there  is  more  come  known, 
difficulty,  alUiough  probably  the  intention  of  the        <'  It  is  a  maxim  of  interpretation,  that,  when 

Legislature  was  the  same.    The  provision  is,  the  words  of  a  statute  are  unambiguoos,  there  is 

that  if  any  person  *  shall  have  removed  to  any  no  room  for  construction, 
place  unknown  t»  the  person  in  whose  favor        "  The  statute  says,  *  If  a  person  remove  to 

such  cause   of  action  may  exist,  during  euch  parts  unknown  during  such  time  as  is  limited  b^ 

time  as  is  limited  by  this  act,'  then  the  person  hav-  this  act,  then,  after  his  return  to  the  State  — or, 

ing  such  cause  of  action,  may  commence  suit  if  within  the  State,  after  his  place  of  residence 

within  such  time  as  is  limited  by  the  act,  *  after  shall  become  known,  the  action  may  be  com- 

his  or    her  place  of  residence  shall    become  menced  against  him  within  the  time  limited  by 

known.*    In  the  former  part  of  the  section,  the  this  act. 

expression  is,  *  at  the  time  any  cause  of  action        "If  a  person  then  go  to  parts  unknown,  dnring 

shall  have  accrued  against  him,'  in  this  *  during  the  existence  of  a  cause  of  act  ion  against  him,  he 

such  time  as  is  limited  by  this  act.*    Upon  this  loses  the  benefit  of  the  time  which  may  have  run 

clause  it  might  be  argued  with  some  plausibility,  in  his  favor  prior  to  his  departure,  and  gives  the 

that  if  a  person  against  whom  a  cause  of  action  entire  time,  first  limited,  to  the  person  having  a 

existed,  should  abscond  and  conceal  himself,  the  claim  against  him,  witliin  which  to  commence  his 

eficct  would  be  not  only  to  destroy  the  force  of  suit,  after  his  place  of  residence  shall  have  be- 

the  statute  from  such  time  until  the  place  of  his  come  known.    There  of  course  must  be  a  remo- 

coucealment  should  liecome  known,  but  to  des-  val  and  change  of  residence,  not  a  merctempora- 

troy  its  force  for  the' time  itliad  already  run.    It  ry  absence. 

is  not  necessary,  however,  in  the  present  case,        "If  a  person  remove  to  parts  unknown,  it  uiat« 

to  give  any  definite  opinion  on  this  part  of  tlie  ters  not  whether  he  goes  beyond  the  limits  of  the 

section.  State,  or  remains  concealed  or  unknown  within 

"  In  the  case  before  the  court,  the  replication  it;  the  statute  does  not  commence  running  in  his 

shows  that  *  at  the  time  the  cauae  of  action  accru-  favor,  until  his  place  of  residence  becomes  known. 

ed,*  the  defendant  was  within  the  State,  and  left  A  mere  return,  in  case  of  removal  without  the 

afterwards.    It  does  not  appear  that  he  removed  State,  ia  not  aafficient,  unless  the  claimant  has  a 

to  any  place  to  the  plaintiff  unknown."  knowledge  of  his  residence  after  such  return." 

Bat  ill  the  case  of  SuUeuberger  v,  Gest*  et  al.,        (a)  Ai  to  the  defence  of  payment  and  cvidenoe 

14  Ohio  Rep.  206,  the  court  say:  «<  The  atatnte  thereon,  see  Cliit.  jun.  Gontr.  2d  ed.  676  to 689 
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of  action,"  so  far  as  they  relate  to  the  sum  of dollars,*  parcel  of  the  8i>m 

in  the  (first)  count  of  the  declaration  mentioned ;  and  also  to  the  further  sum 
of dollars,*  parcel  of  the  sum  in  the  (second)  count  of  the  declaration  men- 
tioned ;  the  defendant  says,  that  the  plain  tifiT  ought  not  to  maintain  his  afore- 
said action  thereof  against  him,  because,  he  says,  that  after  the  (making  the 
promises,)  [in  debt  say,  **  accruing  of  the  said  debts  and  causes  of  action,"]]  in 
the  introductory  part  of  this  plea  mentioned,*  and  before  the  commencement  of 
this  suit,  to  wit,  on,  &c.,  at  [dbc,  exact  day  not  material,  and  it  is  usual  to  lay 
0¥ie  day,  though  there  have  been  payments  on  different  days,"]  he  paid  to  the 
plaintifi^  and  the  plaintiflf  then  and  there  accepted  and  received  from  the  de- 
fendant, divers  moneys,  to  wit,  to  the  amount  of  ■■  dollars,^  (in  full  satisfac- 
tion and  discharge  of  all  the  damages  by  the  plaintiff  sustained,  on  occasion  of 
the  non-performance  of  the  said  promises  in  the  introductory  part  of  this  plea 
mentioned,)  [in  debt  state,  *'  in  full  satisfaction  and  discharge  of  the  said  debts 
in  the  introductory  part  of  this  plea  mentioned,  and  of  the  plaintiff's  damages 
by  him  sustained  on  occasion  of  the  detention  thereof."]  And  this  the  defend- 
Stark.  £7]^  2d  ed.  *<  Payment/'  596.  Pay-  payment  U  meant  to  apply;  and  in  Marihall «. 
■Mntat  a  counting -house,  when  good;  Sander-  Whiteeide,  1  M.  fc  W.  189;  Parke,  B.  iayt, 
aOtt  V.  Bell,  2  C.  &  M.  204.  As  to  pteas  of  that  *' when  the  plea  amounts  to  an  accord  and 
accord  and  aatM&ction,  see  ante,  664.  A  pay-  satis&ction,  it  may  be  right  to  plead  it  sepa- 
BKOt  may  be  in  goods  as  well  as  in  money,  as  for  rately  to  each  particular  count,  bat  where  there 
instanbe,  "  if  a  party  delivers  goods  aa  for  a  ia  a  plea  of  payment  of  money  into  Court,  it 
particular  amount,  together  with  the  balance  in  need  not  be  pleaded  to  each  count,  but  may  be 
money,  then  the  goods  would  clearly  be  delivered  pleaded  generally  to  the  whole  declaration."  On 
as  a  payment  ;>ro  tanto.  Whether  they  were  so  the  Whok  it  would  be  safer,  where  the  plea  does 
daliTered  would  be  a  question  ibr  the  jury ;  per  net  go  to  the  loAo/eof  the  breaches  in  the  dechura- 
Alderson,  B.  Canaan  v.  Wood,  2  M.  &  W.  467;  tion,  to  show  specifically  what  portions  of  the 
and  see  Hooper  v.  Stevens,  31  Eng.  C.  L.  Rep.  money  paid  are  to  be  applied  to  each  claim.— 
29.  Care  must  be  taken  that  the  plea  be  applied  only 

So  a  payment  made  to  a  third  party  by  a  ten-  to  so  much  of  the  promises  and  moneys  laid  in 
ant,  and  allowed  by  a  landlord  in  a  written  ac-  the  declaration  as  the  sum  paid  will  satisfy.  The 
count  as  so  much  rent  paid  to  him  (the  landlord)  payment  of  a  less  sum  than  the  debt  will  not  in 
nay  constitute  sufficient  facts  to  support  a  plea  general  discharge  the  debtor's  liability  to  the 
of  payment  of  that  rent ;  Walker  v.  Andrews,  8  residue  of  the  demand,  although  a  receipt  in  full 
M.  &  W.  312.  And  see  Wade  v.  Wilson,  1  be  given,  there  being  no  r«{«iue  under  seal ;  see 
East,  200.  Fitch  v.  Sutton,  &East,  232;  Cliit.  jun.  Contr. 

When  debiting  in  a  banker's  book  amounts  to  2d  ed.  631,  678.  There  is  an  exception  where 
a  payment;  Belcher  v.  Lloyd,  10  Bing.  810;  S.  the  payment  i«  made  to  the  plaintiff  under  a  ge- 
C.  3  H.  fcS.  822;  Ryder  o.  Wallett,7  C.  &P.  neral  ornqfoeitipm  arrangement  with  defendant's 
606.  creditors;  see  Forms  14  and  16,  ante,  673;  and 

A  check  to  operate  as  a  payment  must  be  un-  also  in  the  case  of  a  payment  made  by  a  third 
conditional  in  its  terms;  Hough  v. May,  81  Eng.  person  out  of  his  own  moneys,  and  in  a  few 
C.L.  Rep.  236.  other  insUnces;  see  Chit.  jun.  Contr.  2d  ed. 

Payment  can  be  given  in  evidence  under  the    678. 
general  issne,  whether  in  whole  or  in  part.  (b)  The  af  gregate  amount  to  which  the  plea 

(a)  In  Mee  v.  Tomlinson,  31  Eng.  C.  L.  Rep.  of  payment  is  pleaded,  should  be  the  amount 
66,  it  was  held  that  a  plea  of  payment  of  a  part  which  the  plaintiff  can  probably  prove  he  has 
of  several  sums  mentioned  in  the  declatation,  paid;  when  pleaded  to  mora  than  the  defefldaiit 
maet  show  to  Asw  much  of  each  of  those  sums  the    succeeds  in  proving  at  the  trial*  it  haa  been  held 

13 
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ant  is  ready  to  verify ;'  wherefore  he  prays  judgment  if  the  plaintiff  ought  to 
maintain  his  aforesaid  action  thereof  against  him,  &c. 

J.  S.,  Attorney  for  Defendant. 


59.    Plea  of  Payment  before  Action  of  the  whole  of  Plaintiff* 8  Claims 

And  for  a  further  plea  in  this  behalf,  [or  if  the  plea  be  pleaded  to  one  eouni 
only,  and  there  be  no  other  plea  to  that  county  see  ante,  703,  note  (a,)  eay,  and 
as  to  the  said  first  count,]  the  defendant  says  the  plaintiff  dught  not  to  maintain 
his  said  action  thereof  against  him,  because,  he  says,  thai  after  the  making  of 
the  promises  [in  debt  say,  "  accruing  of  the  said  debts  and  causes  of  action,'*] 
in  the  declaration  mentioned,  and  before  the  commencement  of  this  suit,  to  wit, 

on  the  —  day  of         ,  a.^  d. ,  [any  day  before  writl^  at  [&^J]  he  paid 

to  the  plaintiff  divers  sums  of  money,  amounting,  to  wit,  to  all  the  moneys  in 

the  declaration  [or  " count"]  mentioned,  in  full  satisfaction  and  discharge 

of  all  the  causes  and  rights  of  action  in  (that  count)  mentioned,  which  payment 
the  said  plaintiff  did  then  and  there  accept,  of  and  from  the  defendant,  in  such 
fnll  satisfaction  and  discharge  as  aforesaid  ;  and  this  the  defendant  is  ready  to 
verify.     Wherefore,  [^'C,  conclude  as  in  the  preceding  plea."] 


60.  Plea  to  a  Declaration  containing  an  indebitatus  count,  and  an  account 
stated^  that  the  debts  staled  in  those  two  accounts  are  one  and  the 
same  sum,  and  payment  of  that  sum.^ 

!•  Non  assumpsit  or  other  appropriate  pleas.']    And  (for  a  further  plea)  as 
to  the  sum  of  dollars,  parcel  of  the  said  sum  of  money  in  the  (first)  count 

diat  the  plea  may  be  taken  distnbutivdy,  and  that  be  as  above.  Case^  may  possibly  occur,  when 
in  snch  case,  the  verdict  must  be  entered  for  the  the  declaration  contafhs  a  special  count  n'hefe 
defendant  as  to  the  amount  proved  to  be  paid,  the  debt  was  paid  immediately  it  in  law  accrued 
and  for  the  plaintiff  as  to  the  residue ;  Cousins  due,  in  strict  performance oHhe  defendant's  prom- 
ts. Paddon,  1  C.  M.  &  R.  547;  cited  1  Chit,  ise,  as  laid  in  the  declaration;  the  plea  should 
Prec.  961.  then  be  a  simple  traverse  of  the  breach,  concla- 

(a)  A  plea  of  payment  in  satisfaction  of  the'  ding  to   the  country;  see  Ensall  v.  Smith,  tibi 

damages  must  conclude  tvith  a  verificatibti,  as  it  supra;  Dicken  v.  Ncale,  1  M.  &;  W.  556.    In 

admits  a  breach,  viz.  the  non-payment  on  re-  debt  the  statement  of  the  breach  is  mere  form, 

quest;  Cnsall  v.  Smith,  1  C.  M.  &  R.  522;  8  and  cannot  be  traversed;  Ashbee  v.  Pidduck^  1 

Dowl.  198,  S.  C;  Cooper  v,  Phillips,  3  Dowl.  M.  &  W.  564.     A  plea  of  payment,  therefore,  in 

105;  S.  C.  1  C.  M.  fc  R.649;  cited  1  Chit,  that  fonn  of  action,  must,  as  it  admits  adei^, 

Prec.  861.  always  conclude  with  a  verification;  Goodchild 

Where  no  time  for  payment  of  a  debt  is  pro-  v.  Pledge,  1  M.  &  W.  863. 
Tided  fay  the  parties,  it  impliedly  accrues  dne        (b)  This  form  has  been  adopted  in  practice  in 

immediately,  the  consideration  for  it  has  attached  cases  where  there  is  a  doubt  as  to  the  proof  of 

widiout  demand;  for  instance,  in  the  case  of  the  the  amount  paid ;  see  the  notes  to  the  last  form, 

sale  of  goods,  where  no  credit  was  agreed  upon,  which  will  be  for  the  most  part  applicable  to 

the  price  becomes  due  on  the  delivery  of  the  this. 

goods,  and  if  not  then  paid,  though  not  demand-        (c)    This  form  was  held  good  in  Mee  v.Tom- 

ed,  there  is  in  law  a  breach,  and  right  to  (norn-  linson.    81  Eng.  C.  L.  Rep.  66.    See  the  notes 

inal)  damagm;  and  in  such  case  the  plea  should  to  form  58,  p.  708. 
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mentioned,  and  as  to  the  sum  of  ■  dollars,  parcel  of  the  said  sum  of  money 
in  the  (last)  count  meationed,  the  defendant  says  that  the  plaintiff  ought  not  to 
maintain  his  aforesaid  action  thereof  against  him,  because  he  says  that  the  said 
sum  of  — ^  dollars,  so  found  to  be  due  to  the  plaintiff  on  an  account  stated  as 

in  the  said  (last)  count  mentioned,  is  the  same  sum  of dollars,  parcel  of  the 

said  sum  of  money  in  the  said  (first)  count  mentioned ;  and  that  the  said  two 

sums  of dollars  each,  are  one  and  the  same  debt  of dollars,  and  not 

other  or  different  debts  of  — —  dollars.  And  the  defendant  further  says,  that 
after  the  making  the  promises  in  the  introductory  part  of  this  plea  mentioned  ; 
[proqeed  as  inform  58  from  the  asterisk,  observing  the  notes  to  that  form. 


61 . '  Replication  denying  the  payments  in  satisfaction. 

And  the  plaintiff,  as  to  the  plea  of  the  defendant  by  him  (secondly)  abo7e 
pleaded  to  the  said  promises  so  far  as  they  relate  to  the  said  sum  of  ■  dol- 
lars, parcel,  [&c.,  following  the  statemetit  in  the  introductory  part  oftheplecC] 
says,  that  he  ought  not  to  be  barred  of  his  said  action,  &c.,  because  he  says  that 
the  defendantdidnotpay  to  the  plaintiff,  nor  did  the  plaintiff  accept  or  receive' 
from  the  defendant  the  said  sums  of  money  in  the  said  (second)  plea  men- 
tioned in  satisfaction  or  discharge  of  the  damages  by  the  plaintiff  sustained  on 
occasion  of  the  non  performance  of  the  said  promises  in  the  introductory  part 
of  the  said  (second)  plea  mentioned  [in  debt  state  **  in  satisfaction  and  dis- 
charge of  the  said  debts  in  the  introductory  part  of  the  said  (second)  plea  men- 
tioned, and  of  the  plaintifTs  damages  by  him  sustained  on  occasion  of  the 
detention  thereof"]  in  manner  and  form  as  the  defendant  hath  in  the  said 
(second)  plea  alledged ;  and  this  the  plaintiff  prays  may  be  icquired  of  by  the 
country,  dbc. 


62.    Plea  of  Payment  of  Debt  and  Costs  to  the  Plaintiff  after  action  brought ^ 

in  satisfaction.^ 

1.  iVon  assumpsit  or  other  plea  according  to  the  facts,  except  as  to  the  sum 

paid:2  And  as  to  the  sum  of dollars,  parcel,  [6bc.,]  the  defendant  says, 

that  the  plaintiff  ought  not  further  to  maintain  his  aforesaid  action  thereof 
against  him,  because  he  saith  that  after  the  commencement  of  this  suit,  [**and 

(a)  Replication. "  tint  defendant  did  091  pay^  has  the  commencement  and  conclwion  of  aet» 

■or  did  defendant  reoeiTe,*'  held,  good  on  tpe-  non  uUeriua;  and  actUment  non  generally  wonld 

cial  demurrer;  Webbv.  Weatherby,  1  Bing.  N.  be  improper,  for  that  formula  it  taken  to  refer  in 

C.  602.  point  of  time  to  the  coramenoement  of  the  rait, 

(b>  If  a  plea  in  bar  be  founded  on  any  matter  and  not  to  the  time  of  plea  pleaded.    Stephene , 

arising  aficr  the  commencement  of  the  action,  8d  ed.  401, 
though  it  he  not  pletded  after  a  proTioiu  plea,-  it 


706  PLEAS,  REPLICATIONS,  &c.,  IN  ASSUMPSIT. 

--  -  _!■_  _  ■_  _  I     II    IB  |--i'bB  J  I  _  -  
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before  the  plaintiff  declared  therein  as  aforesaid,"  if  stteh  be  the  fact,']  to  wit, 
on  [Ac,"]  at  [dbc]  the  defendant  paid  to  the  plaintiff  a  large  sum,  to  wit,  the 

sum  of dollars,  in  full  satisfaction  and  discharge  of  the  said  cause  of  action 

as  to  the  said  sum  of  dollars,  parcel,  &c.,  and  of  all  the  damages  by  the 

plaintiff  sustained  on  occasion  of  the  non-performance  of  the  said  promise  as 
to  the  said  sum  of  dollars,  parcel,  dbc.,  [or  in  debt,  "  on  occasion  of  the 

detention  thereof,"]  and  of  all  the  costs  and  charges  of  the  plaintiff  by  him 
incurred  and  expended  in  commencing  the  said  action  and  prosecuting  the 
same  to  the  time  of  such  payment,  and  the  plaintiff  then  and  there  accepted 
and  received  the  said  sum  of  — -»  dollars,  in  fuU  satisfaction  and  discharge  of 
the  last  mentioned  cause  of  action,  and  damages,  costs  and  charges ;  and  this 
the  defendant  is  ready  to  verify ;  wherefore  he  prays  judgment  if  the  plaintiff* 
ought/ur/Aer  to  maintain  his  aforesaid  action  thereof  against  him,  &c. 


payhent  of  money  into  court.* 
63.    Plea  of  Payment  into  Court. 

And  the  defendant  says  that  the  plaintiff*  ought  noi  further  to  maintain  his 
action,  because  the  defendant  now  brings  into  Court  the  sum  of  —  dollars, 

ready   to   be   paid  to  the  plaintiff",  together  with  the   sum  of dollars, 

the  costs  that  have  accrued  ;  and  the  defendant  further  says,  that  the  plain- 
tiff has  not  sustained  damages  [or  in  actions  of  debt,  •*  that  he  never  was  in- 
debted to  the  plaintiff"]  to  a  greater  amount  than  the  said  sum  of,  [&c.]  in 
respect  of  the  cause  of  action  in  the  declaration  mentioned,  and  this  he  is  ready 
to  verify :  wherefore  he  prays  judgment,  if  the  plaintiff  ought /ur/Aer  to  main- 
tain his  action  thereof. 


64.    Rqilication  to  a  Plea  of  Payment  of  Money  into  Court; — Tliat  Plain- 
tiff accepts  the  same  in  scUisfaction. 

The  plaintiff  as  to  the  said  plea  accepts  and  takes  out  of  the  said  Court  the 

said  sum  of dollars,  in  full  satisfaction  and  discharge  of  the  said  causes  of 

action  in  the  declaration  mentioned.  Therefore,  as  to  such  causes  of  action  the 
plaintiff  is  satisfied,  and  he  prays  judgment  for  his  costs  and  charges  in  this 
behalf,  ^c. 


66.    ReplieaUon  to  Plea  of  Payment  of  Money  into  Court ; — TTutt  Plmn- 

tiff*  claims  a  further  sum. 

The  plaintiff"  saith  that  he  ought  not  to  be  barred  from  further  maintaining 
his  aforesaid  action,  because  he  saith  that  he  hath  sustained  damages  [or  m 

(a)  Am  to  paying  money  into  Court,  ^«ee  ante  p.  e08. 
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<fe&/,  ''  that  the  defendant  was  and  is  indebted  to  him"]  to  a  greater  amount 
than  the  said  sum,  of  — »  dollars,  in  respect  of  the  causes  of  action  in  the 
declaration  mentioned,  and  this  the  plaintiff  prays  may  be  inquired  of  by  the 
country,  &c. 


Sec.  XVIIL     relbasb. 
66.    Plea  of  Release. 


C. 

ads.    i. — ■ Com.  Pleas. 

A 


ids.  y 

.  B.  J 


And  the  said  C.  D.,  defendant  in  this  suit,  by  A.  &  R.,  his  attorneys,  comes 
and  defends  the  wrong  and  injury  when,  &c.,  and  says  that  the  said  plaintiflf 
ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  because 
he  says  that  after  the  making  of  the  said  several  promises  and  undertakings  in 
the  said  declaration  mentioned,  and  before  the  commencement  of  this  suit,  to 

wit  on  the  —  day  of—,  in  the  year [the  date  of  the  relectse,"]  at, 

[&c.f  the  venuei]  aforesaid,  the  said  plaintiff,  by  his  certain  writing  of  release, 
aealed  with  his  seal,  and  now  shown  to  the  said  court  here,  the  date 
whereof  is  the  day  and  year  last  aforesaid,  did  remise,  release,  and  forever  quit 
claim  unto  the  said  defendant,  his  heirs,  executors  and  administrators,  the  said 
several  promises  and  undertakings  in  the  said  declaration  mentioned,  and  each 
and  every  of  them,  and  all  sum  and  sums  of  money,  then  due  and  owing,  or 
thexeafter  to  become  due,  together  with  all  and  all  manner  of  action  and  ac- 
tions, cause  and  causes  of  action,  suits,  bills,  bonds,  writings  obligatory,  debts, 
dues,  duties,  reckonings,  accounts,  sum  and  sums  of  money,  judgments,  exe- 
cutions, damages,  and  demands  whatsoever,  both  at  law  and  in  equity,  or 
otherwise  howsoever,  which  he,  the  said  plaintiflf,  then  had,  or  which  he  should 
or  might  at  any  time  thereafter  have,  claim,  allege  or  demand  against  the  said 
defendant,  for  or  by  reason  or  means,  &c.,  [giving  the  language  of  the  re* 
lease^  as  by  the  said  deed  or  writing  of  release,  reference  being  thereunto  had, 
will  fully  appear.  And  this  he,  the  said  defendant  is  ready  to  verify  ;  where- 
fore he  prays  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  &c. 

A.  &  R.,  Defendant's  Attorneys. 


67.    RepKeation  that  the  Release  was  obtained  by  Fraud. 

Commencement  as  ante^  p.  642,  form  5.]  Because  he  says  that  the  said 
rapposed  writing  of  release  in  the  said  plea  mentioned,  was  had  and  obtained 
from  him,  the  said  plaintiff,  by  the  fraud  and  covin  of  the  said  defendant,  to 
wit,  at,  [&c.  venwc,]  and  this,  [Ac,  concluding  unth  a  verification.'] 
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68.     Rejoinder  that  the  Release  was  fairly  obtained. 

Commencement  as  ante  p.  646,  form  9  to  the  *,  and  then  as  follows :']  Be- 
cause he  says  that  the  said  deed  of  release  in  the  said  [second 3  plea  men- 
tioned, was  had  and  obtained  fairly,  and  not  by  the  fraud  or  covin  of  the  said 
defendant,  in  manner  and  form  as  the  said  plaintifT  hath  above  in  his  said  rep- 
lication in  that  behalf  alleged.  And  of  this  the  defendant  puts  himself  upon 
the  country,  and  the  plaintiff  doth  the  like,  &c. 

J.  S.,  Attorney  for  Defendant. 


Sec.  XIX.  tender/ 

69.    Plea  of  Non-assumpsit,  ^c,  except  as  to  part,  and  a  Tender  of  that 

Sum* 

And  the  defendant,  by ,  his  attorney,  as  to  all  the  said  several  supposed 

promises  in  the  said  declaration  mentioned,  except  as  to  the  gum  of dollars, 

(a)  See,  in  general.  Com.  Dig.  and  Bac.  Ab.  thereon,  and  shall  bring  into  court  the  money  so 
tit.  "Tender;"  2  Stark. Ev.  2d  Ed. tit.  "Ten-  tendered,  the  plaintiff  shall  not  have  judgment 
der,'*  7783  Chit.  Jun.  Contr.  2d  ed.  616  to  626.  for  more  than  the  money  so  due  and  tendered, 
A  plea  of  tender  is  an  issuable  plea  and  may  without  costs ;  and  shall  pay  the  defendant  his 
be  pleaded  after  time  obtained;  see  Nonne  o.  costs.  And  in  any  action  or  snit  brought  on  any 
Smith,  1  H.  Bla.  369;  Kilwick  v.  Maidman,  1  writing  obh'gatory,  promise  or  contract,  for  the 
Burr.  59.  Where  there  is  any  doubt  as  to  the  paymeut  of  any  article  or  thing  other  than 
formality  or  proof  of  the  tender,  the  proper  money,  or  for  tlie  pert onoance  of  any  work  or 
course  is  to  plead  payment  of  money  into  Court,  labor,  if  the  defendant  shall  plead  that  he  did 
because  if  defendant  fail  on  his  plea  of  tender,  tender  payment  or  performance  of  such  writing 
he  will  have  to  pay  all  costs,  whereas  on  the  obligatory,  promise  or  contract,  at  such  time  and 
plea  of  payment  of  money  into  Court,  the  dc-  place,  and  in  such  article  or  articles,  w^ork  or 
fendant  only  pays  costs  up  to  the  time  of  his  labor,  as  by  such  writing  obligatory,  promise  or 
plea,  if  plaintiff  take  it  out  and  proceed  no  lur-  contract,  he  was  bound  to  pay  or  perform,  and  if 
tber ;  and  defendant  obtains  his  costs  if  plaintiff  the  court  or  jury  shall  find  that  the  defendant  did 
proceed  further  after  the  plea  of  payment  of  tender  as  alleged  in  his  plea,  they  shall  at  the 
money  into  Court.  The  tender,  if  pleaded  to  a  same  time  assess  the  value  of  the  property  or  la- 
special  count,  admits  the  contract  therein  sta-  bor  so  tendered,  and  thereupon  judgment  shall 
ted;  if  pleaded  to  the  common  count,  it  is  an  be  rendered  in fiivor  of  the  plaintiff,  for  the  sum 
admission  only  to  the  extent  of  the  sum  tender-  so  found,  without  interest  or  cost,  unless  the  de- 
ed; see  Cox  v.  Brian,  8  Taunt.  95.  The  stat-  fendant  shall  forthwith  perform  his  contract,  or 
ute  of  Ohio,  (Swan's  Stat.  982,)  provides  :  give  to  the  plaintiff  such  assurance  as  the  court 
*<  That' in  any  action  or  suit  brought  on  any  writ-  may  approve,  tliat  he  will  perform  the  same 
ing  obligatory,  promise  or  contract,  for  the  pay-  within  such  time  as  the  court  shall  direct ;  in 
ment  of  money,  if  the  defendant,  on  a  plea  of  which  case  judgment  shall  be  rendered  for  the 
tender,  shall  prove  that  he  did  tender  payment  defendant.  And  in  case  any  article  so  tendered, 
of  the  money  due  on  such  writing  obligatory,  be  of  a  perishable  nature,  it  shall,  fVom  the  time 
promise  or  contract,  at  the  time  and  place  when  of  such  tender,  be  kept  at  the  risk  and  eicpeme 
by  such  writing  obligatory,  promise  or  contract,  of  the  plaintiff,  provided  the  defendant  take  rea* 
he  was  holden  to  pay  tlie  same,  or  at  any  time  be-  sonable  care  of  the  spme.*' 
fore  the  commencement  of  such  action  or  suit 
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[the  exact  sum  tendered,']  parcel  of  the  said  several  sums  of  money  in  the  said 
declaration  [or,  in  the  said count]  mentioned,  says  that  [he  did  not  pro- 
mise in  manner  and  form  as  the  plaintiflfhath  above  thereof  complained  against 
him,  and  of  this  ho  puts  himself  upon  the  country,  &c.     [And  for  a  further 

plea,  except  as  to  the  said  sum  of '•  dollars,  parcel,  &c.,  the  defendant  saith  that 

[4*c.3*  And  as  to  the  said  sura  of— dollars,  parcel,  [&c.,]  the  defendant  says 
that  the  plaintiff  ought  not  to  maintain  his  aforesaid  action  thereof  against  him, 

to  recover  any  more  or  greater  damages**  than  the  sum  of dollars,  parcel, 

&c.,  in  this  behalf,  because  he  saith  that  after  the  making  of  the  said  promises 
as  to  the  sum  of  dollars,  parcel,  [dbc.,]  and  before  the  commencement  of 

this  suit,*  to  wit,  on,  [^c.  exact  day  here  laid  not  material^  at,  [fyci]  he,  the 
defendant,  was  ready  and  willing,  and  then  and  there  tendered*^  and  offered  to 
pay  to  the  plaintiff  the  sum  of — ^  dollars,*  parcel,  [&c.,3  to  receive  which,  of 
the  defendant,  he,  the  plaintiff,  then  and  there  wholly  refused ;  and  the  de- 
fendant in  fact  further  saith,  that  he  hath  always,  from  the  time  of  making  the 

said  several  promises  as  to  the  sum  of ,  dollars,  parcel,  [&c.,3  hitherto  been 

ready  to  pay  and  still  is  there  ready  to  pay  the  plaintiff  the  said  sum  of 

dollars,  parcel,  &c.,  and  he  now  brings  the  same  into  Court' ready  to  be  paid 
to  the  plaintiff  if  he  will  accept  the  same ;  and  this  the  defendant  is  ready  to 
verify ;  wherefore  he  prays  judgment  if  the  plaintiff  ought  to  maintain  his 
aforesaid  action  against  him  to  recover  any  more  or  greater  damages  than  the 
said  sum  of dollars,  parcel,  &c.,  in  this  behalf,  &c. 


70.    Replication  to  a  Plea  of  Non-assumpsit,  fyc,  and  Tender; — Denial  of 

the  Tenders 

And  the  plaintiff  as  to  the  said  plea  of  the  defendant  as  to  all  the  said  several 
supposed  promises  in  the  said  declaration  mentioned,  except  as  to  the  sum  of 

(a)  Plead  non-aasompsit  a«  above,  if  the  de-  Fiuch  v.  Brook,  5  M.  &  Se.  70;  1  Bing.  N.  C. 
fendanC  deny  that  the  remainder  of  tlie  demand  268,)  tiie  plea  should  specially  allege  such  dis- 
tvtr  existed-— or  plead  any  special  defence,  with  pensation  or  discharge  after  alleging  a  readiness 
or  without  non-assumpsit,  according  to  the  fticts ;  at  all  tiroes,  and  that  defendant  was  about  to  ten- 
bot  eare  must  be  taken  not  to  plead  at  to  the  turn  der,  &c. 

Undered,  any  other  plea  than  the  plea  of  tender ;  (e)  A  tender  of  a  larger  sum  may  be  proTed  to 

tee  1  Saund.  33  c,  note;  Dowgall  v.  Bo%vman,  support  this  allegation ;  Dean  v.  James,  4  B.  & 

8  Wils.  146;  2  Bla. R.  723,S.C.;  Maclellanv.  Ad.  548;  1  N.  fc  M. 883,  S.  C. 

Howard,  4  T.  R.  194;  otherwise  a  demurrer  (f)  The  sum  tendered  must  be  paid  into  Court, 

will  bold.  or  plaintiff  may  sign  judgment  as  for  want  of  a 

(b)  See  1  Saund.  83  b,  note.  plea  as  to  the  sum  tendered,  but  not  fyr  the  resi- 

(c)  "  Exhibiting"  the  bill  would  not  be  pro-  due  of  the  demand  stated  in  declaration,  Mo- 
per,  but  if  issue  were  taken,  would  mean  **  issu-  ney  deposited  in  Court  in  lieu  of  bail  cannot  be 
ing  the  writ."  transferred  to  the  account  of  a  payment  into 

(d)  An  actual  tender  niuet  be  arerred  in  gene-  court  on  a  plea  of  tender. 

ral.  SembUf  however,  where  the  plaintiff  ex-  (g)  J f  the  tender  be  not  denied,  but  plaintiff 
preasly  dispensed  with  the  actual  production  of  proceed  for  a  further  sum,  he  may  confess  he  is 
the  money,  (See  Chit.  Jun.  Contr.  2d  ed.  620  ;    satisfied  as  to  the  sum  tendered,  see  form  — 
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^-^^  doUarSy  parjce],  [&c.]  and  whereof  the  defendant  hath  put  himself  upon 


the  country,  doth  the  Jike  [as  the  c€ise  may  be.']  And  as  to  the  said  plea  of 
the  defendant  as  to  the  said  sum  of  dollars,  parcel,  {jScc.']  the  plaintiff  says 
that  he  ought  not  to  be  barred  from  maintaining  his  aforesaid  action  against  the 

defendant  to  recover  further  damages  than  the  said  sum  of dollars,  parcel, 

&c.,  because  he  saith  that  the  defendant  did  not  tender  or  offer  to  pay  to  him 
the  said  plaintiff  the  said  sum  of  -  dollars,  parcel,  dbc.,  as  above  alleged  ; 
and  this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


71.     Replication  f — jtf  demand  of  the  Debt  before  the  Tender,^ 

And  the  plaintiff  as  to  the  said  plea  as  to  the  said  sum  of dollars,  parcel, 

&c.,  saith  that  he  ought  not  to  be  precluded  from  maintaining  his  said  action 
to  recover  further  damages  than  the  said  sum  of——  dollars,  parcel,  &c.,  be- 
cause he  saith  that  the  defendant  was  not  always,  from  the  time  of  making  the 

said  promises  as  to  the  said  sum  of dollars,  ready  and  willing  to  pay  the 

said  sum  of dollars,  parcel,  &>c.,  to  the  plaintiff,  as  in  the  said  plea  alleged, 

in  this,  to  wit,  that  *  after  the  making  of  the  said  promises  as  to  the  said  sum 

of dollars,  parcel,  &c.,  and  after  the  time  when  the  said  causes  of  action 

in  the  said  declaration  mentioned  accrued  to  the  said  plaintiff  in  respect  thereof, 
and  before  the  said  defendant  did  tender  and  offer  to  pay  the  same  as  aforesaid, 

to  wit,  on,  [^c]  at,  [j^cJ]  the  plaintiff  demanded  the  said  sum  of dollars, 

parcel,  &>c.,  of  and  from  the  defendant,  and  then  and  there  requested  him  to 
pay  the  same  unto  the  said  plaintiff,  but  the  defendant  did  not  nor  would  then 
pay  the  same  or  any  part  thereof  unto  the  said  plaintiff,  but  then  and  there 
wholly  neglected  and  refused  so  to  do,  and  therein  made  default,  by  reason 
whereof  the  said  plaintiff  then  and  there  sustained  damages  by  reason  of  the 

non  performance  of  the  said  promises  as  to  the  said  sum  of dollars,  parcel, 

dbc,  in  manner  and  form  as  he  the  said  plaintiff  hath  above  in  his  said  decla- 
ration in  that  behalf  alleged,  and  this  the  said  plaintiff  is  ready  to  verify ; 
wherefore  he  prays  judgment  and  his  full  damages  by  him  sustained  by  reason 

of  the  non  performance  of  the  said  promises  as  to  the  said  sum  of dollars, 

parcel,  &c.,  to  be  adjudged  to  him,  &c, 

ante,  706.  The  abore  replication  puts  defendant  temler,  because  it  negtitiTes  that  defendant  was 

on  proof  ot  a  strictly  le^l  tender  of  the  susa. —  always  ready  to  pay;  see  1  Saund.  886,  note  2; 

The  plaintiff  may  take  the  sum  out  of  Conrt  at  Bui.  N.  P.  151;  Chit.  jun.  Contr.  2d  ed.  628, 

once,  though  he  deny  the  tender.  624;  infra,  note  (a).    This  is  ihe  law  in  Ohio, 

(a)  By  the  English  law,  a  prior  demand  and  anless  onr  statute  cited  in  a  preceding  note  has 

refiisal  of  the  identical  sum  tendered  defeats  the  changed  it. 
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72,    Replication  to  a  Flea  (f  Tender  of  part  of  a  Bill  of  Exehange-^ShozO' 

ingaprior  demand  of  the  amotmt  of  the  Bill,* 

Declaration  against  Drawer  of  Bill  for  400  dollars,  with  common  Count 
'^Plea  as  to  200  dollars,  parcel  of  moneys  in  the  two  counts,  a  Tender  $  and 
other  pleadings  to  the  residue.    Replication  to  Plea  of  Tender  as  follows  .*]-— 
And  as  to  the  said  plea  of  the  defendant  by  him  above  pleaded  as  to  the  said 
sum  of  200  dollars,  parcel,  d^c,  the  plaintiff  says  that  he  ought  not  to  be  barred 
from  maintaining  his  aforesaid  action  thereof  against  the  defendant  to  recoyer 
further  damages  than  the  said  sum  of  200  dollars,  parcel,  &c.,  because  he  says 
that  the  said  sum  of  200  dollars,  which  was  so  tendered  and  offered  to  be  paid 
by  the  defendant  as  aforesaid,  was  parcel  of  the  sum  of  money  specified  in  the 
bill  of  exchange  in  the  first  count  of  the  said  declaration  mentioned,  and  that 
the  defendant  was  not  always  from  the  time  of  the  making  of  the  said  promise 
and  the  accruing  of  the  said  cause  of  action  in  the  said  declsuratioQ  mentioned 
as  to  the  said  sum  of  200  dollars,  parcel  of  Ihe  said  sum  of  money  in  the  said 
bill  of  exchange  specified,  and  in  respect  of  which  the  said  sum  of  200  dollars 
was  so  tendered  and  offered  to  be  paid  as  aforesaid,  ready  and  willing  to  pay 
the  said  sum  of  200  dollars,  parcel  of  the  said  sum  of  money  in  the  said  bill  of 
exchange  specified,  and  in  respect  of  which  the  said  sum  of  200  dollars  was 
80  tendered  as  aforesaid  to  the  said  plaintiff  in  manner  and  form  as  the  defend- 
ant hath  in  his  said  last  mentioned  plea  in  that  behalf  above  aliped,  but  oa 
the  contrary  thereof  the  plaintiff  says  that  after  the  making  of  the  said  promise 
in  the  said  declaration  mentioned  as  to  the  said  sum  of  200  dollars,  parcel  of 
the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  and  in  respect  of 
which  the  said  sum  of  200  dolkirs  was  so  tendered  as  aforesaid,  and  after  the 
time  when  the  said  cause  of  dbtlon  in  respect  thereof  as  in  the  said  declaration 
mentioned  accrued  to  the  plaintiff,  and  before  the  defendant  did  tender  and  ofler 
to  pay  the  said  sum  of  200  dollars  as  in  his  said  plea  in  that  behalf  above 
alleged,  and  after  the  said  bill  in  the  said  first  count  mentioned  became  due  and 
payable,  according  to  the  tenor  and  effect  thereof,  and  after  the  same  had  been 
presented  to  the  said  J.  R,  [the  acceptor']  for  payment  thereof,  and  after  he 
had  refused  to  pay  the  same,  and  after  the  defendant  had  had  notice  thereof,  to 
wit,  on,  {J^c,"]  at,  {J^c."]  and  on  divers  other  days  and  times  between  that  day 
and  the  time  of  making  the  said  tender  and  ofier  to  pay  as  in  the  said  last  men- 
tioned plea  alleged,  and  whilst  the  amount  of  the  said  bill  of  exchange 
remained  due  and  unpaid,  payment  of  the  said  bill  was  duly  demanded  by  the 
plaintiff  of  the  defendant,  but  that  the  defendant  did  not  then  and  there  or  at 
any  other  time  pay  the  amount  thereof  to  the  plaintiff,  but  on  the  contrary 
thereof  then  and  there  wholly  neglected  and  refused  so  to  do ;  and  this  he  the 
plaintiff  is  ready  to  verify  ;  wherefore  he  prays  judgment  and  his  damages  by 
him  sustained  by  reason  of  the  non  performance  of  the  said  promise  as  to  the 
said  sum  of  200  dollars,  parcel,  dbc.,  to  be  adjudged  to  him,  ^. 

(a)  See  Home  «.  Peploc,  8  Eaet,  168;  Rivert  v.  Griffith,  5  B.  fc  Aid.  630,  and  preceding  note. 

H 
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73.    Replication  of  a  demand  of  the  «um  tendered  4ifUr  the  tender. 

Ae  in  form  71,  to  the  asterisk:']  AfterAhe  making  of  the  said  tender,  and 
before  the  commencement  of  this  suit,  to  wit,  on,  [^c]  at,  Q^c]  he  the  plain- 
tiff demanded  of  and  requested  the  defendant  to  pay  him  the  plaintiff  the  said 
sum  of  ■  dollars,  parcel,  &>c.,  but  the  defendant  then  and  there  wholly 
refused,  and  hath  thence  hitherto  wholly  refused,  to  pay  the  same,  or  any  part 
thereof,  to  the  plaintiff;  and  this  [conelude  as  inform  71. 


Sec.  XX*    usury. 

74.     Plea  that  a  Bill  of  Exchange  was  discounted  by  a  Bank  for  a  greater 

rate  of  interest  than  six  per  cent.* 

(a)  See  form,  Wilcox,   141,  which  is  fiiken  purchase  of,  a  promissory  note,  or  any  other  in- 

from  the  case  of  Chillicothe  Bank  v.  Swayne  et  al.  strament  than  a  bill  of  exchange. 

8  Ohio  Rep.  267.    The  plea  ia  not  (entirely  ap-  2.  If  the  discount  was  made  upon,  or  by  the 

plicable  to  the  present  law  relating  to  the  State  purchase  of,  a  bill  of  exchange  payable  at  another 

and  other  Banks,  chartered   in  1845;   43  vol.  place  tlian  the  place  of  such  discount  or  purchase, 

Stat.  49,  sec.  61.     For  the  cases  relating  to  with  an  agreement  or  understanding  that  the  bill 

usury,  see  11  Ohio  Rep.  417,  489,  498;  13  Ohio  might  be  paid  at  another  place  than  that  at  which 

Hep.  107,  250;  6  Ohio  Rep.  45;  3  Ohio  Rep.  it  is  made  payable. 

17;  14  Ohio  Rep.  428;  16  Ohio  Rep.  469;  10  8.  li  the  discount  was  made  upon,  or  by  the 

Ohio  Rep.  378;  12  Ohio  Rep.  544;  17  Ohio  purchase  of  a  bill  of  exchange,  payable  at  an- 

Rep.  other  place,  and  the  Bank  charged  for  the  differ- 

The  present  statute  in  relation  to  interest  ta-  ence  in  exchange,  an  amount  beyond  the  current 
ken  by  Banks,  above  referred  to,  aAer  providing  difference  in  exchange.  Thus,  if  a  good  bill 
that  they  may  take,  reserve,  receive  and  charge,  of  exchange  at  Spring6eld,  Clark  county,  paya* 
on  any  loan^  discount,  note  or  bill,  at  the  rate  ble  in  Cincinnati,  is  worth  lens  by  one-fourth  of 
of  six  per  centum  per  annum,  on  the  amount  of  one  per  cent,  than  its  foce,  and  a  bank  at  Spring- 
the  note,  bill,  &c.,  so  discounted,  and  no  more,  field  discount  it  at  one-half  of  one  per  cent.,  the 
in  advance,  or,  according  to  Rowlett's  tables,  transaction  is  usurious  and  the  debt  forfeited, 
proceeds  thus:  *'and  the  knowingly  taking,  re-  The  provision,  in  terms,  restricts  banks  in 
serving  or  diarging,  on  any .  debt  or  demand  their  purchases  and  sales  of,  and  discounts  and 
payable  to  mich  company,'*  a  greater  rate, "  shall  loans  upon,  hills  of  exchange,  payable  at  another 
be  held  and  adjudged  a  forfeiture  of  such  debt  place,  to  tlie  curr£)«t  rate  er  Di8couirT» 
or  demand ;  bui  thepurcluue,  discount  or  sale,  of  a  if  the  bill  is  worth  less  than  par,  and  to  the  cu  r- 
billof  exchange,  payable  at  another  place  than  RENT  rate  of  premium  if  worth  more  than 
the  place  of  such  purchase,  discount  or  sale,  at  par.  Nothing,  however,  is  more  common  than 
tht  current  discount  or  premium^  shall  not  be  con-  for  banks  to  sell  their  biHs  of  exchange  on  New 
sidered  a  taking,  reserving  or  receiving  interest;  York  at  a  premium,  and  to  discount  or  parchaae 
provided  no  agreement  or  understanding  shall  bills  on  New  Yo?k  at  par.  The  Bilhi  of  Ex- 
be  made  that  the  same  shall  be  paid  at  any  other  change  which  they  sell  at  a  premium,  are  paid 
place  than  that  at  which  it  is  made  payable."  by  the  proceeds  of  the  bills  which  they  discount 

Under  this  section,  if  a  Bank  knowingly  takes,  or  purchase,  without  allowing  the  current  pre- 
reserves,  charges  or  receives,  more  than  six  per  mium.  When  a  bill  payable  in  New  York  has 
cent,  interest,  the  debt  is  forfeited  in  the  follow^  been  purchased  or  discounted,  without  tba  allow- 
ing cases,  namely:  ance  by  the  bank  of  a  premium,  and  it  is  not 

1.  If  the  discount  was  made  upon,  or  by  the  paid,  it  is  usual  for  the  bank  to  charge  the  cur- 
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Plea  Puis  Darrein  Continuance. 


75.    Plea  puis  darrein  cantiniumce, 

C.  D. 

ads.    y  '  Com.  Pleas.    In  Assumpsit. 

A. 


.  D.l 

ids.     > 

.  B.J 


And  now  at  this  day,  to  wit,  on  the day  of  — ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and ,  before  this  court,  held  at  the  court 

house  in  the  [town]  of ,  in  and  for  the  county  of ,  aforesaid,  comes 

the  said  defendant  by  G.  H.,  Esquire,  his  counsel,  and  says  that  the  said 
plaintiff  ought  not  further  to  maintain  his  aforesaid  action  thereof  against  him, 
the  said  defendant,  because  he  says  that,  after  the  making  of  the  said  several 
supposed  promises  and  undertakings  in  the  said  declaration  mentioned,  and 

after  the  last  continuance  of  the  plea  aforesaid,  [that  is  to  say,  after  the ^ 

day  of ,  [the  last  day  qf  the  preceding  temif]  last  past,  from  which  day 

until  now,  the  action  aforesaid  is  continued,]  and  before  this  day,  to  wit,  on, 
^bc,  at,  dbo.,  [here  etate  the  matter  of  the  defence^"]  and  this  he,  the  said  de- 
fendant, is  ready  to  verify.  Wherefore  he  prays  judgment  if  the  said  plaintiff 
ought  further  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  d^c. 
[Anntx  affidamt  of  verification^  as  to  a  plea  in  abatement^  antep,  649. 

rent  premium  or  exchange,  upon  it«  payment  or  the  rate  at  which  banke  sell  their  o^rn  billa  of 

renewal ;    lor,  then  it  ii  understood  that  the  excbaiige  on  New  York, 
proceeds  of  the  bill  wae  wordi  more  than  par.        The  conetroction  of  this  section  of  the  charter 

But  if  it  was  not  worth,  when  purchased  or  dis-  of  the  State  Banks,  howerer,  is  of  little  conse* 

counted,  more  than  par,  and,  when  due,  the  cur-  qoenoe,  as  it  has  been,  for  all  practical  pur- 

lent  discount  or  premium  remains  unchanged,  poses,  abrogated  by  an  amendment,  which  pre- 

then  this  diarge  o4  preraiimi  is  excess;  on  the  vents  the  debtor  from  setting  up  the  forfeiture 

•ther  hand,  if  this  charge  of  premium  is  the  jnst  when  sued  for  the  debt,  and  the  bank  escapes  all 

and  corrent  premimn  on  such  bill,  then  it  is  eri-  forfeiture  unless  the  debtor  will  run  the  haiard 

dent  the  bank  did  not,  by  purchasing  or  discount-  of  a  suit  against  the  bank ;  in  which  case,  if  ht 

ittg  the  bill  at  par,  allow  the  current  premium.  fails,  he  pays  all  costs,  and  if  he  succeeds,  the 

Bat,  after  all,  it  may  be  said  that  the  eurrent  ferfeiture  goes  exdusiTely  to  the  use  of  common 

vahiB  of  a  bilAf  exchange  payable  in  New  York,  schools ;  46  vol.  Stat.  92,  sec.  4. 
is  (bed  by  the  rate  paid  by  banks,  and  not  by 
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Sec.  L      GENERAL  DIRECTIONS. 

The  form  of  the  commencement  and  conclusion  of  a  plea,  replication,  &c.,  in 
Debt,  has  already  been  given  in  a  preceding  chapter. 
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General  Issue  and  Notice. 


The  body  of  the  pleaa  in  Assumpsit,  given  in  the  preceding  chapter,  are  in 
general  applicable  in  debt.  Where,  however,  the  "  promise  "  state«l  in  the 
declaration,  is  referred  to  in  the  plea  in  assumpsit,  the  word  "  contract,*'  (when 
the  suit  in  debt  is  on  simple  contract,)  or  the  word  "  deed,"  (when  the  suit  is  on 
a  sealed  instrument,)  as  the  context  may  require,  should,  in  general,  hi*  substi- 
tuted in  debt  for  the  word  "  promise."- 


1.    Plea  of  the  General  Issue  in  DebU*^  nil  Debeu  with  notice  of  Set-off  and 

of  failure  of  the  Consideration, 


.  D.l 
its.  V 
..  B.J 


C.  D. 

ats.     J. Com  Pleas,    In  Debt. 

A. 


And  the  said  C.  D.,  defendant  in  this  suit  by  H.,  his  attorney,  comes  and 
defends  the  wrong  and  injury  when,  &c.,  and  says  that  he  does  not  owe  the 
said  sum  of  money  above  demanded,  or  any  part  thereof,  as  the  plaintiflT  hath 
above  thereof  complained  against  him.  And  of  this  he  puts  himself  upon  the 
country,  and  the  said  plaintiff  doth  the  like,  &c. 

G.  H.,  Attorney  for  Defendant. 

Notice  of  Set-off. 

The  plaintiff  will  also  take  notice  that  the  defendant,  on  the  trial  of  this 
cause,  will  give  in  evidence  that  the  plantiff,  at  the  commencement  of  this  suit, 
was  and  still  is  indebted  to  the  defendant  in  the  sum  of  ■  dollars,  for  the 
price  and  value  of  goods  before  that  time  bargained  and  sold  by  the  defendant  to 

the  plaintiff,  at  his  request ;  and  also  in  the  sum  of dollars,  for  the  price 

and  value  of  goods  before  that  time  sold  and  delivered  by  the  defendant  to  the 
plaintiff,  at  his  request ;  and  also  in  the  sum  o( dollars,  for  the  price  and 

(a)  The  general  issue  nil  debet,  to  debt  on  474;  2  Hill,  (N.  Y.)  232;  1  Tidd.  Pr.  649;  as 

Minple  contract,  is  a  good  plea  in  all  cases  in  debt  for  rent  upon  an  indenture  or  for  an  es- 

where  nothing  was  due  to  the  plaintiff  at  the  cape.   But  where    the   deed   or  record  is   the 

oamraencement  of  the  suit ;  Com.  Dig.  PL  2  W.  foundation  of  the  action ,  although  extrinsic  facta 

17.    And  therefor«i  under  this  pica,  the  defend-  are  alleged,  nil  debet  is  not  a  good  plea :  Id.  lb. 

ani  may  give  in  evidence,  performance,  release.  And  see  Com.  Dig.  Pi.  2  W.  17;  1  Saund.  38; 

or  other  matter  in  discharge  of  the  action;  1  2 Saund.  187a,  note.  . 

Ld.  Raym.  566;  1  Tidd's  Pr.  648.    The  de-  If,  instead  ot  demurring,  the  plaintifl'  joins 

fendant,  also,  by  this  plea,  puts  the  plaintiif  upon  issue  upon  an  iti proper  plea  of  nil  debet  in  an 

showing  the  existence  of  a  legal  contract :  Id.  action  of  debt  upon  a  scaled  instrument,  it  seems 

lb.    Bat  tender  and  the  statute  of  limitations  it  will  put  him  to  proof  of  every  material  allega- 

must  be  specially  pleaded ;  Id.  lb-  tion  in  the  declaration ;  2  liill,  (N.  Y.)  232 ;  1 

If  there  be  an  off-set,  notice  thereof  must  be  Cowen,  CIO. 

annexed  to  the  plea.  Nil  debet  is  a  good  plea  in  debt  on  a  justice's 

When  a  deed  or  specialty  is  but  inducement  judgment  from  Pennsylvania,  as  the  justice's 

to  the  action,  and  matter  of  fact  the  foundation  court  of  that  state  is  not  a  court  of  record  ;  5 

of  it,  nil  debet  is  a  good  plea ;  11  Johns.  Rep.  Ohio  Rep.  545. 
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General  Issue  and  Notice. 


value  of  work  before  that  time  done,  and  materials  for  the  same^  provided  hj 
the  defendant  for  the  plaintiff,  at  his  request;  and  also  in  the  sum  of dol- 
lars, for  money  before  that  time  lent  by  the  defendant  to  the  plaintiff)  at  his 
request ;  and  also  in  the  sum  of-— dollars,  for  money  before  that  time  re- 
ceived by  the  plaintiff,  for  the  use  of  the  defendant ;  and  also  in  the  sum  of 

dollars,  for  money  found  to  be  due  from  the  plaintiff  to  the  defendant,  on 

an  account  before  that  time  stated  between  them  ;  and  that  the  defendant  will 
set  off,  on  said  trial,  so  much  of  the  said  several  sums  of  money,  so  due  and 
owing  from  the  plaintiff  to  the  defendant,  against  any  demand  of  the  plaintiffT 
to  be  proved  on  said  trial,  as  will  be  sufficient  to  satisfy  such  demand  and  in- 
debtedness ;  and  will  also  demand  a  judgment  against  the  plamtiff*,  for  the  bal- 
ance of  said  several  sums  of  money  due  the  defendant,  according  to  the  statute 
in  such  case  made  and  provided. 

Notice  that  the  Consideration  has  Failed.* 

The  plaintiff*  will  further  notice  that  the  defendant  will  give  in  evidence*  on 
the  trial  of  the  aboye  cause,  that  the  plaintiff*,  in  consideration  that  the  defend- 

(a)  The  statute  provides,  (Swan's  Stat.  685,  the  act  of  FetiruarySi^  1634,  allowing  a  defend - 
^  136)  ''that  in  any  action  founded  upon  any  ant  to  an  action  upon  a  written  contract  for  the 
apedalt/f  or  other  written  contract,  for  the  pay-  payment  of  {A'operty  or  money,  to  plead  or  give 
ment  of  mo  ey,  or  the  delivery  of  property,  the  notice  of  the  entire  or  partial  failure  of  consid* 
defendant,  by  special  plea,  or  by  notice  attached  eration,  is  this:  i{  the  defendant  reliae  upon 
to,  and  filed  with  the  plea  of  the  general  issue,  entire  failure,  he  must  so  make  his  proof.  If  he 
may  all^e  the  want  or  failure  of  the  considera-  relies  upon  partial  iailure,  he  must  by  his  proof 
tion,  in  the  whole,  or  in  any  part  thereof,  of  such  show  wherein  this  partial  ikilure  consists.  It 
specialty  or  other  written  contract,  as  aforesaid^,  is  not  enough  that  he  proves  that  the  oonsidera* 
And  if  any  specialty  or  other  writ  en  coi^tract  tion  is  less  valuable  than  it  was  supposed  or 
for  the  payment  of  money,  or  delivery  of  prop-  estimated  to  be,  when  the  contract  was  made.  If 
erty,  is  alleged  by  either  party,  in  any  other  stage  the  law  were  to  be  so  construed,  it  would  be  of 
of  the  proceedings,  the  other  party  may  aver  in  no  use  to  fix  any  value  upon  the  property  or  labor 
answer, and  prove  on  the  trial,  the  want  or  fiiil-  or  whatever  might  be  the  consideration  of  the 
urCi  in  the  whole  or  in  part,  o(  the  consideration  note,  bond,  or  contract,  for  this  value  might  be 
of  such  specialty,  or  other  written  contract,  as  varied  by  the  proofs,  or  by  the  verdict  of  a  jury, 
aforesaid.  And  whenever  such  specialty,  or  Besides,  if  the  vendee  of  an  article  might  prove 
other  written  contract  for  the  payment  of  money*  that  the  article  was  of  less  value  than  the  Con- 
or delivery  of  property,  shall  be  given  in  evi-  tract  price,  the  vendor  ought  to  be  permitted  to 
dence  in  any  court,  by  either  party,  without  being  prove  that  it  was  more  valuable.  Such  wee 
pleaded,  the  other  party  may  prove  the  want  or  never  the  intention  of  the  law.  To  avail  himseli 
failure  of  the  considemtion.  in  the  whole,  or  in  of  this  law,  a  defendant  must  show  that  the  con- 
part,  of  such  specialty,  or  other  written  contract  sideration  is  entirely  valuelesst  or  if  the  defence 
as  aforesaid :  provided,  that  nothing  in  this  sec-  is  partial  fiiilure,  then  he  mu<t  prove  that  part 
tion  contained  shall  be  consti  ued  to  afiect  or  of  the  consideration  which  is  claimeid  to  have 
impair  the  right  of  any  bona  fido  assignee  or  as-  fiiiled.  was  entirely  valueless, 
signees  of  any  specialty,  or  other  contract  in  "For  instance, a  note  is  given,  the  considera • 
writing,  made  negotiable  by  the  law  of  this  tion  of  which  is  one  thousand  barrels  of  flour,  at 
State,  when  such  assignment  was  made  before  a  stipulated  price  per  barrel.  No  part  of  the 
such  instrument  became  duc/^  fiour  is  delivered.    He^  would  be  an  entire 

Hitchcock,  J.,  says,  in  the  case  ot  Baker  v.  failure  of  consideration.    If  but  five  hundred 

Thompson,  16  Ohio  Rep.  506,  that  "  the  con-  barrels  are  delivered,  there  is  a  partial  fiiUure  of 

Btruction  which  has  been  put  by  this  court  upon  consideration  to  this  extent.    But  the  maker  of 
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General  iMoe  aad  Notice. 


ant  would  make  and  execute  to  him  the  promissory  note  in  the  declaration  de* 
scribed,  promised  and  agreed  with  the  defendant  to  deliver  to  the  defendant, 
within   ten  d^ys  after  the  date  thereof,  two  hundred  barrels  of  superfine 

flour  at  the  warehouse  of  the  defendant  in ,  at  said  county,  being  at  the 

price  and  rate  of  four  dollais  per  barrel ;  and  that  defendant  accordingly  made 
the  said  note,  and  the  same  was  not  given  for  any  other  consideration  what«- 
•oeyen  That  said  period  for  the  delivery  of  said  flour  has  long  since  etapsed, 
and  defendant  did  not,  within  said  ten  days,  nor  has  he  at  any  time  since, 
delivered  said  two  hundred  barrek  of  flour,  or  any  part  thereof  to  the  defend- 
ant, at  his  said  warehouse  or  elsewhere,  but  has  wholly  neglected  and  refused 
so  to  do ;  wherefore  the  consideration  of  said  note  hath  wholly  failed. 

G.  H.,  Attorney  for  Defendant. 

Affidavit  denying  the  executum  of  the  Jnatrument^ 

If  the  suit  is  on  a  promissory  note  or  bill  of  exchange,  follow  the  form  in 
assumpsit,  ante  p.  661,  using  the  words  **nil  dehit'*  where  the  words  <<non 
assumpsit"  occur  in  that  form. 

If  the  suit  is  on  a  sealed  instrument,  and  the  defendant  desires  to  put  the 
pkintiflf  to  proof  of  the  signature,  he  must  plead  non  est  factum,  and  annex  an 
affidavit  to  that  plea,  as  in  the  next  form. 


2.    PUa  of  tion  est  factum  not  craving  Oyer — Affidavit  of  the  truth  of  the 

plea?  • 


ds.   y 
.  B.J 


CD. 

ads.    V  Com.  Pleas.    In  Debt. 

A. 


And  the  said  C.  D.,  defendant  in  this  suit,  by  G.  H.,  his  attorney,  comes 
and  defends  the  wrong  and  injury  when,  &c.,  and  says  that  the  said  supposed 
writing  obligatory  {or^  indenture,  or,  articles  of  agreement,  &c.,  accord- 
ing  to  the  fact^  is  not  his  deed,  &c.  And  of  this  he  puts  himself  upon  the 
country.  [And  the  said  pkintifi*  doth  the  like,&c.3  \jJidd  notice  of  $tt  off 
as  antejp.7l7* 

G.  H.,  Defendant's  Attorney. 

the  aote  caanot  rely  upon  the  defenoe,  tbat  there  epeoiality  if  the  deleadant  deny  the  Telidity  of 

a  partial  fiiilere  of  ooiwidenition»  and  soi-  the  obligation  eb  initio,  he  may  either  plead  non 

the  eeme  by  proof,  that  the  flour  wae  of  leti  eit  tbctnm,  and  give  the  matter  of  his  defence 

▼akn  than  the  eontraet  price."  under  it,  or  he  may  plead  it  epecially.    1  Chitt. 

(a)  See  the  etatate,  ante  p.  M2,  ii»te.  PI.  619. 

(b)  The  plea  of  non  est  lactuoi  in  an  action  of  Thus,  under  this  plea,  the  defendant  may  show 
debt,  p«U  ia  iseoe  theexeeotion  of  ihe  deed  only ;  that  the  deed,  bond,  or  speciality,  was  void  ab 
it  adoHte  all  of  the  material  aTenwmts  in  the  initio,  as  having  been  obtained  by  fraud;  S  Co. 
declaration,  7  Wend.  194;  1  Ohio  Rep.  889.  n9;  see  8  Wils.341,  347;  12  Johns.  Rep.  887; 
5  id.  189,  840;  6  id.  36.    To  debt  on  bond  or  13  Id.  430;  or  that  the  obligor  was  a  feme  oor- 
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Qcneral  Imiw  and  2fo«io8-*AfiidaTit. 


Jlffidavit  denying  the  execution  by  the  DrfendwrU  of  the  Bond  or  other  sealed 

vMtfumenJt  med  on^ 

The  State  of  Ohio^  -—  County,  88. 
I,  C.  D.,  the  defendtnt  in  the  above  sientioiied  cauee,  do  make  aoleiiin  oath 
Ihat  the  above  plea  and  the  matten  therein  set  forth,  are  true  in  substanoe  and 
in  fact. 

[Sigiwd]    C.  D. 
Sworn  to  and  safaecribed,  this  [A^c,] 

Jlffidavit  annexed  to  the  plea  of  Non  est  Factumt  when  the  d^endant  denies 

the  signature  of  a  third  person. 

The  State  of  Ohio,  — -  County,  ss. 
I,  C.  D.,  the  defendant  in  the  above  mentioned  cause  do  make  solemn  oath 
and  say,  that  I  verily  believe  that  the  deed  upon  which  this  action  is  founded, 
and  mentioned  and  described  m  the  plaintiff's  declaration  as  being  the  deed  of 
G.  H.,  IB  not  in  truth  and  in  fact  the  deed  of  the  said  G.  H.,  who  is 
charged  in  this  suit  as  the  obligor  £or  grantor]  thereof. 


Sworn  to  and  subscribed,  this  [&c.] 


[Signed]    C.  D. 


3.     7%e  /site,  craving  Oyer. 

C.  D..1 

ads.    > Common  Pleas.    In  Debt. 

A.  B.J 

And  the  said  C.  D.  comes  and  defends,  &c.,  and  craves  oyer  of  the  said 
tupposed  writing  obligatory,  in  the  declaration  mentioned,  and  it  is  read  to 
him,  &c. ;  and  he  also  craves  oyer  of  the  condition  of  the  said  supposed  wri« 
ting  obligatory,  and  it  is  read  to  him  in  these  words :  [Here  set  out  the  red" 
tals  and  condition^  verbatim^']  which  being  read  and  heard,  the  said  C.  D. 
says  that  the  said  supposed  writing  obligatory  is  not  his  deed ;  and  of  this  he 
puts  himself  upon  the  country,  &c. ;  and  the  said  plaintiff  doth  the  like,  Ac. 

G.  H.,  Defendant's  Attorney. 

ert;  2  Campb.  272;  12  Johna.  Rep.  888;  or  a  specially  pleaded.  1  Chit.  PI.  519.    Tbedeleod- 

hmatic ;  2  Strange  1104 ;  or  made  Co  mgtt  it  when  ant  matt  pkad  apecially,  iD&ncy ;  6  Co.  119  a; 

drank;  3  Campb.  83 j  2  Ohio  Rrp.  7)  or  that  It  12  Johns.  Rep.  988;  duress  per  mines,  2  Inst. 

beeame  void  after  it  was  made  and  befora  the  482}  payment  at  the  day  (eohrit  ad  diem;)  Ball, 

oonmienoement  of  the  action  by  erasora,  altera-  N.  P.  172$  payment  aifker  i4m  day  (solrit  poet 

tion,  cancelling,  &c. ;  6  Co.  119  b,120 ;  1  Tidd's  diem,)  7  East,  160 ;  perfermanoe  of  the  condition 

Pr.  600;  er  that  it  was  deliTerad  as  en  escrow  or  any  excose  of  performance;  1  Tidd's  Pr.  661; 

upon  conditions  which  hate  not  been  petfmned.  accord  and  satis&ction,  the  atatnte  oF  limit»- 

4  Esp.  Rep.  266.  tions,  rolease,  a  former  recovery,  aad  a  tender; 

But  when  the  defence  consists  of  eridence  1  Chitt.  PI.  486. 

which,  admitting  the  ndidity  of  the  specialty,  (a)  For  the  statate  see  ante,  p.  662,  note, 
shows  that  it  has  been  discharged,  it  most  be 
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4.    Non  est  faeiumt  and  Nil  Debiit  to  Debt  an  Btmdj  and  Simple  Contract. 


::} 


C.  D. 

ads.    ^.  Common  Pleas.    la  Debt. 

A.  B. 


And  the  said  C.  D.  comes  and  defendst  ^c.,  and  as  to  the  said  first  count  of 
the  said  declaratioDt  says,  that  the  said  supposed  writing  obligatory  thefein 
mentionedt  is  not  his  deed ;  and  of  this  he  puts  himself  upon  thecountiy,  dbc. ; 
and  as  to  the  second,  third  and  last  counts  of  the  said  declaialionY  the  said  C. 
D.  says  that  he  does  not  owe  the  said  sums  of  money  theran  mentioned,  nor 
any  of  them,  nor  any  part  thereof,  in  manner  and  form  as  the  said  A.  B.  hadi 
com^ained  against  him ;  and  of  this  he  puts  himself  upon  the  country,  dbc. ; 
and  the  plaintifi*  doth  the  like,  Ac. 

G.  H.,  Defendant's  Attorney. 


5.     Onerari  nan.* 


Aad  the  said  C.  D.  comes  and  defends,  dbc.,  and  sap  that  he  ought  not  to 
be  charged  with  the  said  debt  by  virtae  rf  the  said  supposed  writing  (Mga" 
tory,  because  he  says,  [^-c;  here  etate  the  ground  ^  dtfenee  f\  and  this  he 
is  ready  to  yerify ;  wherefore  he  prays  judgment,  if  ha  ought  to  be  charged 
with  the  said  debt  by  Tirtuo  of  the  said  supposed  writing  obligatory,  &c. 


Big.  n.    Aoooan  anp  satistaotion. 

See  Pleas  in  Assumpsit ;  and  for  commencement  and  conclusion  of  Pleas, 
^.,  in  Debt,  see  ante,  and  p.  040. 


Sbc.  m.     ADimflSTEATOaS. 

For  the.  commencement  and  conclusion  of  tho  Plea,  see  next  form.    See 
Pleas  in  Assumpsit,  ante,  p.  670. 

(■)  It  iff  Bmd  tbat  wlien  the  plea  admiU  die  **  actMmm  wm^**  but  where  4e  TsKditjofte 

Talidity  of  tke  deed,  end  tliet  tbere  wee  onee  deed   If  diepeted^  the   daiMdent  diodd  fiy» 

emneeofeetiee.bataToidi,  ordSMsfaergee  itfaj  «  Murari  iimi  4itei*M  0«Mid.  aM»  a.  S. 

U  the  d^fcadsst  ehoald  eej. 


728  PLEAS,  REPLICATIONS,  Ac.,  IN  DEBT. 

—        '  -  -- 

ArlHtratioD  mnd  Award. 


6.     Plea  of  NU  Debits  by  MnUniatraior  and  Executor. 
C.  D.,  administrator  [or^  executor]' 

ats.  ""^  ^'         ^^^^^.  I Com.  Pleas.    In  Debt. 

A.  B. 

And  the  said  administrator  [or^  executor  J  as  aforesaid,  by  E.  F.,  his  attor* 
ney»  comes  *  and  defends  the  wrong  and  injury,  when,  &c.,  and  ^says  that 
he  doth  not  detain  the  said  sum  of  money  above  demanded,  or^  any  part  thereof, 
as  the  said  plaintiff  hath  complained ;  and  of  this  he  puts  himself  upon  the 
country,  dtc. ;  and  the  plaintiff  doth  the  like,  &c. 

E.  Fm  Attorney  for  Defendant. 


Sec.  TV.    ARBmuTiON  and  award. 

7.     Pka  no  award  made, 

dctio  non^  cramng  oyer  of  the  bond  and  condition^  for  the  performance 
of  awardf  asposi^  725.] — Because  he  says,  that  the  said  arbitrators,  named 
in  the  said  condition,  did  not,  nor  did  any  two  of  them,  on  or  before  the  said 
—  day  of— —  A.  D. —mentioned  in  the  said  condition,  make  any  award 
in  writing  under  their  hands,  or  the  hands  of  any  two  of  them,  [thie  miut  be 
according  to  the  averment  in  the  declaration^']  of  and  concerning  the  premises 
in  the  said  condition  mentioned,  and  so  referred  as  aforesaid,  ready  to  be  deliv- 
ered to  the  said  parties  in  difierence.  And  this,  [jSoc, — Condude  toith  a  veri' 
ficaJtion^  as  ante,  641. 


8.    Replication  Betting  forth  award  and  assigning  breaches. 

Predudi  norij  as  ante^  642,]— Because  he  saith,  that  the  said  E.  F.  and  G. 
H.  the  said  arbitrators  in  the  said  condition  of  the  said  writing  obligatory  men- 
tioned, after  the  making  of  the  said  writing  obligatory,  and  within  the  time 
limited  and  appointed  by  the  said  condition  for  the  making  of  their  award  of 
and  concerning  the  premises,  that  is  to  say,  on,  [^c]  at,  [^c,  venue']  afore- 
said, having  taken  upon  themselves  the  burthen  of  the  said  arbitrament,  did  in 
due  manner  make  their  award  in  writing  under  their  hands,  of  and  concern- 
ing the  premises  in  the  said  condition  mentioned,  and  thereby  referred  to  them 
by  the  said  plaintiff  and  defendant  ready  to  be  delivered  to  the  said  parties  in 
difierence,  or  such  of  them  as  should  require  the  same,  by  which  said  award 
they  the  said  £.  F.  and  G.  H.  the  arbitrators  aforesaid,  did  then  and  there 
award  and  order,  |^^c.  Here  set  forth  the  whole  award  verbatim^  in  the  past 
<en#e.]— Of  which  said  award  the  said  defendant  afterwards,  to  wit,  on  the  said 
([4*e.]  at,  [^e*  venue]  aforesaid,  ha^  notice.    Nevertheless  the  said  plaintiff  in 


PLEAS,  R£PUCATIONS,  &c.,  IN  I^BT.  723 

Afi>itratioii  and  Award. 

&ct  saith,  that  the  said  defendant  did  not,  [^c.  Here  etaie  the  defendaniU 
breach  rf  the  awards  according  to  the  facts  cfthe  particular  case^  and  which 
may  be  ae  in  the  declaration^  ante  836,  and  i^  there  have  been  several  breaches 
of  the  awards  state  the  second  or  other  breach  as  follows :'] — And  for  assign* 
ing  a  farther  breach  of  the  said  award,  according  to  the  form  of  the  statute  in 
that  case  made  and  provided,  the  said  piaintiflf  in  fact  further  saith,  that,  {SfC* 
Here  state  the  other  breach^  and  conclude  as  follows  i] — ^And  this  the  said  plain- 
tiff is  ready  to  verify ;  wherefore  he  prays  judgment  and  his  debt  aforesaid, 
together  with  his  damages  by  reason  of  the  detention  thereof,  to  be  adjudged 
to  him,  dbc. 


0.    Plea  setting  forth  award  and  stating  plaint\ff^s  non  performance  of  a 

condition  precedent. 

Actio  nonj  after  craving  oyer  of  the  bond  and  condition^  as  post^  725,]^- 
Because  he  says,  that  after  the  making  of  the  said  writing  obligatory,  and  be- 
fore the  said  — -  day  of —a*  n.  — —  in  the  said  condition  mentioned,  to 

wit,  on  the day  of a.  d. at,  [&c.  venue']  aforesaid,  the  said  G. 

H.  and  J.  K.  did  make  their  award  in  writing  under  their  respective  hands,  of 
and  conceming  the  premises  in  the  said  condition  mentioned,  and  so  referred 
to  them  as  aforesaid,  and  ready  to  be  delivered  to  the  said  parties  in  difierence, 
and  did  thereby  award,  arbitrate,  and  determine,  that,  &c,  [here  set  forth  the 
whole  of  the  award  without  the  recitals^  and  which  award  directed  the  plain- 
tiff  to  perform  an  act  which  constituted  a  condition  precedent']  a3  by  the  said 
award,  reference  being  theieunto  had,  will  more  fully  appear,  which  said  mat- 
ters above  recited  are  the  whole  of  the  matters  by  the  said  award  directed  to  be 
performed  by  the  said  plaintiff  and  defendant  respectively.  And  the  said  de- 
fendant in  fact  saith,  that  he  the  said  defendant,  at  the  day  in  the  said  award  in 

that  behalf  directed,  to  wit,  on  the  said day  of         a.  d. in  the  said 

award  mentioned,  to  wit,  at,  [4^c.,  venue]  aforesaid,  requested  the  said  plantiff 
to,  [^c,  to  perform  the  act  by  the  award  directed  to  be  done  by  the  plaintiff] 
and  to  perform  the  said  award  in  all  things  on  his  part  and  behalf  to  be  per- 
formed, and  the  said  defendant  was  then  and  there  ready  and  willing,  and 
<^ered  to  the  said  plaintiff  to  perform  the  said  award  in  all  things  on  his  part 
to  be  performed  and  fulfilled,  if  the  said  plaintiff  would  perform  the  said  award 
in  the  several  matters  and  things  directed  to  be  performed  by  him  the  said 
plaintiff;  but  the  said  plaintiff  then  and  there  wholly  refused  to,  [^'C,  state  the 
plaintiffs  non  performance  of  the  condition  precedent]  and  to  perform  the  said 
award  in  the  several  matters  and  things  directed  by  the  said  award  to  be  per- 
formed on  the  part  and  behalf  of  him  the  said  plaintiff.  And  this,  dbc.— [Con- 
dude  with  a  ver\/kationf  as  ante^  641 . 


724  PLBAS,  REPUCAHONB,  ftc,  IN  DEBT. 


SSC.   y.      BAIL  BONDS. 

10.    Plea  thai  there  was  no  ttrit  in  the  eriginai  jSeiian* 

C.  D.-) 

ats.    V Com.  Pleas.    In  Debc 

A.  B.J 

And  the  said  C.  D.,  defendant  in  this  suit,  by  O.  H.,  his  attorney,  comes  and 
defends,  &«.,  and  says  that  the  said  pbintiff  ought  not  to  maintain  his  aforesaid 
action  thereof  against  him,  because  he  says  *  that  no  writ  of  capias  as  in  the 
declaration  mentioned,  whereon  the  said  E.  F.  could  or  might  be  holden  to 
bail,  was  issued  out  of  the  said  court  in  the  said  action,  in  the  said  condition 
menticmed,  before  the  making  of  the  said  supposed  writing  obligatory ;  and 
this  the  defendant  is  ready  to  verify,  &c.  Wherefore  he  prays  judgment  if 
the  said  i^nciff  ought  to  maintain  his  aforesaid  action  thereof  against 
him,  dbc. 

G.  H.,  Attorney  for  Defendant. 


11.    Pka  that  the  Bond  was  not  assigned  by  the  Sheriff. 

CofMneneemeni  as  in  the  preceding  form  to  the  asterisk  *  and  then  as 
follows:']  That  the  said  supposed  writing  oUigatory  was  not  at  any  time  before 
the  commencement  of  this  writ,  aissigned  by  the  said  sheriff  to  the  phintiff  1^ 
indorsement  in  writing  made  thereon,  under  the  hand  and  seal  of  the  said 
sheriff,  in  the  presence  of  two  witnesses,  accmrding  to  the  form  of  the  statute 
in  such  case  made  and  provided ;  and  of  this  the  defendant  pvAa  himself  opoa 
the  country,  ^. ;  and  the  plaintiff  doth  the  like,  dbc. 

G.  H.,  Attorney  for  Defendant. 


12.    Plea  that  the  SaU  was  put  in  and  Perfected, 

Commencement  as  in  above  form  10,  to  the  asterisk,  and  then  as  follows  :2 
That  the  said  E.  F.  did,  after  the  making  of  the  said  writing  obligatory,  to 

wit,  within days  after  the  return  of  the  said  writ,  and  on  the  first  day  of 

the  return  term  of  said  writ,  to  wit,  on,  Q^c]  cause  special  bail  to  be  put  in 
for  him  to  the  said  action  in  the  said  condition  mentioned  in  the  said  court, 
according  to  the  exigency  of  the  said  writ,  and  the  form  and  eifect  of  the  said 
condition,  and  thereupon  heretofore,  to  wit,  on,  [^c]  according  to  the  exigency 
of  the  said  writ  and  the  course  and  practice  of  the  said  court,  K.  L.  and  M.  N. 
came  into  the  said  court  in  their  proper  per80tts,and  then  became  pledges  and  bail 
[^c,  set  out  the  recognizance  stating  they  became  baU  <<  in  the  said  action 
against  the  said  E.  F.,  the  same  being  an  action  on  promises,"  as  the  case  may 
6e,]  as  by  the  record  of  the  said  recognizance  remaining  in  the  said  court  fully 
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appeals  ;  and  this  the  defendants  are  ready  to  verify  by  the  said  record ;  where- 
fore  they  pray  judgment,  &c. 


■^■^ 


13.    R^ica&on  thereto -^  md  titi  Retard. 

Commencement  as  inform  5,  page  642,  and  then  as  follows ;]  Because  he 
says  that  there  is  not  any  record  of  the  said  supposed  recognizance  in  the  said 
plea  mentioned,  remaining  in  the  Court  of  Common  Pleas  of  county 

aforesaid,  before  the  aforesaid  judges  thereof,  in  manner  and  form  as  the  said 
defendant  hath  above  in  said  plea  alleged ;  and  this  the  plaintiff  is  ready 
to  verify,  when,  &c.  Wherefore  he  prays  judgment  for  the  said  debt  and  his 
damages  for  the  detention  thereof,  dbc. 

J.  H.,  Attorney  for  the  PlaintiiS; 


Sec.  YI.    bonds. 

14.     To  ^Debt  or  Money^  Bond^  ire.^  fiea  of  peiyment  aoeording  to  the  eon* 

c^ioH^  (nddiem*) 

C.  D.l 

ats.    v— Com.  Pleas.    In  Debt. 
A.  B.J 

And  the  said  C.  D.,  defendant  in  this  suit,  by  S.  &,.  S.,  his  attorneys,  comes 
and  defends  the  wrong  and  injury,  when,  &c.,  and  craves  oyer  of  the  said 
writing*  obligatory,  in  the  said  declaration  mentioned,  and  it  is  read  to  him,^ 
dbc.  He  also  craves  oyer  of  the  condition  of  the  said  writing  obligatory,  and 
it  is  read  to  him  in  these  words  :  [here  set  forth  the  recitals^  if  any  ^  and  the 
condition^  verbatimj']  which  being  read  and  heard,  the  said  defendant  says  that 
the  said  plaintiflT  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  because  he  says*^  that  he,  the  said  defendant,  on  the  said  — ^—  day 
of  ',  in  the  year  one  thousand  eight  hundred  and  ■  aforesaid,  [the  day 
of  payment  mentionedin  the  condition,']  in  the  said  condition  of  the  said  writ- 
ing obligatory  mentioned,  paid  to  the  said  plaintiff  the  said  sum  of-^ — dollars,  in 
the  said  condition  mentioned,  together  will  all  interest  then  due  thereon,  accor- 
ding to  the  form  and  effect  of  the  said  condition,  to  wit,  at,  [&c.,  the  venue^ 
aforesaid.  And  this  he  is  ready  to  verify.  Wherefore  he  prays  judgment  if 
the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof  against 
him,  &c. 

S.  S.,  Defendant's  Attorneys. 

(A)  Whmi  tha  defeadaat  mnnt  (o  dwpult  the  (b)  Tlte  boAd  ilaetf  iie«l  Bot  bs«et  fcrtb.    Id. 

validity  of  the  deed,  the  plea  ihoold  refer  to  it  ibid,  note  (i). 

ae-^'*iaad   wufpoMi  writittg  obligatory."     8-  (c)  The  wh«k  oendition  muft  be  set  forth, 

Cbitt.  PI.  953.,  note  (e).  on  oyer.    Id.  ibid,  note  (I). 
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15.    Pka  of  Payment  (post  diem)  in  such  case. 

As  in  the  preceding  form  to  the  asterisk,  and  then  as  foUotas:  That  he, 
the  defendant,  did,  after  the  said  — — —  day  of ,  a.  d.  ■ ,  in  the  said  con- 
dition mentioned,  and  before  the  commencement  of  this  suit,  to  wit,  on,  [^c, 

any  day  before  writ  isstted^']  pay  to  the  plaintiff  the  said  sum  of dollars, 

in  the  said  condition  mentioned,  together  with  ail  interest  then  due  thereon ; 
and  this  the  defendant  is  ready  to  verify  ;  wherefore  he  prays  judgment  if  the 
said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof  against 
him,  &c« 

S.  &  S.,  Defendant's  Attorneys. 


16.    RqiUcation  to  a  Plea  of  payment  post  or  ad  diem. 


A.  B.1 

C.  b.j 


Common  Pleas.    In  Debt. 


And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant,  by  him 
[secondly]  above  pleaded,  says  that  the  said  phintifi^  by  reason  of  any  thing 
in  that  plea  aUedged,  ought  not  to  be  barred  of  his  said  action  thereof  against 
the  defendant,  *  because  he  says  that  the  defendant  did  not  pay  to  him,  the 

plaintiff,  the  said  sum  of '-  dollars,  and  interest  for  the  same,  as  in  the  said 

plea  alleged  ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the  country; 
and  the  defendant  doth  the  like,  &c. 

E.  E.,  Plaintiff^s  Attorney. 


17.    Plea  that  a  new  Injunction  Bond  had  been  substituted  in  the  place  of 

the  one  Sued  upon.*^ 

And  now  comes  the  said  Lucius,  one  of  the  attorneys  of  this  court,  in  his 
own  proper  person,  and  the  said  Joseph,  by  the  said  Lucius,  his  attorney,  and 
defend  the  wrong  and  injury,  when,  ^„  and  crave  oyer  of  the  said  writing 
obligatory  in  said  declaration  mentioned,  and  it  is  read  to  them,  &c«,  and  also 
crave  oyer  of  the  condition  of  said  writing  obligatory  thereunder  written,  and 
it  is  read  to  them,  &c.,  as  in  said  declaration  set  forth,  and  thereupon  for  plea 
in  this  behalf,  the  said  Lucius  and  Joseph  say  that  the  said  plaintifis  ought  not 
to  have  or  maintain  their  aforesaid  action  against  them,  because  they  say  that 
after  the  making  of  the  said  writing  obligatory,  and  the  condition  thereof 
aforesaid,  and  while  the  said  bill  of  complaint  mentioned  in  the  condition 
thereof,  was  pending  in  said  court,  and  while  said  Court  of  Common  Pleas  on 
the  Chancery  side  thereof,  had  jurisdiction  of  all  and  singular  the  matters 

(•)  6  CMiio  Bep.  336;  Wil.  Pnc.  S4*. 
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thevein  cottained^  and  all  the  parties  being  before  said  court,  to  wit,  at  tKe 
October  term  of  said  Court  of  Common  Pleas,  in  the  year  1631,  said  eonrt 
aittifig  as  a  Court  of  Chancery,  on  hearing  of  the  parties  in  interest,  by  an 
interlocutory  decree  then  and  there  made  in  said  cause  as  an  equitable  condi- 
tion upon  the  parties  fn  interest,  did  order  and  adjudge  that  said  writ  of  injunc- 
tion in  the  condition  of  the  said  writing  obligatory  mentioned  and  set  forth  in 
said  dechuration,  be  renewed  and  continued,  on  the  said  Lucius  giving  bond  to 
tha  acceptance  of  the  clerk  of  said  court,  in  the  sum  of  fifteen  hundred 
dollars,  (as  such  equitable  condition  in  the  premises  imposed  by  said  court  upon 
the  said  Lucius,  complainant  in  said  court,)  as  an  indemnity  and  security  to 
the  said  2Sena8  and  others,  respondents  in  said  cause,  in  the  condition  of  said 
writing  obligatory  set  forth,  in  the  event  of  a  dismissal  of  said  bill  of  complaint 
and  dissolution  o^  said  injunction  in  said  court,  in  place  of,  and  as  a  substitute 
ior,  the  said  writing  obligatory  in  said  declaration  mentioned. 

And  the  said. Lucius  and  Joseph  in  fact  say,  that  in  comi^ance  with  said 
interlocutory  decree  and  such  equitable  condition  aforesaid,  the  said  Lucius 
aAmrwaids,  to  wit,  on  the  fifteenth  day  of  February,  1882,  did  give  a  bond  with 
one  Joseph  De  Wolf,  jun.,  and  William  Coolman,  jun.,  as  sureties,  to  the  accep- 
tance of  the  clerk  of  said  court,  in  the  sum  of  fifteen  hundred  dollars,  as  an 
indemnity  and  secttrity  to  the  said  Zenas,  and  others,  respondents  in  said 
eonse,  tn  the  condition  oi  said  writing  obligatory  mentioned,  in  the  event  of  a 
dismissal  of  said  bill  of  complaint,  and  dissdhition  of  said  injunction  in  said 
eoort,  according  to  the  usages  and  practice  of  said  court,  sitting  as  a  Court  of 
Chancery,  and  in  obedience  to  the  order  and  judgment  of  said  court  aforesaid 
in  the  premises,  which  said  last  mentioned  bond  so  given,  delivered  and  accep- 
ted in  place  of,  and  as  a  substitute  for,  the  said  writing  obligatory  in  said  dec- 
laration mentioned,  indemnifying  and  securing  said  Zenas  and  others  afore- 
said, still  remains  in  and  among  the  files  of  said  court,  sitting  as  a  Court  of 
Chancery,  and  this  the  eaid  Lucius  and  Joseph  are  ready  to  verify ;  where- 
fore they  pray  judgment  if  the  said  plaintiffi  ought  to  have  or  maintain  their 
aforesaid  action  thereof  against  them,  &c. 

And  the  said  Lucius  and  Joseph,  for  a  further  plea  in  this  behalf^  further 
defend  the  wrong  and  injury,  when,  &c.,  and  by  leave  of  the  court  for  that 
purpose  first  had  and  obtained,  further  say  that  the  said  pkdntifis  ought  not  to 
have  or  maintain  their  aforesaid  action  thereof  against  them,  the  said  defend- 
ants, because  they  say  that  afler  the  execution  of  the  bcmd  and  writing  obli- 
gatory, and  the  condition  thereunder  written  in  said  declaration  mentioned, 
and  after  such  proceedings  were  had  in  the  said  cause,  and  the  same  carried 
by  appeal  to  the  Supreme  Court,  and  afVer  the  said  Lucius  did  not  prosecute 
his  said  suit  with  efilect,  as  is  in  said  declamtion  mentioned,  according  to  the 
condition  of  said  writing  obligatory,  to  wit,  at  a  term  of  the  said  Supreme 
Court,  begun  and  holden  at  Bavenna,  in  and  for  said  county,  as  is  in  said 
declaration  set  forth,  they,  the  said  Lucius,  complainant  in  said  suit,  and  the 
said  Lucius,  Darius,  Cyrus,  baac  and  Jonathan,  respondents  in  said  suit,  being 
16 
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present  in  said  court)  upon  a  final  hearing  in  said  suit,  submitted  all  and  sin- 
gular the  premises*  matters  and  things  touching  or  growing  out  of  said  Inll  of 
complaint  and  auit,  and  the  proceedings  arising  thereon,  to  the  final  decision  of 
said  court,  which  said  court  then  and  there  determined  and  decreed  that  said 
injunction  be  dissolved,  and  the  said  bill  dismissed,  as  is  in  said  declaration 
set  forth,  and  further  determined  and  decreed  on  said  final  hearing,  by 
reason  of  the  dissolving  said  injunction  and  dismissing  said  bill,  and  by  reason 
that  the  said  Lucius  had  failed  to  prosecute  his  said  suit  to  efiect,  as  in  the  con- 
dition of  said  writing  obligatory,  and  provided  that  the  said  Lucius  should  pay 
the  costs  of  said  suit  to  be  taxed,  which  were  then  and  there  adjudged  to  the 
said  Zenas  and  others,  respondents  in  said,  suit,  with  their  assent,  and  made  no 
other  or  further  order  or  decree  on  the  final  hearing  aforesaid. 
And  the  said  Lucius  and  Joseph,  defendants  in  this  suit,  in  fiict  say,  that 

afterwards,  to  wit,  on  the day  of  October,  in  the  year  163%  and  beibie 

the  commencement  of  this  suit,  he,  the  said  Lucius,  did  pay,  in  compliance 
with  the  conditions  of  said  writing  obligatory,  and  the  determination  and  decree 
of  said  court  as  aforesaid,  the  full  amount  of  all  moneys,  damages,  losses,  inju- 
ries and  costs  charged  and  decreed  against  him  by  said  court,  on  the  final  hear- 
ing of  said  suit  as  aforesaid,  which  were  then  and  there  accepted  by  the  said 
Zenas  and  others,  respondents,  as  by  the  condition  of  the  said  writing  obliga^ 
tory  and  determination  and  decree  of  said  court,  he,  the  said  Lucius,  was 
bound  to  do,  and  this  the  said  Lucius  and  Joseph  are  ready^to  verify ;  where- 
fore they  pray  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  their 
aforesaid  action  thereof  against  them,  and  if  they,  the  said  defendants,  ought 
to  be  charged  with  the  said  debt  by  virtue  of  said  supposed  writing  obligatory, 
&c. 


18.    ^on  Damnificatus.* 

Commencement  as  in  preceding  form  14,  page  726,  to  the  *,  and  then  asfoU 
^ou'^.*]— ^hat  the  plaintiff  hath  not  at  any  time  since  the  making  of  the  said 
writing  obligatory  and  condition  thereof,  hitherto  been  in  any  manner  damni- 
fied by  means  of-  any  matter  or  thing  in  the  said  condition  mentioned,  and  this 
the  defendant  is  ready  to  verify ;  wherefore  he  prays  judgment  if  the  plain- 
tiff ought  to  have  his  said  action  against  him,  &c. 

J.  S.,  Attorney  for  Defendant. 

(a)  Thif  pWa  i«  tufficient  when  the  condition  ticular  act,  the  perfomance  muct  be  epeciaUy 
of  the  bond  ii  merely  to  indemnify.  Bat  when  pleaded.  ISaund.  116  n.  1;  IBoa.  k,  Pull.  638, 
the  condition  it  for  the  performance  of  any  par*    640. 


PLEAS,  REPLICATIONS,  &c.,  IN  DEBT.  729 


Bonds. 


19,     To  Dd>t  on  Bond  (not  aisigning  a  breach)  conditioned  to  petform  the 
covenantM  in  another  indenture.  —  Ptea  of  performance  thereof. 


C.D.I 

ats.    y 

A.  B.J 


Com.  Pleas.    In  Debt. 


And  the  said  C.  D.  cornea  and  defends,  [&€.]  and  craves  oyer  of  the  said 
supposed  writing  obligatory  in  the  declaration  mentioned,  and  it  is  read  to  him 
in  these  words :     [^Here  copy  the  obligatory  part  of  the  bond.']    And  the  said 

C.  D.  also  craves  oyer  of  the.  condition  of  the  said  writing  obligatory,  and  it  is 
read  to  him  in  these  words:  [Here  set  out  the  recitals  and  conditions  verbatinif 
and  then  if  the  condition  be  merely  to  perform  a  particular  covenant  in  the 
indentured  it  wotdd  seem  to  be  sufficient  to  proceed  as  follows f]  Which  being 
read  and  heard  the  said  C.  D.  saith  that  the  said  A.  B*  ought  not  to  hare  his 
aforesaid  action  thereof  against  him  because  he  says  *  that  in  and  by  the  said 
indenture  in  the  said  condition  mentioned,  (and  which  being  in  the  plaintiff's 
possession,  the  defendant  cannot  produce  the  same  to  the  said  court  here,)  and 
which  is  sealed  with  the  seal  of  the  said  C.  D.,  he  did  covenant,  Q4^c.,  setting 
out  the  covenant  in  question^  and  the  said  C.  D.  avers  that  he  did,  [Sec  shouh 
ing  performance  of  the  covenant  and  condition^]  according  to  the  said  cove- 
nant and  the  said  condition,  to  wit,  at  said  county  of         ■,  and  this  the  said  C. 

D.  is  ready  to  verify ;  wherefore  he  prays  judgment  if  the  said  A.  B.  ought  to 
have  his  said  action  against  him. 

J.  S.,  Attorney  for  Defendant. 


20.    Plea  of  general  performance  in  like  case. 

Proceed  as  in  the  preceding  form  to  the  *  and  then  as  follows  iy^ThaX 
there  was  not  nor  is  there  any  negative  or  disjunctive  covenant  or  agreement 
contained  in  said  indenture  in  the  said  condition  of  the  said  writing  obligatory 
mentioned  on  the  part  of  the  said  C.  D.  to  be  omitted,  done,  observed,  perform- 
ed, fulfilled  or  kept,  and  that  he  the  said  C.  D.  hath  truly  performed  and  kept 
the  said  indenture  and  all  things  contained  therein,  according  to  the  true  intent 

and  meaning  thereof,  and  of  the  said  condition,  to  wit,  at  said county ;  and 

this  the  said  C.  D.  is  ready  to  verify ;  wherefore  he  prays  judgment  if  the 
said  A.  D.  ought  to  have  his  said  action  against  him. 

J.  S.,  Attorney  for  Defendant. 

(ft)  The  whole  indeatoie  dioDld  in  ftriedieM  fendant'i  covenants.    See  1  Samd.  tt,  8f  9; 

be  net  ont,  and  certainly  perfermance  of  all  the  S  Saund.  409;  2  Chitty'a  Fl.  966, 967;  4  Eaat. 

defimdaat*!  oovenants  thoald  be- averred  when  344,  346.    See  ante,  note  (y)  vol.  1,  page  864 

the  Goodition  is  general  lor  perfonnance  of  de-  to  367. 
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21.  P&a  ^  performance  cf  a  band  conditumed  to  indemn^  or  to  do  $ovm 
eoUateral  act  other  than  the  payment  of  momy^  fwbreachof  the  eon- 
diiion  being  assigned  in  the  declaration. 


Proceedas  in  theformnext  preceding  tht  lust  to  the  *  and  thenasfol' 
lows  i]  that  he  did  [^e.,  aver  performance  of  the  whole  oj  the  condition  in  the 
words  thereof,  shomng  the  day  of  perfommtg  particular  acts  to  be  done,  ^e.'] 
aecording  to  the  same  ccmdition,  to  wit,  at  said  oounty  ct  —— ;  and  this  the 
defendant  is  ready  to  Terify ;  wberefofe  lie  piays  judgment  if  the  said  A*  B. 
ought  lohaTe  his  said  actkm  against  him. 

J.  8.9  Attorney  for  Defendant. 


22.  Plea  in  excuse  of  performance  that  Drfendant  was  ready  and  willing  to 
have  produced  a  good  titU  upon  Plaintiff  ^s  paying  the  purchase  mo- 
ney but  that  the  Plaintiff  discharged  him. 

Actio  nan,  as  ante,  640.] — ^Because  he  says,  that  the  said  defendant  he- 
fore  the  said day  of,  pbc]  in  the  said  agreement  mentioned,  to  wit,  on, 

[^c]  at,  {JSfC.,  venue']  was  ready  and  willing,  and  offered  to  the  said  plaintiflT 
to  produce  a  clear  and  perfect  title  in  the  hw,  of  and  in  the  said  messuages 
and  tenements,  and  to  execute  a  proper  conveyance  thereof  to  the  said  plain- 
tiff*, to  hold  to  him  the  said  plaintiff;  his  heirs  and  assigns  forever,  upon  his  the 
said  pkdntifi''s  paying  to  the  said  defendant  the  full  sum  of  — *  dollars,  as 
and  for  the  purchase  money  thereof,  whereof  the  said  plaintiff*  then  and  there 
had  notice ;  hut  that  the  said  plaintiffTthen  and  there  required  the  said  defend- 
ant not  evei''  to  produce  the  same,  or  to  execute  the  said  conveyance  to  the 
said  plaintiffT,  and  the  said  plaintiff*  then  and  there  forbid  the  said  defendant  then 
or  ever  so  to  do ;  and  the  said  plaintiff*  then  and  there  declared  to  the  said  de- 
fendant that  he  would  not,  nor  did  he  ever  pay  to  the  said  defendant  the  sum 
of  — —  dollars,  (]^c.]]  as  for  the  said  purchase  money,  and  the  said  plaintiffT 
then  and  there  wholly  declined  and  disavowed,  and  discharged  the  said  defend- 
ant from  the  carrying  of  the  said  agreement  in  the  said  declaration  mentioned 
into  execution,  for  which  reason  and  no  other  the  said  defendant  did  not,  upon 
or  before  the  said  ■■  day  of,  [4^c*3  Produce,  nor  hath  he  at  any  time  since 
hitherto  produced  a  clear  and  perfect,  ot  other  title  in  the  law,  of  and  in  the 
said  freehold  messuages  and  tenements,  and  premises,  or  any  part  thereof  to  hold 
him  the  said  plaintiff*,  his  heirs  and  assigns  for  ever,  according  to  the  tenor  and 
efffect,  true  intent  and  meaning,  of  the  said  agreement  in  that  behalf,  and  this, 
[4^.9  conclude  with  a  verification  as  in  preceding  form. 

(a)  See  a«  to  aasignmeot  of  breaches  ia  the    er,  but  it  Menu  an  awkward  mode  of  italii^  the 
declaration,  tsc,,  vol.  1,  354,  note  (▼.)  fiictB  :  per  Chitty. 

(b)  Thie  form  was  drawn  by  an  eminent  plead- 
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28.    Plea  of  non-performance  by  Plaintiff  of  a  eondiiion  preeedeni. 

Actio  non^  after  craving  oyer  of  the  bond  and  condition^  and  setting  out 
the  latter^  as  ante  725,  or  if  the  bond  be  conditioned  Jor  the  performance  of 
covenants  in  an  indenture^  and  the  plaintiff  has  neglected  to  perform  a  con- 
ditien  precedent  therein,  then  set  forth  the  indenture^  and  the  reference 
thereto^  and  then  state  the  plaintiff" s  non-^performance^  as  follows  i]  And  the 
said  defecdant  as  to  the  said  covenant  in  the  said  indenture  contained,  that  he 
the  said  defendant  would,  during  the  continuance  of  the  said  demise,  repair, 
and  keep  in  repair,  the  said  demised  premises,  with  the  appurtenances,  heing 
allowed  timber  in  the  roughs  sufficient  and  proper  for  such  repair,  from  time  to 
time  to  be  provided  and  set  out  by  the  said  plaintifi^  his  heirs  and  assigns,  [this 
is  to  be  according  to  the  words  of  the  particular  covenant  qualified  by  the 
condition  precedent^  the  said  defendant  saith,  that  at  the  time  of  the  making 
of  the  said  demise,  the  said  premises  were  ruinous,  prostrate,  and  in  great 
decay,  for  want  of  needful  and  necessary  reparation  and  amendment  thereof, 
and  that  after  the  making  the  said  indenture,  to  wit,  on  the  —  day  of         , 

A.  D. at,  \JfC,^  venue]  aforesaid,  there  was  need  and  occasion  for  a  large. 

quantity,  to  wit, loads  of  timber  in  the  rough,  to  repair  the  said  demised 

premises,  with  the  appurtenances;  and  the  said  defendant  then  and  there  re- 
quested the  said  plaintiff  to  allow  to  him  the  said  defendant  timber  in  the 
rough,  sufficient  and  proper  for  the  repair  of  the  said  demised  premises,  with 
the  appurtenances,  and  to  provide  and  set  out  the  same  accordingly,  yet  the 
said  plaintiff*  did  not,  nor  would,  when  he  was  so  requested,  as  aforesaid,  or  at 
any  time  before  or  since,  allow  to  him  the  said  defendant,  timber  in  the  rough, 
sufficient  or  proper  for  the  repair  of  the  said  demised  premises,  with  the  appur- 
tenances, or  provide  or  set  out  the  same,  but  then  and  there  wholly  neglected 
and  refused,  and  hath  thence  hitherto  wholly  neglected  and  refused  so  to  do, 
to  wit,  at,  [^c,  venue']  aforesaid;  and  the  said  defendant  further  saith,  that  he 
the  said  defeadant  hath  always,*  since  the  making  the  writing  obligatory,  well 
and  truly  observed,  performed,  fulfilled,  and  kept,  all  and  singular  other  the 
6avenants,  articles,  clauses,  provisos,  payments,  conditions,  and  agreements,  in 
the  said  indenture  comprised  and  mentioned,  which  on  the  part  and  behalf  of 
him  the  said  defendant  and  his  assigns,  were  or  ought  to  be  observed,  per- 
formed, fulfilled,  or  kept,  according  to  the  true  intent  and  meaning  of  the  said 
indenture.     And  this,  {8fC*    Conclude  with  a  verification  as  ante  641. 


Death  of  Principal  before  return  of  ca.  sa. 

Actio  notif  as  ante  640.]— Because  he  says,  that  after  the  recovery  of  the 
said  judgment  in  the  said  declaration  mentioned,  and  before  the  return  of  any 

(a)  Whca  a  defendant  wyniUI  exccM  bimaejf   every  other  part ;  because  if  aay  pert  be  broken 
lor  the  bon  perforinance  of  part  of  the  condition    the  penalty  ii  forfeited,  10  Mass.  Rep.  648. 
of  a  WnmI,  be  matt  also  pjead  perferaaece  of 
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writ  of  c(qnas  ad  aaiisfadendum  thereupon  agaioat  the  said  £«  F.  \theprvnci' 
pal]  at  the  suit  of  the  said  plaintiff  upon  the  said  judgment,  to  wit,  on,  [^c] 
he  the  said  E.  F.  died,  to  wit,  at,  [4*c.,  venue]  aforesaid.  And  this,  [JSfc,  Con- 
clude with  a  verification  as  ante  641. 

^*    Plea  in  suit  upon  bond  in  error  that  puis  darrien  continuance^  the  debt 

was  levied  byfi.  fa.  on  the  principal. 

Actio  tdterius  non,  as  ante  640])— ^Because  he  says,  that  at  the  time  of  exe- 
cuting the  writ  of  testatum  fi,  fa,  hereinafter  mentioned,  there  was  due  and 
owing  from  the  said  J.  J.  to  the  said  plaintiff,  for  and  on  account  of  the  said 
debt,  damages,  costs  and  charges,  in  the  said  declaration  mentioned,  the  sum 

of dollars  and  no  more,  to  wit,  at,  [^c,  venue]  and  the  said  defendant 

further  says,  that  after  the  affirmance  of  the  said  judgment  and  the  said  adjudi- 
cation of  the  said  Supreme  Court,  and  before  the  commencement  of  the  suit 

of  the  said  plaintiff  in  this  behalf,  to  wit,  on,  [j^c]  at,  [^c.^^in Term 

last  past,  the  said  plaintiff,  for  the  obtaining  of  the  said  money  then  due  to  him, 
in  respect  to  the  said  debt,  damages,  costs,  and  charges  aforesaid,  out  of  the 
court  of  Common  Pleas  of  said county,  the  said  judgment  and  adjudica- 
tion, a  certain  writ  of  the  State  of  Ohio,  called  a  testatum  fi.  fa.^  directed  to 

the  sheriff  of ,  by  which  said  writ  the  said  State  commanded  the  said 

sheriff  [here  set  out  writ^  upon  which  said  writ  afterwards,  and  before  the 
delivery  \hereof  to  the  said  sheriff,  was  duly  indorsed,  and  which  said  writ  so 
Indorsed  as  aforesaid,  afterwards  andbefoc^  the  return  thereof,  to  wit,  on,  [Spc] 
was  delivered  to  the  said  G.  H.  who  then  and  from  thenceforth,  until  and  afler 
the  return  of  the  said  writ,  was  sheriff  of  the  county  of  £.  to  be  executed  in 
due  form  of  law.  By  virtue  of  which  said  writ,  the  said  sheriff  afterwards, 
and  before  the  return  thereof,  and  after  the  last  continuance  of  the  plea  afore- 
said, that  is  to  say,  after  the  —  day  of—  in  —  Term  last  past,  from 
which  time  the  plea  aforesaid  was  continued  till  this  day,  to  wit,  from  the  day 

in in  this  same  Term,  and  before  this  day,  and  after  the  commencement 

of  this  suit  of  the  said  plaintiff,  that  is  to  say,  on,  [fyc]  within  his  bailiwick,^ 
to  wit,  at,  [JSfC,]  aforesaid,  did  cause  to  be  levied  of  the  goods  and  chattels  of 

the  said  J.  F.  the  sum  of dollars,  being  all  the  money  then  due  and  owing 

to  the  said  plaintiff  upon  and  by  virtue  of  the  said  judgment  and  adjudication, 
and  all  the  sheriff's  poundage  and  officers'  fees,  as  he  was  directed  by  the  said 
indorsement  so  made  on  the  said  writ  as  aforesaid.  And  this  the  said  defend- 
ant is  ready  to  verify,  wherefore  he  prays  judgment  if  the  said  plaintiff  ought 
further  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  &c. 


25.     Replication  to  plea  of  performance  conditioned  for  E,  F,^s  duly  account^ 
ing  as  CSerk,  that  E.  P,  received  moneys  which  he  did  not  account  for. 

Precludinon,as  ante^p.  M%form  6.] — Because  he  saitfa,  that  the  said  E. 
F.  remained  and  continued  in  the  service  and  employ  of  the  said  plaintiff  as 
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Biich  clerk,  as  in  the  said  ccmdition  of  the  said  writing  obligatory  mentioned, 
for  a  long  space  of  time,  to  wit,  from  the  day  and  year  aforesaid,  until  and  upon 

the day  of         » ▲.  d.  — ^— ;  and  that  during  the  said  time  that  the  said 

£.  F.  so  remaioed  and  continued  in  the  said  service  and  employment  of  the 
«dd  plaintiff  as  such  clerk  as  aforesaid,  to  wit,  on,  [4^c»]  and  on  divers  other 

days  and  times,  [between  that  day  and  the  said  —  day  of ,  a.  ».  — , 

to  wit,  at,  Q4^c.,  venue]  aforesaid,  the  said  E.  F.  as  such  clerk  as  aforesaid,  had 
and  received,  for  and  on  the  account  of  the  said  plaintiff,  divers  sums  of  money, 
amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  — > —  dot 
lais,  yet  the  said  G.  H.f  although  often  requested  so  to  do,  hath  not  yet  ac- 
counted for  or  paid  the  same  or  any  part  thereof  to  the  said  plaintiff,  but  hath 
therein  wholly  failed  and  made  default;  and  the  said  sum  of  money  so  had  and 
received  by  the  said  E.  F.  as  aforesaid,  is  still  wholly  unpaid  and  unsatisfied 
tq  the  said  pkintifi)  contrary  to  the  form  and  efiect  of  the  said  condition  of  the 
said  writing  obligatory,  to  wit,  at,  [^^c."]  aforesaid.  And  this,  [conclude  with  a 
verifieaiion  as  anie^p.  642. 


26.     The  like  etaiing  several  breaches. 

Same  as  the  above  form  to  the  end  of  the  verification^  and  then  ^ate  the 
second  breach^  as  foHowsf] — ^And  for  assigning  a  further  breach  of  the  said 
condition  of  the  said  writing  obligatory,  according  to  the  form  of  the  Statute  in 
that  case  made  and  provided,  the  said  plaintiff  saith,  that  after  the  making  of 
the  said  writing  obligatory,  and  whilst  the  said  E.  F.  remained  and  continued 
in  the  said  service  and  employ  of  the  said  plaintiff  as  such  clerk  as  aforesaid, 
to  wit,  on,  [^«.]  at,  [4*Cm  venue]  aforesaid.— [5^fai«  the  breach  according  to 
the  fact  J  and  conclude  with  a  verification^  as  in  the  preceding  form.    . 


27.    Seplication  to  a  plea  of  performance  assigning  a  breach  according  to 
the  statute*  none  being  assigned  in  the  declaration. 


C.  D.J 


Com.  Heas.    In  Debt. 


And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant  by  him  [sec- 
ondly] above  pleaded,  says  that  the  said  plaintiff,  by  reason  of  any  thing  in 
that  plea  alleged,  ought  not  .to  be  barred  of  his  said  action  thereof  against  the 
defendant,  because  he  says  thati^[7^A«  allegations  must  depend  on  the  nature 
of  the  bond.]  If  the  bond  be  for  fidelity  of  a  clerk,  &c.,  the  replication  in  as- 
signing a  breach  should  show  that  he  was  retained  [dbc]  from to , 

and  that,  although  during  that  time  he,  from  time  to  time,  received  moneys, 

(a)  See  •trntntemnd  decitiom  relating  thereto,  ante  toI.  i,  page  864,  note  (▼.) 
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[^c,  uring  the  wards  of  the  condilian,']  3ret  he  did  not  pay  and  account,  [&c.] 

although  reqae8ted,  [&c.]  and dollars  Tenain  unpaid,  [^.     S^  anU^ 

Vol  /,  361,  Form  \\.  If  the  bond  be  for  the  payment  itf  money,  a  part  of  which 
only  has  ibccrued  due,  and  the  condition  be  only  for  the  payment  of  money,  and 
the  substance  of  the  plea  be  performed  by  payment  thereof^  the  replication  may 
be  simply i  ''that  the  defendant  did  not  pay,  or  c^nse  to  be  paid  to  the  pfadntiff, 

the  said  sum  of dollars,  and  interest,  or  any  part  thereof,  as  in  the  said 

[seciwd]  plea  alleged;  an4  this  the  plaintiff  prays  may  be4iM}uired  oi  by  the 
iM)untry,  dbc.    And  the  defendant  doth  the  like." 

J.  B.,  Attorney  ixa  I^nti£ 


^.     Suggestion  of  breaches  on  the  Record  under  the  statute,^  when  no 

breaches  are  assigned  in  the  pleadings. 

After  the  judgment  by  defaultt  or  on  demurrer^  or  on  ntU  tiel  record^  or  non 
est  factum  is  entered^  as  in  the  Forms  herdnnrfter  given,  enter  on  the  journal 
of  the  cotirt  the  suggestion  of  breaches,  thus: 


..  BO 
T.      I  In 
I.  D.  j 


A.  B.  . 

Debt. 

C. 


And  the  said  plaintifT  now  comes  and  says,  that  the  said  writing  obligatoty 
in  said  declaration  mentioned,  was  subject  to  a  certain  condition  thereunder 
written,  whereby,  afier  reciting,  [&c.,  here  state  the  recitals  in  the  past  tense,'] 
it  was  declared  that  the  condition  of  the  said  writing  obligatory  was  such,  that, 
[&c.,  here  state  the  condition  in  the  past  tense,"]  as  by  the  said  writing  obliga- 
tory fully  appears ;  [then  state  the  breaches  thus :]  nevertheless,  for  suggesting 
a  breach  of  the  conditicm  of  the  said  writing  obligatory,  the  phuntiff,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  suggests  and  gives 
the  court  here  to  understand  and  be  informed,  that  the  defendant  did  not  nor 
would,  [dbc.,  state  the  breach,  and  if  there  be  two  or  more  breaches,  proceed 
as  follows :]  and  the  plaintiff*,  for  suggesting  a  further  breach  of  the  said  con- 
dition of  the  said  writing  obligatory,  according  to  said  statute,  further  suggests 
and  gives  the  court  here  to  understand  and  be  informed,  that,  [jkc^  state  the 
further  breach.  The  court  or  jury  assess  the  damages  upon  the  breaches 
suggested,  as  in  other  cases  ;  and  judgment  for  penalty  and  order  of  execu- 
tion for  the  amount  found  equitably  due  is  entered.  See  the  formsj  post. 
Verdicts  ccnd  Judgments  in  Debt* 

(a)  See  rtatote,  fcc.,aiite  toI.  i,  p.  364,  note  (v.) 
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29.  Af%other  Form  in  like  ease^  where  the  Plaintiff  has  declared  for  the  pen' 
ally  ahne^  and  there  has  been  oyer  craved  of  the  condition^  and  the 
condition  set  forth  upon  plea  ofnon  est  factum, 

B^ore  the  is9U;e  upon  the  pka  of  non  est  factum  is   tried^  assign  the 
breaches  thus: 

A.  B. 

Debt. 


L.  BO 
V.      I  In 
I.D.J 


And  the  said  plaintiff  now  comes,  and  for  assigning  breaches  of  the  condition 
of  the  said  writing  obligi^tory,  according  to  the  statute  in  such  case  made  and 
provided,  says  that,  [dbc.,  state  the  breaches^  as  in  a  dedaraiion.  7%e  issue 
is  then  tried  and  damages  on  the  breaches  assessed. 


Sec.  VII.    coysbture/ 
80.    Plea  of  Coverture  to  debt  on  bond. 

C.  D. 

ats.    ^  '   Com.  Pleas.    In  Debt. 

A.  B. 


:} 


And  the  said  defendant  comes  and  defends  the  wrong  and  injury,  when, 
^.,  and  says  that  she  ought  not  to  be  chai^^ed  with  the  said  debt  by  virtue  of 
the  said  supposed  writing  obligatory,  because  she  says  that,  at  the  time  of  the 
making  said  writing,  she  was  and  still  is  the  wife  of  E.  F.,  to  wit,  at  said 
county  of  — ,  and  this  she  is  ready  to  verify ;  wherefore  she  prays  judgment 
if  she  ought  to  be  charged  with  the  said  debt,  by  virtue  of  the  said  supposed 
writing  obligatory. 

J.  S.t  Attorney  for  Defendant. 


31.     Plea  of  Coverture  to  debt  on  simple  contract . 


ats.    V 
..  B.J 


C.  D. 

sts.    V  Com.  Pleas.    In  Debt. 

A. 


And  the  said  defendant  comes  and  defends  the  wrong  and  injury,  ftc.,  and 
says  that  the  said  A.  B.  ought  not  to  maintain  his  aforesaid  action  thereof 

(a)  May  be  g ivea  ia  cvidenoe  wider  general  if«ue  of  nil  debit  or  non  eit  fiietam:  8  Bur.  IjM; 
2  8tr.  1104. 
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against  her,  because  she  say?  that,  at  the  time  of  the  making  of  the  said  sup- 
posed contracts,  she  was  and  still  is  the  wife  of  one  E.  F.,  to  wit,  at  said  county 
of—,  and  this  she  is  ready  to  verify ;  wherefore  she  prays  judgment  if  the 
said  A,  B.  ought  to  maintain  his  aforesaid  action  against  her,  &c. 

J.  S.,  Attorney  for  Defendant, 


Sec.  YIII.     devisee. 

32.     Plea  of  Hen  per  devise. 

Onerari  noTi,  as  ante,  721.]  Because  he  says  that  be,  the  said  defendant, 
hath  not,  nor  at  the  time  of  the  commencement  of  thi?  suit,  nor  at  any  time  before 
or  since,  had  any  lands,  tenements,  or  hereditaments,  by  devise  from  the  said 
E.  F.,  deceased.  And  this,  [conclude  with  a  verification,  and  onerari  mon  as 
ante,  721. 


0 

33.    Replication  that  the  Devisee  had  Assets. 

Precludi  non,  as  post,  form  35.]  Because  he  saith  that  the  said  defend- 
ant, after  the  death  of  the  said  E.  F.,  his  father,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on,  [<J*c.]  at,  [8fc.  venue^  aforesaid,  had  divers  lands 
and  tenements  by  hereditary  descent  as  heir  to  the  said  E.  F.  in  fee  simple, 
whereby  he  might  have  satisfied  the  said  plaintiff  the  debt  and  damages 
aforesaid.    And  this,  [&c.,  conclude  with  a  verification,  as  ante  642. 


Sec.  IX.    DURESS. 
34.     Plea  of  Duress  of  Imprisonment, 


C.  D. 

ads.    V       '        In  Debt. 

A 


.  D.l 

ids.  y 

.  B,J 


And  the  said  C.  D.  comes  and  defends,  &c.,  and  says  that  he  ought  not  to 
be  charged  with  the  said  debt  by  virtue  of  the  said  writing  obligatory,  because 
he  says,  that  at  the  time  of  the  making  of  the  said  writing,  he,  the  said  C.  D., 
was  imprisoned  by  the  said  A.  B.  and  others,  by  their  covin,  to  wit,  at,  [4'^*] 
and  there  detained  in  prison  until  by  force  and  duress  of  that  imprisonment 
hC)  the  said  C.  D.,  then  and  there  made,  sealed  and  delivered  the  said  writing 
to  the  said  A.  B. ;  and  this  he  is  ready  to  verify :  wherefore  he  prays  judg- 
ment if  he  ought  to  be  charged  by  the  said  writing  obligatory,  and  for  bis 
coetSt  &c. 
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35.     Replication — Defendant  at  large^  Sfc. 

And  ihe  said  A.  B.  says,  that  notwithstanding  any  thing  by  the  said  C.  D. 
in  pleading  alleged,  he  ought  to  be  charged  with  the  said  debt  by  virtue  of  the 
said  writing  oMigatory,  because  he  says,  that  the  said  C.  D.,  at  the  time  of  the 
making  of  the  said  writing  obHgatory,  was  at  large,  and  at  his  full  liberty,  and 
out  of  all  prisons  whatsoever,  and  that  he  made,  sealed  and  delivered  the  saief 
writing  to  the  said  A.  B.  of  his  own  free  will  and  accord,  and  not  by  force  or 
duress  of  imprisonment,  and  this  he  prays  may  be  inquired  of  by  the  coun- 
try, &c. 


36.    Plea  of  Menace  to  KiU, 

First  plea,  general  issue,  non  est  factum^  as  ante,  p.  719  ;  secondly,  andfot 
a  further  plea,  ^c,  onerari  non,  as  ante,  />.  721,]  because  he  says,  that  the 
said  plaintiff,  just  before  the  making  of  the  said  writing  in  the  said  declaration 

mentioned,  to  wit,  on  the  said day  of  ,  A.  D. ,  aforesaid,  at, 

{j^c,,"]  aforesaid,  menaced  and' threatened  the  life  of  the  said  defendant,  unless 
the  said  defendant  would  make  and  seal,  and  as  his  act  and  deed  deliver  the 
said  writing  [or,  indenture,  or,  articles]  in  the  said  declaration  mentioned ;  and 
the  said  defendant  did  thereupon  then  and  there,  by  reason  and  in  conse- 
quence of  such  menaces  and  threats,  and  in  fear  and  apprehension  tberec^, 
make  and  seal,  and  as  his  act  and  deed  deliver  the  said  writing ;  and  this, 
Q4^c. ;  conclude  with  a  verification,  and  onerari  non,  as  ante^p,  721. 


37.    Replication  thai  Defendant  freely  executed  the  Deed, 

Precludi  non,  as  ante,  above,  form  35,]  because  he  saith,  that  the  said 
defendant,  of  his  own  free  will,  made  and  sealed,  and  as  his  act  and  deed 
delivered  to  the  said  plaintlflT  the  said  writing  obligatory  in  the  said  declara- 
tion mentioned,  and  not  by  reason  or  in  consequence  of  the  said  supposed 
menaces  or  threats  in  the  said  [second]  plea  mentioned,  or  in  fear  or  appre- 
hension thereof  in  manner  and  form  as  the  said  defendant  hath  in  his  said 
[second]  plea  in  that  behalf  alleged ;  and  this  the  said  plaintiff  prays  may  be 
inquired  of  by  the  country,  &c. 


SbC.  X.      ESCAPE. 

38.     Plea  to  Debt  for  an  Escc^e  from  Execution  against  the  Sheriff^^^- 

Fresh  pursuit  and  Recaption. 

First  plea,  nil  debit,  as  ante^  p.  717  ;  second  plea^  actio  non^  as  ante,  p. 
463,  form  6,]  because  he  says,  that  the  said  judgment  and  commitment  in 
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eiecutioD  in  the  [first^  coant  of  the  said  declaration,  and  the .  judgment  and 
commitment  in  execution  in  the  second  count  of  the  said  declaration  mention- 
ed, are  one  and  the  same  judgment  and  commitment,  and  not  divers  or  difier- 
ent  judgments  and  commitments,  and  that  the  supposed  escape  in  the  said  first 
count,  and  the  supposed  escape  in  the  said  second  count  mentioned,  are  one 
and  the  same  escape,  and  not  divers  or  difierent  escapes,  and  that  after  the 
■aid  commitment  of  the  said  J.  S.  to  the  custody  of  the  said  defendant,  in  exe- 
cution as  aforesaid,  to  wit,  on  the  said,  [j^c,,']  at,  Q4^c.,  venue^']  aforesaid,  the 
said  J.  S.  forcibly,  and  without  the  knowledge,  consent,  or  permission  of  the 
said  defendant,  and  against  his  will,  escaped  from  and  out  of  the  custody  of 
him,  the  said  defendant,  as  such  sheriff  as  aforesaid,  and  fled  to  places  to  him, 
the  said  defendant,  unknown,  and  that  upon  the  said  escape  of  him,  the  said 
J.  S.,  to  wit,  at,  [_^c,f  vetivej']  he,  the  said  defendant,  made  fresh  and  close 
pursuit  after  the  said  J.  S.,  in  order  to  retake  him,  and  did  continue  such  pur- 
suit from  thence  until  he,  the  said  defendant,  afterwards,  and  before  the  com- 
mencement of  the  suit  of  the  said  pkintifl* against  him,  the  said  defendant,  in 
this  behalf,  to  wit,  on,  [4*Cm]  at,  ([4*c.,  venue,"]  aforesaid^  retook  the  said  J,  S.  upon 
that  pursuit^  and  again  had  and  detained,  and  hath  from  thence  hitherto  always 
kept  and  detained,  and  doth  keep  and  detain  him,  the.  said  J.  S.,  in  the  cus- 
tody of  him,  the  said  defendant,  in  execution  at  the  snit  of  the  said  plain tifll^ 
for  the  said  damages,  costs  and  charges,  so  by  him  recovered  as  aforesaid,  by 
virtue  of  the  said  commitment  of  him,  the  said  J.  S.,  in  execution  as  aforesaid, 
to  wit,  at,  [{"Cm!  aforesaid,  which  said  escape,  in  this  plea  mentioned,  is  the 
same  escape  whereof  the  ^d  plaintiff  hath  above  complained  against  him ; 
and  this,  ([4^c.  ;  condude  with  a  verification^  aa  ante,  p.  640,  form  1. 


89.     Beplication  that  suit  was  brought  before  the  Rec€q>tion, 

«  « 

Predudi  non,  as  ante,  p.  642,]  because  he  saith,  that  the  said  now  defend- 
xnt  did  not,  before  the  commencement  of  this  suit  against  the  said  now  defend- 
ant in  this  behalf,  retake  the  said  £.  F.  upon  the  said  pursuit,  or  again  have 
or  detain  him,  the  said  E.  F.,  in  the  custody  of  the  said  now  defendant  in  exe- 
cution, at  the  suit  of  the  said  plaintiff  for  the  damages,  costs  and  charges,  so 
by  him  recovered  as  aforesaid,  by  virtue  of  the  said  commitment  of  the  said 
E.  F.  in  execution  as  aforesaid,  in  manner  and  form  as  the  said  defendant  hath 
above  in  his  said  plea  in  that  behalf  alleged  ;  and  this  the  said  plaintiff  prays 
may  be  inquired  of  by  the  country,  &c* 


40.    Plea  that  the  Prisoner  forcibly  Escaped,  and  has  since  Returned. 

Third,  or  further  plea,  actionem  non,  as  ante,  p,  643,  form  6,]  because  he 
says,  that  the  sai4  judgment  and  commitment  in  execution,  in  the  firat  count  of 
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Eflcape. 

■  -^ ■   ■      ■-■  a f ; . 

the  «aid  declaration  mentioned,  and  the  judgment  and  execution  in  the  said 
second  count  of  the  said  declaration  mentioned,  are  one  and  the  same  judg- 
ment and  «ipecation,  and  not  divers  or  different  judgments  and  conmiitments, 
and  that  the  said  supposed  escape  in  the  said  first  count,  and  the  said  suppo- 
sed escape  in  the  said  second  count  of  the  said  declaration  mentioned,  are  one 
and  the  same  escape,  and  not  divers  or  different  escapes ;  and  that  after  the 
said  commitment  of  the  said  J.  S.  to  the  custody  of  him,  the  said  defendant, 
in  execution  as  aforesaid,  to  wit^on,  [^c.,^  aforesaid,  to  wit,  at,  [4^c.,  venue f"] 
aforesaid,  he,  the  said  J.  S.,  wrongfully,  privily,  and  without  the  knowledge^ 
permission,  or  consent  of  the  said  defendant,  escaped  from  and  out  of  the  cus- 
tody of  the  said  defendant,  as  such  sheriff  as  aforesaid,  to  placos  to  him,  the 
said  defendant,  unknown ;  but  the  said  defendant  in  fact  further  saith,  that  the 
said  J.  S.  afterwards,  and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff 
against  him,  the  said  defendant,  in  this  behalf,  to  wit,  on,  {j^c.,"]  last  aforesaid, 
at,  [^c,  ventu^']  aforesaid,  voluntarily,  and  of  his  own  accord,  returned  back 
again  into  the  custody  of  him,  the  said  defendant,  and  that  he,  the  said 
defendant,  did  thereupon  then  and  there  keep  and  detain,  and  always  from 
thence  hath  hitherto  kept  and  detained,  and  still  doth  keep  and  detain  him,  th^ 
aaid  J.  S.,  in  the  custody  of  him,  the  said  defendant,  in  execution,  at  the  suit 
of  the  said  plaintiflT,  under  and  by  virtue,  of  the  aforesaid  commitment  of  him, 
the  said  J«  S.,  in  execution,  as  aforesaid,  to  wit,  at,  [4^c.,  venue^"]  aforesaid, 
which  said  escape,  in  this  plea  mentioned,  is  the  same  escape  whereof  the 
said  plaintiff  hath  above  complained  against  the  said  defendant ;  and  this,  [^c. ; 
ecnelude  with  a  verification^  aa  ante^p,  641, /orm  1. 


4L    Replication  thai  Escape  wae  Voluntary, 

Frecludi  non^  as  anie^  p,  642,]  because  he  says^  that  after  the  commit- 
ment of  the  said  E.  F.  to  the  custody  of  the  said  defendant,  in  execution,  as 

aforesaid,  that  is  to  say,  on  the  — —  day  of ,  in  the  year ,  the  said 

defendant  then  and  still  being  sheriff  of  the  county  of aforesaid,  at,  [^c, 

re»ue,3  aforesaid,  he,  the  said  defendant,  of  bis  own  wrong,  permitted  and 
sufiered  the  said  £•  F,  to  go  at  large  whither  be  would,  and  to  escape  out  of 
the  custody  of  the  said  defendant,  in  manner  and  iotm  as  the  said  plaintiff 
hath  above  complained  against  him ;  without  this,  that  the  said  E.  F.  forcibly, 
and  without  the  knowledge,  consent  or  permission  of  the  said  defendant,  and 
against  his  will,  escaped  from  and  out  of  the  custody  of  him,  the  said  defend- 
ant, as  such  sheriff  as  aforesaid,  in  manner  and  form  as  the  said  defendant 
hath  in  his  said  plea  by  him  secondly  above  pleaded  in  bar  alleged ;  and  this, 
[^c;  conclude  with  a  verification^  as  ante,  p»  642^  form  6. 
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Eacape. 


42.    Plea  that  the  Prisoner  was  discharged  with  the.  Plaintiff''* s  consent. 

Actio  non^  because  he  says,  that  after  the  said  surrender  and  oommitment 
of  the  said  E.  F.  in  the  said  several  counts  of  the  declaration  of  the  plaintiff 
mentioned,  and  before  the  said  E.  F.  was  by  the  said  defendant  permitted  and 
suffered  to  go  out  of  his  custody  at  large  and  abroad  wheresoerer  he  would 
and  pleased,  without  restraint,  as  in  said  several  counts  of  the  said  declaration 
is  alleged,  to  wit,  on,  [4*^.,]  at,  [4*c.,  vcnt/c,]  aforesaid,  the  said  plaintiff  did  con- 
sent that  the  said  E.  F.  should  be  discharged  out  of  the  custody  of  the  said 

defendant  so  being  sheriff  of ,  as   in   that  behalf  is  mentioned,   as  to 

the  said  several  actions  in  the  said  several  counts  of  th€  said  declaration 
mentioned,  and  whereupon  the  said  E.  F.  had  been  committed  to  the  custody 
of  him,  the  said  defendant,  and  did  give  license  to  the  said  defendant  to 
discharge  the  said  E.  F.  out  of  the  custody  of  the  said  defendant  as  to  the 
said  several  actions  and  suits,  and  permit  and  suffer  him  to  go  out  of  the  cus- 
tody of  him,  the  said  defendant,  at  large  and  abroad  wheresoever  he  would 
and  pleased,  and  without  restraint ;  and  thereupon  the  said  defendant  did  dis- 
charge the  said  E.  F.  out  of  his  custody,  as  to  the  said  several  actions  and 
suits,  and  permit  and  suffer  him  to  go  out  of  the  custody  of  the  said  defend- 
ant, at  large  and  abroad  wheresoever  he  would  and  pleased,  and  without 
restraint :  without  this  that  the  said  defendant  did  voluntarily,  ^vrongfully,  add 
freely,  and  without  the  leave  or  license  of  the  said  plaintiff,  permit  or  suffer 
the  said  E.  F.  to  go  and  escape  out  of  the  said  custody  of  the  said  defendant, 

so  being  sheriff  of  the  said  count}'^  of ,  as  aforesaid,  in  manner  and 

form  as  the  said  plaintiff  hath  above  thereof  complained  against  him ;  and  ^ 
this,  [fyc. ;  conclude  with  a  verification^  as  anie^p.  641,  form  4. 


43.     Replication  to  Plea  of  Forcible  Escape^  ^c. —  That  the  Plaintiff  sues 

for  another  and  second  Escape, 

Beplication  to  first  plea,  similiter  ;  to  second  plea,  the  plaintiff  admitting 
that  the  escape  was  without  the  privity  of  the  defendant,  and  thai  the  return 
to  prison  was  voluntary,  alleges,']  that  the  said  E.  F.  had  not  from  thence- 
forth been  kept  and  detained  in  the  custody  of  the  said  defendant,  but  that 
after  he,  the  said  E.  F.,  had  so  returned  into  custody,  and  after  the  said 
defendant  had  notice  of  the  former  escape,  and  before  the  commencement  of  this 
suit  in  this  behalf,  the  said  defendant  permitted  and  suffered  the  said  E.  F.  to 
escape  and  go  at  large,  in  manner  and  form  as  the  said  plaintiff  hath  above 
complained  against  him,  the  said  defendant,  which  said  last  mentioned  escape 
is  another  and  different  escape  than  the  escape  mentioned  in  the  plea  of  the 
said  defendant  so  by  him  lastly  above  pleaded  in  bar  as  aforesaid,  and  was  and 
is  the  very  same  identical  escape  for  which  the  said  plaintiff  brought  this  action ; 
and  this,  [8fc, ;  conclude  with  a  verification,  as  ante,  p.  642. 
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.&£C.    XI.      ESCROW. 

44.     Plea  that  the  Bond  was  deiivered  as  an  Escrow. 

First  pUayfion  est  factmn^  as  ant^^p.  719;  second  plea^  by  leave,  4*<^m  a»^ 
onetari  norit  as  ante,  p.  721,3  because  he  says,  that  the  said  writing,  in  the 
said  declaration  mentioned,  was  made  by  the  said  defendant  on,  [^.,3  afore- 
said, to  secure  the  re-payment  of  a  certain  sum  of  money,  then  lent  by  the 
said  plaintiff  to  one  E.  F.,  and  deMvered  by  the  said  defendant  to  one  G.  H., 
as  an  escrow  to  be  kept  by  him  on  this  special  condition,  that  is  to  say,  that  [if 
the  said  E.  F.  should,  within  the  space  of  «-^  months  then  next  following, 
secure  the  re-payment  of  the  said  sum  of  money  to  the  said  plaintiff,  by  mortp 
gage  upon  certain  freehold  premises  of  the  said  £.  F.,  situate  at,  4^c.,3  ^bat 
then  and  in  that  case  the  said  writing  obligatory  should  be  immediately  dis- 
charged, annulled,  and  heid  for  nothing,  and  returned  and  re-deiivered  to  the 
said  defendant ;  but  that  [in  default  of  the  said  £.  F.  so  securing  the  re*pay- 
ment  of  the  said  sum  of  money  to  the  said  plainiiff  by  such  mortgage  as  afore- 
said, within  the  aforesaid  time,3  then  the  said  writing  obligatory  of  the  said 
defendant  should  stand  and  be  against  him  in  full  force ;  and  the  said  defend- 
ant further  says,  that  within  the  space  of months  from  the  time  of  the 

making  and  delivering  of  the  said  writing  as  an  escrow  to  the  said  G.  H.  as 

aforesaid,  for  the  purpose  aforesaid,  to  wit,  on  the  -: —  day  of ,  a.  d.      ■   , 

&tf  C^<^v  venue^  aforesaid,  the  said  E.  F.  did  secure  the  re-payment  of  the 
said  sum  of  money  to  the  said  plaintiff^  by  a  mortgage  upon  the  said  freehold 
premises  of  him,  the  said  E.  F.,  which  said  mortgage  the  said  plaintiff  then 
and  there  accepted  and  received  as  a  security  for  the  re-payment  of  the  said 
sum  of  money  so  by  him  lent  to  the  said  E.  F.  as  aforesaid ;  whereby  the  said 
writing  of  the  said  defendant  so  delivered  to  the  said  G.  H.,  became  and  was 
wholly  discharged,  annulled,  and  vacated  $  and  so  the  said  defendant  saith, 
that  the  said  writing  is  not  his  deed ;  and  of  this  he  puts  himself  upon  the 
country,  ^c. 


SXC.    XII.      SXSCVTORS. 

See  ante  p.  679, 722.  In  general  the  body  of  the  pleas  in  assumpsit,  ante 
603,680,  will  be  equally  applicable  in  debt. 

In  an  action  of  debt  on  simple  contracts  against  an  executor,  in  which  the 
declaration  avers  that  the  deceased  was  indebted,  the  plea  denying  the  indebt- 
edness would  be,  that  «*  the  said  £•  P.,  [the  te8tator,3  never  was  indebted  as 
in  the  declaration  alleged,"  or  in  the  form,  antep,  722. 

In  actions  by  executors,  the  body  of  the  plea  of  nil  debit  is  in  the  usual  form, 
ante  717, 
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Frftiid. 


BSC.   XIII.      FRAUD. 

45.    Plea  thai  the  l^peciaUy  woe  obtained  by  Fraud.^ 


a  D.l 
ats.     L  — — .Com.  Pleas.    In  Debt. 
A.  B.J 

Non  est  factum  as  ante  719,  and  then  proceed  thttei]  And  for  a  further 

plea  the  defendant  says  that  he  ought  not  to  be  charged  with  the  said  debt  by 

virtue  of  the  said  supposed  writing  obligatory,  [or,  single  bill,  or,  indenture.^ 

because  he  says  that  the  said  supposed;  [single  Mtf,]  was  obtained  from  him 

by  the  plaintiff,  and  others  in  collusion  with  him,  by  fraud,  covin  abd  misrep* 

resentation,*  and  this  the  defendant  is  ready  to  verify  ;  wherefore  he  prays 

judgment  if  he  ought  to  be  charged  with  said  debt  by  virtue  of  the  said,  [sin" 

gle  bill,']  ^» 

J.  S.,  Attorney  for  Defendant. 

Jldd  a  plea  setting  forth  the  fraud  f  the  form  of  which  is  precisely  Kke  the 
preceding^  except  that  at  the*  is  added  the  following :  J  that  is  to  say,  by  the 
said  plaintiff,  and  others  in  collusion  with  him,  (akely  and  fraudulently  repre- 
senting to  the  defendant  that  [^c,  here  state  the  fraudulent  misrepresentations 
and  that  the  specialty  was  executed  in  confidence  of  such  represenJtaiions. 


46.     77^  like  in  Debt  on  simple  Contract. 

C.  D.-) 
ats.     y        '     Com.  Pleas.    In  Debt. 
A.  B.J 

And  the  said  defendant  comes  and  defends,  dbc,  and  says  that  the  plaintiff 
ought  not  to  have  his  aforesaid  action  thereof  against  him,  because  he  says  that 
the  plaintiff  caused  and  induced  him,  the  defendant,  to  make  and  enter  into 
the  said  agreement  and  contract  in  the  declaration  [or,  — —  count]]  mentioned, 
and  to  incur  the  said  supposed  debt  through  and  by  means  of  the  fraud,  covin 
and  misrepresentation  of  the  plaintiff  and  others  in  collusion  with  him ;  and 
this  the  defendant  is  ready  to  verify ;  wherefore  he  prays  judgment  if  the  said 
plaintiff  ought  to  have  his  said  action  against  him,  6bc. 

J.  S.,  Attorney  for  Defendant. 


47.    Replication  to  Plea  that  Specialty  was  obtained  by  Fraud* 

A.  B.  -) 

V      y  Com.  Pleas.    In  Debt. 

C.  D.  [ 


And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant  by  him  [sec- 
ondly] above  pleaded,  says  that  the  said  plaiatiff,  by  reason  of  any  thing  in 

(a)  The  general  (brm,  without  stating  what  the  fraudulent  repretesitatione  were,  eeema  «Dfi- 
eient.    t  Chitt.  Free.  4S3. 
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Heirs  —  Husband  and  Wife . 


that  plea  aUeged,  ought  not  to  be  barred  of  his  said  action  thereof  against  the 
defendant,  hecause  he  says  that  the  said,  [[single  bill,  or,  writing  obligatory,  or^ 
indenture,^  was  not  obtained  from  the  defendant  by  the  plaintiff  and  others  in 
collasion  with  him,  by  fraud,  covin  and  misrepresentation,  as  in  the  said  plea 
alleged ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the  country.  And 
the  plaintiff  doth  the  like,  &c. 

E.  E.,  Plaintiff's  Attorney. 


48.     Frauds  —  Statute  of. 

The  form  of  the  plea  in  assumpsit  may  be  used,  ante  693,  substituting  for 
the  word  **  promise  "  the  word  ''  contract,"  and  concluding  in  debt,  &c.  See 
form  of  commencement  and  conclusion  of  pleas,  &c.  in  debt,  ante  p.  641, 642. 


Sec.  XrV.     heirs. 
49.     Plea  Rien  per  descent. 

Onerarinoriy  as  ante^  721.] — Because  he  saith,  that  he  the  said  defendant 
hath  not,  nor  at  the  time  of  the  commencement  of  this  suit  of  the  said  plain- 
tiff, in  this  behalf,  nor  at  any  time  before  or  since,  had  any  lands,  tenements  or 
hereditaments,  by  descent  from  his  said  father,  [or  brother j  4*c.,  according  to 
the  fact^  in  fee  simple,  and  this  he  is  ready  to  verify,  wherefore  he  prays 
judgment,  if  he,  as  son,  [or  brother^  ^J]  and  heir  of  the  said  G.  H.  deceased, 
ought  to  be  charged  with  the  said  debt,  by  virtue  of  the  said  writing  obligatory. 


60.     Replication  that  the  heir  had  assets, 

Preeludi  non^  as  ante,  736,] — Because  he  saith,  that  the  said  defendant 
bath,  and  at  the  time  of  the  commencement  of  this  suit,  had  sufficient  lands, 
tenements,  and  hereditaments  by  descent  from  his  said  father,  [or  brother,  4*<^., 
according  to  the  fact,']  in  fee  simple,,  wherewith  the  said  defendant  could  and 
might  and  ought  to  have  satisfied  the  said  debt  of  the  said  plaintiff  above  de- 
manded. And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the  coun- 
try, dbc. 


Sec.  XV.    husband  and  wive. 


The  form  of  the  plea  in  Assumpsit,  ante  687,  may  be  used,  substituting  the 
word  "contract,"  or  **  writing  obUgatory"  or  •< single  biU,"  (as  the  case  may 
18 
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Iniimcy  — Judgment. 


be,)  for  the  word  "promise."    For  the  f(Mna  of  the  commencement  and  condu- 
sion,  see  form  1,  acnte  p.  641. 

In  debt  against  liusband  and  wife,  to  recover  a  simple  contract  debt  incurred 
by  the  wife  before  marriage,  the  plea  denying  the  debt,  ante  717,  would  be, 
"that  the  said  E.  [thetvife]  tkerer  was  indebted,"  &c. 


Sec.  XVI.    infakct. 

51 .    Pka  of  Infancy, 

C.  D. 

ats.    ^  —  Com.  Pleas.     In  Debt. 
A 


Its.    ^ 
.  B.J 


And  the  said  defendant  comes  and  defends  the  wrong  and  injury,  when, 

&c.,  and  says  that  he  ought  not  to  be  charged  with  the  said  debt  by  virtue  of 

the  said  supposed  writing  obligatory,  because  he  says  that,  at  the  time  of  the 

snaking  of  said  writing,  he  was  an  infant  within  the  age  of  twenty-one,   [if  a 

female  pleads  thisplea^  say  eighieen]  years,  to  wit,  of  the  age  of years, 

to  wit,  at  said  county  of ,  and  this  he  is  ready  to  verify ;  wherefore  he 

prays  judgment  if  he  ought  to  be  charged  with  the  said  debt,  by  virtue  of  the 

said  supposed  writing  obligatory. 

J.  S.,  Attorney  for  Defendant. 

For  further  forms  of  the  body  of  the  plea,  see  ante  p.  605. 


Elds,    y  In 
..  B.J 


ISbo.  ^VII.      JUDOMSNT. 

52.    Pka  of  niU  tiei  record. 


C.  D. 

ads.    V  In  Debt. 
A. 


And  the  said  C.  D.  comes  and  defends,  &c.,  and  says  that  there  is  not  any 
record  of  the  said  supposed  recovery  in  the  said  declaration  mentioned,  remain* 

ing  in  the  said  court  of ,  in  manner  and  form  as  the  said  A.  B.  hath  in  his 

declaration  alleged,  and  this  he  is  ready  to  verify ;  wherefore  he  prays  judg- 
ment if  the  said  A.  B.  ought  to  have  or  maintain  his  said  action  against  him,  dx. 
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Judgment. 


63.     Replication^  that  there  is  a  record  of  a  judgment  where  it  was  recovered 

in  another  court, 

A.  B.") 

V.     I  In  Debt. 
C.  D.  I 


And  the  said  A.  B.,  as  to  the  said  plea  of  the  said  C*  D.  [[secondly]  above 
pleaded,  s&ys  that,  by  reason  of  any  thing  by  the  said  G^  D.  in  that  plea  al- 
leged, he  ought  not  to  be  barred  from  maintaining  his  aforesaid  action  thereof 
against  the  said  C.  D.,  because  he  says  *  that  there  is  such  a  record  of  the  said 

judgment  remaining  in  the  said  Court  of  Common  Pleas  of county,  in  the 

State  of  Ohio,  as  he  hath  above  alleged ;  and  this  the  said  A.  B.  is  ready  tp 
verify  by  the  said  record,  when,  where,  &c.,  and  prays  that  an  authenticated 

copy  of  said  record  may  be  seen,  &c. 

S.  H.,  AttcMrney  for  Plaiatifil 

This  concludes  the  pleadings. 


54.     7%e  likej  when  the  judgment  was  recovered  in  ihe  same  court. 

Commencement  as  in  the  preceding  form  to  the  *,  and  then  as  follows  •«] 
that  there  is  such  a  record  of  the  said  recovery  remaining  in  the  said  court 
here  as  he  hath  above  alleged,  and  this  he,  the  said  A.  B.,  is  ready  to  verify 
by  the  said  record,  as  the  court  shall  direct ;  and  he  prays  said  record  may  bQ 

scent  &c* 

S.  H.,  Attorney  for  PlaintiflT. 

This  coBcludcs  the  pleadings. 


55.     To  debt  on  judgment'^Plea  that  the  same  was  satisfied  by  the  Plaintiff 
taking  the  Defendant  in  execution^  on  a  ea.  sa,  issued  thereon* 

And  for  a  further  plea  in  this  behalf,  the  defendant  says  that  the  plaintiff 
ought  not  to  maintain  his  action  thereof  against  him,  because  he  say»  that,  aAer 
the  recovery  of  tho  said  judgment,  and  before  the  commencement  of  this  suit,  * 
to  wit,  on,  [4^c.]  at,  [&c.]  the  pkintifT,  for  obtaining  satisfaction  of  and  up6n 
the  said  judgment,  sued  and  prosecuted  out  of  the  Court  of  Common  Pleas  of 

said  county  of ,  a  certain  writ,  called  a  writ  of  capias  ad  satisfaciendum^ 

againat  the  said  defendant,  directed  to  the  sheriff  of  — ,  and  dated  at  , 
on  the  day  and  year  last  aforesaid,  by  which  said  writ  the  State  of  Ohio  com- 
Qianded  the  said  sheriff  that  he  should  take  the  defendant  if  he  should  be  found 
in  hia  bailiwick,  and  him  safely  keep,  so  that  the  said  sheriff  should  have  his 
body  before  the  Court  of  Common  Pleas  of  — — ,  [^.]  on,  [dbc,  according  to 
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Leanei. 


the  writ,']  to  satisfy  the  pJaintiff  the  damages,  and  costs,  and  charges  so  re- 
covered ;  hy  virtue  of  which  said  writ  the  said  sheriff  afterwards,  and  before 
the  return  thereof,  and  before  the  commencement  of  this  suit,  to  wit,  on,  £4*^-2 
and  within  his  bailiwick,  as  such  sherifT,  took  and  arrested  the  defendant  by 
his  body,  and  kept  and  detained  him  in  custody  and  in  execution  under  and 
by  virtue  of  the  said  writ,  and  for  the  cause  therein  specified,  for  a  long  time, 
to  wit,  twenty  days ;  and  this  the  defendant  is  ready  to  verify,  [dbc.]] 


Sec.  XVIII.     leases. 

56.     Pica  no  rent  in  arrear. 

Actio  nan,  as  preceding  forni.'] — Because  he  says,  that  no  part  of  the  said 
rent  in  the  said  declaration  mentioned  is  in  arrear  or  unpaid,  in  manner  and 
form  as  the  said  plaintiflf  hath  above  in  his  declaration  in  that  behalf  alleged, 
and  of  this  he  the  said  defendant  puts  himself  upon  the  country,  &c. 


67.     Plea  eviction. 

First  plea,  nil  debit,  as  ante,  TM^  second  plea,  actio  non,  as  ante,  643,]-- 
Because  he  says,  that  the  said  plaintiff,  after  the  making  of  the  said  indenture, 
and  before  any  part  of  the  said  rent  in  the  said  declaration  mentioned  became 
due  and  payable  to  the  said  plaintiff*,  to  wit,  on,  \JfcJ]  with  force  and  arms,  4*^., 
entered  into  and  upon  the  said  demised  premises,  and  then  and  there  ejected, 
expelled,  put  out,  and  amoved  the  said  defendant  from  the  possession  thereof, 
and  kept  and  continued  him  the  said  defendant  so  ejected,  expelled,  put  out, 
and  amoved  from  thence  hitherto,  to  wit,  at,  \JfC.,  venue']  aforesaid.  And  thifl, 
[^c,  conclude  with  a  verification,  as  ante,  641. 


58.     Replication  denying  the  eviction, 

Predudi  non,  as  ante,  642,  form  bJ] — Because  he  saith,  that  the  said 
plaintiff*  did  not,  before  the  said  rent  became  due,  eject,  expel,  put  out,  or 
amove  the  said  defendant  from  the  possession  of  the  said  demised  premises,  or 
any  part  thereof,  in  manner  and  form  as  the  said  defendant  hath  above  in  his 
said  plea  in  that  behalf  alleged.  And'  this  the  said  plaintiflf  prays  may  be  in- 
quired of  by  the  country ;  and  the  defendant  doth  the  like. 
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Recognizance  —  Tender. 
.  SbC.   XIX.      EECOONIZANCE. 

59.     Pica  that  Recognizance  declared  upon  was  taken  without  authority.* 

And  for  a  further  plea  in  this  behalf  by  leave  of  the  court  here  first  had  and 
obtained,  the  said  defendant  saith  that  the  said  plaintiflf  her  action  aforesaid 
ought  not  to  have  or  maintain,  because  he  says  that  on  the  seventeenth  day  of 
January,  1844,  the  time  when  said  bond  or  recognizance  was  taken  by  the  said 
Robert  Moor,  and  before  and  after  that  time,  the  said  Court  of  Common  Pleas, 
before  whom  said  indictment  set  forth  in  the  declaration  set  forth,  was  found 
and  returned,  was  in  session,  it  being  then  the  January  Term  of  said  Court,  in 
the  year  eighteen  hundred  and  forty-four;  for  the  transaction  of  criminal  busi- 
ness, and  which  Court  had  then  and  there  jurisdiction  of  ofiences  committed 
against  the  State  of  Ohio,  and  full  and  complete  power  and  authority  to  admit 
persons  charged  with  the  commission  of  crimes  to  bail ;  wherfore  he  says  the 
said  Robert  Moore,  as  one  of  the  judges  of  the  said  Court  of  Common  Pleas, 
had  no  authority  to  take  the  said  supposed  recognizance,  or  bond,  or  obliga- 
tion, for  the  purpose  aforesaid,  and  this  he  is  ready  to  verify ;  wherefore  he 
prays  judgnoent  if  the  said  plaintiflf  her  action  aforesaid  ought  Xo  have  or  main- 
tain, dbc. 


Sec.  XX.     tender.    See  also  Assumpsit,  ante,  706. 
60.     Pka  of  Tender  to  Debt  on  simple  Contract. 


as.    y 
.B.J 


CD. 

ats 
A 


And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  defends  the  wrong 
and  injury,  when,  4^.,  and  as  to  the  said  several  sums  of  money  in  the  said 
declaration  mentioned,  and  thereby  demanded,  except  as  to  the  sum  of  [the  sum 
ienderecT]  ■  dollare,  parcel  thereof,  says  that  he  does  not  owe  the  same  or 
any  part,  thereof  to  the  said  plaintiff  in  manner  and  form  as  the  said  plaintiff 
hath  above  thereof  complained  against  him,  and  of  this  he  puts  himself  upon 
the  country,  ^c;  and  the  plaintiff  doth  the  like,  ^c.  And  as  to  the  said 
sum  of dollars,  parcel  of  the  said  several  sums  of  money  in  the  said  de- 
claration mentioned,  the  said  defendant  says,  that  the  said  plaintiff  ought  not 
to  have  or  maintain  his  aforesaid  action  thereof  against  him  to  recover  any 
damages  by  reason  of  the  non-payment  of  the  said  sum  of  «-—  dollars,  parcel, 
4rc.j  because  he  say?,  that  the  said  defendant  at  the  time  when  the  said  sum 
of  dollars,  parcel,  4rCm  became  due  and  payable  from  the  said  defendant 
to  the  said  plaintiff,  was,  and  from  thence  hitherto  hath  been,  and  still  is,  ready 
to  pay  to  the  said  plaintiff  the  said  sum  of « dollars,  parcel,  4rc.9  to  wit, 

(a)  16  Ohio  Rep.  679}  Wil.  Pr.  247. 
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Tender. 

I    I --W  ■■■iiiiiBi m    - 

at,  [^e.,  venue]  aforesaid,  and  that  after  the  time  when  the  said  sum  of 

dollars,  parcel,  ^c.,  became  due  and  payable,  and  before  the  commencement 
of  this  suit,  to  wit,  on,  [^c,  day  of  tender  or  about  »7,3  at,  [^c,  venue]  afore- 
said, he  the  said  defendant  was  ready  and  willing,  and  then  and  there  tendered 

and  offered  .to  pay  to  the  aaid  plaintiff  the  said  sum  of doUars,  parcel,  4^^ 

to  receive  which  of  the  said  defendant  the  said  plaintiff  then  and  there  wholly 
refused,  and  the  said  defendant  now  brings  *he  said  sum  of  ■  dollaiSy  so  ten* 
deied,  into  court  here,  ready  to  be  paid  to  the  said  plaintiff  if  he  will  accept 
the  same,  and  this  he  is  ready  to  verify  ;  wherefore  be  prays  judgment  if  the 
said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof  against 
him,  or  recover  any  damages  by  reason  of  the  non-payment  of  the  said  sum 
of  ■       dollars,  parcel,  ^c. 


61.     Replication  to,  denying  the  Tender,  ^c. 

And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant  by  him  above 
pleaded,  as  to  the  said  sum  of dollars,  residue  of  the  said  sum  of — ; —  dol- 
lars above  demanded,  saith  that  he  the  said  plaintiff  ought  not,  by  reason  of 
any  thing  by  the  said  defendant  in  that  plea  alleged,  to  be  barred  from  having 
and  maintaining  his  aforesaid  action  against  the  said  defendant  to  recover  dam- 
ages by  reason  of  the  non-payment  of  the  said  sum  of dollars,  because 

he  saith,  that,  [^c— jETere  state  the  subject  matter  of  the  replicaHan^  as  in  the 
forms  in  assumpsit^  ante,  709  to    712,  using  the  words,  '*  afler  the  said  sev- 
eral causes  of  action  in  the  said  declaration  mentioned,  and  each  and  every  of 

them,  accrued  to  the  said  plaintiff  as  to  the  said  sum  of dollars,'*  instead 

of  the  words,  <<  after  the  making  of  the  said  promises  and  undertakings  in  the 
said  declaration  mentioned,*'  and  then  conclude  as  follows  .'^^And  this  he  the 
said  plaintiff  is  ready  to  verify,  wherefore  he  prays  judgment,  and  his  damages, 
by  reason  of  the  non-payment  of  the  said  sum  of  ■  doUara,  to  be  adjudged 
to  him,  \j^e.,  but  if  the  replication  merely  deny  the  tender,  then  eonehuU  to 
the  country. 


CHAPTER    VII. 


PLEAS,  REPLICATIONS,  &c.  IN  COVENANT. 

■BCTIOH   I.        OXNERAL   DIRECTIONS. 

1.  Plea  of  non  est  factum. 

2.  Plea  of  non  infregit  conventionem. 

3.  Plea  of  accord  and  satisfaction, 

4.  Plea  of  license. 

5.  Pleas  on  policies  of  insurance. 

n.      LEASES. 

6.  Plea  that  the  defendant  did  repair. 

7.  Plea  that  the  premises  are  not  out  6f  repair. 

8.  Plea  of  tender  of  rent, 

9.  Replication  in  covenant. 


Sec.  I.      GENERAL  DIRECTIONS. 

The  commencement  and  conclusion  of  pleas  and  replications  in  covenant 
have  been  already  given,  ante  p.  64d,  642. 

The  body  of  the  pleas  heretofore  given  in  assumpsit  and  debt,  with  slight 
wialioiia,  are  many  of  them  applicable  in  covenant. 


1.    Plea  of  nan  eat  factum.^ 

C.  D.l 

ats.    y  — —  Com.  Pleas.    In  Covenant. 
A.  B.J 

And  the  said  C.  D.  comes  and  defends,  &c.,  and  says  that  the  said  supposed 
indenture  in  the  declaration  mentioned  is  not  his  deed.  And  of  this  he  puts 
himself  upon  the  country,  dbc.,  and  the  plaintiff  doth  the  like. 

G.  H.,  Attorney  for  Defendant. 

When  the  execution  of  the  instrument  is  denied,  annex  affidavit  to  the  plea, 
the  form  of  Tvhich  is  given  ante  p.  720.  Add  also  notice  of  special  matter  in 
bar,  or  set  off.    See  form,  Unte  p.  717, 

(a)  Non  eit  faetnm  it  toch  a  general  israe  cut  ion  of  die  covenant ;  and  eTea  that  need  not 

tbat  notice  ol  matter  in  bar  or  tet-ofi*  nay  be  put  be  proTed,  unless  an  affidavit  is  annexed  to  tlie 

ia  under  it.    1  ^io  Rep.  38D;  6  Ohio  Rep  ,85.  plea.    2  Hill  (N.  Y.)  644;  8  Id.  187;  Swan's 

TIm  pie*  of  mm  e«t  fiictom  in  eovenant  ad-  Stat.  826;  1  Ohio  Rep.  880;  5  Id.  169, 340;  6 

■ht  •  bmdi  of  th«  ooTmaiit  and  «very  mate-  Id.  SS. 
ttel  allegation  ia  the  deekvMioa  eseept  the 


750  PLEAS,  REPLICATIONS,  &c.,  IN  COVENANT. 

Non  infre^  Conr.— Accord  and  Satisfaction— Lioenae. 


2.    PUa  of  non  infngit  Conventionem. 

C.  D.l 

ads.,   y In  Covenant. 

A.B.J 

And  the  said  C.  D.  comes  and  defends,  &c.,  and  says  that  he  hath  not  bro- 
ken the  said  covenants  in  the  said  declaration  mentioned,  or  any  or  either  of 
them,  in  manner  and  form  as  the  said  A.  B.  hath  complained  against  him ;  and 
of  this  he  puts  himself  upon  the  country,  and  the  said  A.  B.  doth  the  like.' 


3.     Plea  of  Accord  and  Satisfaction, 

C.  D.l 

add.    y~ Conu  Pleas. 

A.  B.J 
And  the  said  C.  D.,  defendant  in  this  suit,  by  J.  W.  G.,  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  &c.,  and  says  that  the  said  plaintiff* 
ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  *  because 
he  says  that  he,  the  said  defendant,  before  the  commencement  of  this  suit,  to  wit, 
on,  [4*<^*»3  &^>  \j^^'*  ^^^  venue,"]  aforesaid,  paid  to  the  said  plaintiff  the  sum 
of dollars,  in  full  satisfaction  and  discharge  of  the  said  sum  of dol- 
lars, in  the  said  breach  of  covenant  mentioned,  and  of  all  the  damages  by  the 
said  plaintiff  sustained,  by  reason  of  the  non-payment  thereof;  which  said 
sum  of  ■  dollars  the  said  plaintiff  then  and  there  accepted  and  received  of 
and  from  the  said  defendant,  in  full  satisfaction  and  discharge  of  the  said  sum 

of 'dollars,  in  the  said  breach  of  covenant  mentioned,  and  of  the  damages  of 

the  said  plaintiff  by  him  sustained,  by  reason  of  the  said  breach  of  covenant. 
And  this  he,  the  said  defendant,  is  ready  to  verify ;  wherefore  he  prays  judg- 
ment if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  &c.^ 

J.  W.  G.,  Defendant's  Attorney. 


4.    Flea  of  License. 

C.  D.l 

ats.    y        '     Com.  Pleas.     In  Covenant. 

A.  B.J 

And  the  said  defendant,  by  E.  S.,  his  attorney,  come^  and  defends  the  wrong 
and  injury,  when,  &c.,  and  says,  [ot  if  the  plea  of  license  be  preceded  by 


(a)    The  plea  of  non  infngit  conventionem  is  answer  argnmentatively ;  8T.  R.  280.    And  it 

only  applicable  to  cases  where  the  plaintiff  con-  was  admiited  in  the  same   case,  fkat  where  a 

eludes  bis  declaration,  **  and  so  the  defendant  party  corenants  to  do  certain  things,  and  an  ac- 

has  broken  his  covenant;'*  2  Mod.  811.    For  if  tion  is  brought  against  him  for  non-performanc; 

the  plaintiff  concludes  his  declaration,  **  and  so  he  cannot  plead  non  infregit  conventionemi  for  it 

the  defendant  hath  not  ktpt  his  covenant,"  such  is  of  that  description;  Com.  Dig.  PI.,  2  ▼•  6, 

plea  would  be  bad ;  for  it  is  a  negative  to  a  neg-  Story  PI.  -  213. 
•tlw;  and  no  Issne  is  Joined,  ns  it  is  only  an 
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another  plea  say :  And  for  a  further  plea  in  this  behalf,  as  to  the  said  supposed 
breach  of  covenant  [secondly]  above  assigned,  the  defendant  says]  that  the 
plaintiff  his  action  aforesaid  ought  not  to  maintain  against  the  defendant,  *  be- 
canse  he  says  that  he,  the  said  defendant,  did  commit  the  said  supposed  breach 
of  the  covenant  (^secondly]  above  assigned  by  leave  and  license  of  the  plaintiff 
to  the  defendant  for  that  purpose  first  given  and  granted,  to  wit,  on,  [&c.,]  at, 
[jkc.  venutf']  aforesaid ;  and  this  the  defendant  is  ready  to  verify ;  wherefore 
be  prays  judgment  if  the  plaintiff  his  action  aforesaid  ought  to  maintain,  dbc. 

E.  S.,  Attorney  for  Defendant. 


5>     Fleas  on  Policies^  of  Insurance, 
Oyer  and  non  est  factum. 


Wilson  and  others, 

ats.  V  •    Com  Pleas. 

Holehouse. 


} 


And  the  said  defendants,  by their  attorney,  come  and  defend  the  wrong 

fuid  injury,  when,  dbc,  and  say  that  the  said  deed-poll  or  policy  of  insurance, 
in  the  said  first  count  of  the  said  declaration  mentioned,  and  the  said  deed-poll 
or  policy  of  insurance,  in  the  said  second  count  of  the  said  declaration  men- 
tioned, were  and  are  one  and  the  same  deed-poll  or  policy  of  insurance,  and  not 
other  or  different ;  and  they  crave  oyer  of  the  teid  deed-poll  or  policy  of  insur- 
ance, and  it  is  read  to  them ;  and  they  also  crave  oyer  of  the  conditions  upon 
which  the  said  company  make  insurances,  which  said  conditions  are  referred 
to  by  the  said  deed-poll  or  policy  of  insurance,  and  indorsed  thereon,  and  they 
are  read  to  them  in  these  words,  that  is  to  say.  Conditions  upon  which  this 
company  make  insurances.  First:  Persons  desirous  of  msiking  insurance  on 
buildings,  are  to  deliver  into  the  office  the  following  particulars,  viz.,  a  descrip- 
tion of  the  buildings,  where  situated,  by  whom  occupied,  of  what  materials  the 
walls  and  roof  of  each  buikling  intended  to  be  insured  are.  composed ;  whether 
the  same  are  occupied  as  dwelling  houses,  or  as  warehouses,  manu&ctoriea, 
workshops,  or  how  otherwise  ;  houses,  not  duly  separated  by  party  Walls,  are 
deemed  brick  and  timber ;  all  manufactories  which  contain  furnaces,  kiln, 
stores,  coal-kels,  ovens,  or  otherwise  use  fire  and  heat,  are  chargeable  at,  £4bc., 
setting  forth  the  conditions  in  full.']  Which  being  read  and  heard,  the  said 
defendants  say  that  the  said,  &c.,  [non  est  factum,  as  ante,  749,3  and  of  this 
they  put  themselves  upon  the  country,  dbc. 

Second  plea^  that  Plaintiff  did  not  give  notice  of  having  insured  at  another 

office^  contrary  to  fourth  condition* 

Jlciio  won.}-— Because  they  say  that  the  said  plaintiff  did  not,  at  the  time  of 
mkiiig  the  said  policy  of  insurance  in  that  count  mei^tioned,  and  at  the  time 
19 
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of  paying  the  said  sum  of,  [jkc,']  in  that  copnt  also  mentioued,  gite  notice  to 
the  said  company,  at  the  said  office  of  the  said  other  insonnce  theretofore 
made,  at  the  Imperial  Fire-office,  as  in  the  said  second  count  is  mentioned,  ac- 
cording to  the  form  and  effect  of  the  said  fourth  condition  referred  to  by  imd 
indorsed  upon  the  said  deed-poll,  or  pohcy  of  insurance ;  and  this,  [&c.,  veri- 
Jkatian* 

Third  plea,  thai  Defendant  did  not  waive  the  notice. 

Plea  to  first  county  actio  non^ — Because  they  say  that  they,  the  said  de- 
fendants, did  not '  in  any  manner  waive,  rehnquish,  release,  or  discharge 
the  said  plaintiff  from  indorsing  the  said  insurance  in  the  said  British  Fire- 
office,  in  the  said  deed-poll  or  policy  of  insurance,  in  the  said  first  count  first 
mentioned,  and  for  entering  the  same  at  the  said  office  in  that  count  first  men- 
tioned, in  manner  and  form  as  the  said  plaintiff  hath  in  that  count  alleged ;  and 
of  this  they,  the  said  defendants,  put  themselves  upon  the  country,  &c.     ' 

Fourth  plea,  that  buildings,  goods,  ^c,  were  not  duly  deserved. 

Flea  to  first  count,  actio  non,"] — ^Because  they  say  that  the  said  utensils  and 
stock  in  trade,  in  the  said  first  count  mentioned,  were  not  duly  described  in  the 
building  and  place  where  the  same  were  deposited,  but  the  same  were  described 
in  the  said  policy  otherwise  than  they  really  were,  and  so  as  to  cause  the  said 
insurance  to  be  efiected  at  a  lower  premium  than  ought  to  have  been,  contrary 
to  the  form  and  effect  of  the  said  condition,  referred  to  by  and  indorsed  on  the 
said  deed-poll  or  poUcy  of  insurance ;  and  this  the  said,  [&c.]  is  ready  to  verify, 
wherefore,  []&c.] 

Fifth  plea,  that  goods,  ^c,  were  not  burnt. 

Plea  to  first  count,  actio  non."] — Because  they  say  that  the  said  utensils  and 
stock  in  trade,  in  the  said  first  count  mentioned,  anil  therein  supposed  to  have 
been  burnt,  consumed,  lost,  and  destroyed  by  fire,  were  not,  nor  was  any  part 
thereof,  burnt,  consumed,  lost  or  destroyed  by  fire,  in  manner  and  form  as  the 
said,  [&c.»3  ^8^  ^^  ^^^  count  alleged ;  and  of  this,  [&c.3 

Sixth  plea,  that  Plaintiff  did  not  give  due  notice  of,  or  duty  prove  the  loss. 

Flea  to  first  count,  actio  iwm.]— Because  they  say  that^the  said,  [&c.]  did  not 
give  notice  of  the  loss  she  had  sustained,  to  the  company  at  their  principal 
office  in  London,  and  that  the  said,  []&c.]  did  not,  as  soon  as  possible  after- 
wards, deliver  at  the  said  office  as  particular  an  account  of  her  said  loss  or 
damage  as  the  nature  of  the  case  would  admit  of,  in  manner  and  form  as  the 
said  plaintiff  hath  above,  in  that  count,  alleged ;  nevertheless,  for  plea  in  this 
behalf,  the  said,  [dbc.^in  fact,  say,  that  although  the  said  plaintiff  did  make  oath 
of  the  said  loss,  and  did  then  and  there  produce  her  books,  documents,  vouch- 
ers, and  other  evidence,  at  the  request  of  the  directors  of  the  said  company, 
then  and  there  being  a  reasonable  request  in  that  behalf;  yet  the  said  plaintiff 
did  not  duly,  properly,  and  reasonably,  prove  her  said  ioea  and  damage,  accord- 
ing to  the  form  and  effect  of  the  said  seventh  condition,  referred  to  by  and  in« 
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doned  on  the  siud  deed-poll  or  policy  of  insurance ;  and  this  they,  the  said, 
fAc.]  aie  ready  to  verify:    Wherefore,  [&c.] 

Seventh  pieOf  that  Plaintiff  did  noty  as  soon  aspossible^  deUv^  in  a  parttcular 
aeamnt  ofloss^  and  that  there  toas  fraud  wHhin  the  seventh  condition* 

Plea  to  first  county  actio  nan,'] — ^Because  they  say  that  the  said  A.  did  not, 
as  soon  as  possible  after  the  said  loss  and  damage  in  that  count  mentioned,  de- 
Hver  in  as  particular  an  account  of  such  loss  or  damage  as  the  nature  of  the 
case  would  admit*  of,  in  manner  and  form  as  the  said  plaintiff  hath  above  in  that 
count  alleged ;  nerertbeless,  for  plea  in  this  behalf,  the  said,  [&c.]  say  that,  in 
the  claim  made  for  the  said  loss  and  damage,  in  the  said  count  mentioned  and 
8et  forth,  there  appeared  to  be  fraud  within  the  true  intent  and  meaning  of  the 
said  seventh  condition,  referred  to  and  indorsed  on  the  said  deed-poll  ot  poHcy 
ci  insurance,  that  is  to  say,  fraud  in  taking  the  quantity,  nature,  and  value  of 
the  sugars,  utensils,  and  other  stock  in  trade,  in  that  count  supposed  to  have 
been  burnt,  consumed,  and  destroyed  by  fire,  contrary  to  the  said  seventh  con- 
dition, referred  to  by  and  indoraed  on  the  said  deed-poll  or  poUcy  €i  insurance ; 
and  this,  [dbc.,  verification. 

EighihpUa^  that  Plaintiff  tnade  a  false  affidavit  of  the  loss^  ^e. 

Plea  to  first  county  actio  non.'] — ^Because  they  say  that  the  said,  [Ac^in 
otder  to  support  her  claim  for  the  said  loss  or  damage  in  that  count  mentioned, 
did,  on,  (jdbc.3  before,  [jkc,"]  magistrate,  at  the  public  office,  *— in  the  county  of 
-^,  make  a  certain  affidavit  And  the  said,  [dbc.}  in  fact,  further  say  that,  in 
support  of  the  said  claim  for  the  said  loss  and  damage  in  that  count  mentioned* 
there  was  false  swearing  within  the  true  intent  and  meaning  of  the  said  seventh 
condition,  referred  to  by  and  indorsed  on  the  said  deed-poll  or  policy  of  insur- 
ance, that  is  to  say,  false  swearing  in  this,  to  wit,  the  said,  [jkc,"]  then  and  there 
awoie,  that  the  amount  annexed  to  the  said  affidavit  contained  a  true  statement 
of  the  loss  and  damage  of  her,  the  said,  [jkcJ]  whereas  the  said  amount  did  not 
contain  a  true  statement  of  the  said  loss  and  damage,  contrary  to  the  said  sev« 
enth  condition,  referred  to  by  and  indoraed  on  the  said  deed-poll  or  policy  of 
insurance ;  and  this  the  said,  [dbc.,  verification, 

I9inthplea9  that  PUnrU^taas  requested  by  directors  to  deliver  in  a  particular 
accoxtnt  of  loss ^  but  r^used^  contrary  to  seventh  condition. 

Plea  to  first  county  actio  non,'] — ^Because  they  say  thattfaa  said,  [dbc.]  after 
the  said  loss  and  damage  by  fire,  in  that  count  mentioned,  to  wit*  on,  [^.]  at« 
(^^M  venue^)  was  required  by  the  directon  of  the  said  company  to  deliver  in 
an  account  of  the  said  loss  or  damage,  specifying  in  such  account  the  amouiit 
of  the  loss  and  damage  suffered,  in  the  stock  in  trade  and  utensils,  in  each  dis- 
cinet  building  of  the  said  premises,  so  insured  in  the  said  policy  in  that  count 
mentioned,  the  same  request  then  and  there  being  a  reasonable  request  in  that 
behalf,  but  the  said,  [^dbc.3  then  and  there  neglected  and  reftised  to  deliver  in 
such  account  as  aforesaid,  and  hath  not  delivered  the  same  to  the  directon  of 
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the  said  company,  contrary  to  the  form  and  effect  of  the  said  seventh  condition, 
referred  to  by  and  indorsed  on  the  said  deed-poll  or  policy  of  insurance ;  and 
this,  [&c.] 

Tenth  plea^  that  -stockf  4^c,  was  improperly  described,  wherry  insured  at  a 

lower  premium^  contrary  to  second  condition. 

Flea  to  first  cotmt,  actio  non.^— ^Clecaose  they  say  that  the  said  utensils  and 
stock  in  trade,  in  the  said  deed-poll  or  poHcy  of  insurance,  in  the  said  last  count 
mentioned,  were  not  truly  described  in  the  building  and  place  where  the  same 
were  deposited,  but  the  same  were  described  in  the  said  policy  otherwise  thanf 
they  really,  were,  and  so  as  to  cause  the  said  insurance  to  be  efiectedat  a  lower 
premium  than  ought  to  have  been,  contrary  to  the  form  and  efiect  of  the  said 
second  condition,  referred  to  and  indorsed  on  the  said  deed-poll  or  policy  oi 
insurance ;  and  this,  [dbc.,  verification. 

Twelfth  plea  to  second  county  that  the  premises  were  insured  in  another  office, 

and  no  notice  duly  given  to  DeftndanVs  office. 

Plea  to  second  count,  actio  non."^ — Because  they  say  that  the  said  utensils 
and  stodc  in  trade  in  the  said  sugar-house,  in  the  said  last  count  mentioned, 
were,  before  the  making  of  the  said  deed-poll  or  policy  of  insurance,  insured 

fcMT  a  certain  large  sum  of  money,  to  wit,  the  sum  of dollars,  in  a  certain 

office  called  the  British  Fire-office,  being  another  office  than  that  mentioned  in 
the  said  deed-poll  or  policy  of  insurance,  to  wit,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid ;  and  that  the  said,  [&C.3  did  not  give  notice  of  such 
insurance  to  the  said  company  at  their  said  office,  neither  did  she  cause  the 
same  to  be  indorsed  upon  the  said  deed-poll  or  policy  of  insurance,  but  on  the 
ccHdtrary  thereof,  altogether  neglected  so  to  do,  at,  [px.y  ventre,]]  aforesaid,  con- 
trary to  the  form  and  efiect  of  the  fourtli  condition,  referred  to  by  and  indorsed 
upon  the  said  deed-poll  or  policy  of  insurance,  [&c.  Other  pleas  to  the  second 
count,  similar  to  the  above  pleas  to  the  first  count. 


Sec.  n.     LEASES.     See,  also,  8  Chitty's  PI.  1019. 

6.     Plea  that  the  defendant  did  repair. 

Title  and  commencement  as  in  Form  No.  3,  to  the  *,  and  then  as  follows :  j 
because  he  says  that  he  well  and  sufficiently  repaired,  sustained,  and  defended 
against  the  wind  and  rain,  the  tenement  aforesaid,  at  his  own  costs  and  expen- 
ses, during  the  year  elapsed  of  the  t^m  aforesaid ;  and  of  this  he  puts  himself 

upon  the  coon^,  Ac. 

G.  H.,  Attcnmey  for  Defendant. 
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7.    Plea  that  the  premises  are  not  out  of  repair. 

Tide  and  commencement  as  in  the  preceding  Form^  No.  3,  to  the  *,  and 
then  asfoUowsf] — Because  he  saith,  that  [here  deny  the  breach^  in  the  words 
assigned  in  the  declaration^  which  may  perhaps  be  thus  ••]  the  said  messuage 
and  tenement,  fannhouse  and  outhouses,  ithereunto  belongiDg,  were  not,  nor  are, 
nor  was,  nor  is  any  part  thereof  ruinous,  prostrate,  fallen  down,  or  out  of  re  pair, 
in  manner  and  form  as  the  said  (Haintiflfhath  above  thereof  complained  against 
him*  the  said  defendant ;  and  of  this  he,  the  said  defendant,  puts  himself  upon 
the  country,  dbe. 


8.     Plea  of  tender  of  rent  in  covenant. 


;;} 


C.  D. 

ads.    i. Com.  Pleas. 

A.  B. 


And  the  said  C.  D.,  defendant  in  this  suit,  by  G.  H.  his  attorney,  comes  and 
defends  the  wrong  and  injury,  when, dbc.,  and  says  that  the  said  plaiotiffought 
not  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  to  recover  any 

more  or  greater  damages  than  the  said  sum  of dollars,  because  he  says 

that  he,  the  said  defendant,  was  present  at  the  said  demised  dwelling  house  at 
the  time  when  the  said  dollais  became  due  as  aforesaid,  to  wit,  on,  [&>c.2 

for  a  reasonable  time,  to  wit,  the  space  of  one  hour  before  sunset,  and  there 
continued  until  a  reasonable  time,  to  wit,  one  hour  after  sunset  on  the  same 
day,  and  during  all  the  interval  of  time  aforesaid,  was  there  ready  to  pay  the 
said  — ^  dollars  to  him  the  said  plaintiff;  but  that  neither  the  said  plain- 
tifi^  nor  any  other  person  on  his  behalf  during  the  said  time  or  any  part 
thereof,  was  there  ready  to  receive  the  same ;  and  the  said  defendant  further 
saith,  that  since  the  said  day  he  hath  always  been,  and  still  is  ready  to  pay  the 
said  — ^  dollars  to  the  said  platntiflf,  to  wit,  at,  [&C.]  and  he  now  brings  the 
said  —  dollars  here  into  court,  ready  to  be  paid  to  the  said  plaintiff,  if  he 
will  accept  the  same ;  all  which  he  is  ready  to  verify :  Wherefore  he  prays 
judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his  said  action  thereof 
against  him,  the  said  defendant,  to  recover  any  more  or  greater  damages  than 
the  said  sum  of dollars,  in  this  behalf,  dbc. 


0.    Beplicatians  in  covenant. 

For  similiter,  see  ante,  p.  689.    For  commencement  and  conclusion,  see 
ante,  p.  642. 


d 
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Replicatum  to  flea  of  Ucen9€* 


.  D.J 


A.  B. 
C 


Com.  Pleas.    In  CoFenant. 


And  the  said  plaintiff  as  to  the  said  plea  of  the  said  defendant,  by  him  ([sec- 
ondly] above  pleaded^  saith  that  the  plaintiff,  by  reason  of  any  thing  in  that 
plea  alleged,  oaght  not  to  be  barred  from  maintaining  his  said  action  against 
the  defendant,  because  he  says  that  the  said  defendant, -of  his  own  wrong  and 
without  the  leave  or  license  of  the  plaintiff  to  the  defendant,  for  that  purpose 
given  and  granted,  did,  [here  enumerate  the  acts  complained  of^  aa  in  the  dec* 
larationt']  and  this  the  plaintiff  pra3rs  may  be  inquired  o(  by  the  country ;  and 

the  defendant  doth  the  like,  &c. 

G.  H.,  Attorney  for  Phintiff. 


>i4 


CHAPTER   VIII. 


C.  D.l 

ats.    I 

A.  B.J 


PLEAS  IN  DETINUE.' 
Oeneral  issue  nan  detinet. 

Com.  Heas.    la  Detinue. 


And  tbe  said  defendant,  by  E.  F.  his  attoTney,  comes  and  defends  the  wxong 
and  injury,  when,  dbc.,  and  saith  that  he  doth  not  detain  the  said,  [goods  and 
chattels  J  ^^  the  said  declaration  mentioned,  or  any  ot  either  of  fhem,  or  any 
part  thereof,  as  the  plaintiff  hath  complained ;  and  of  this  the  defendant  puts 
himself  upon  the  country.    And  the  plaintiff  doth  the  hke,  &c. 

E.  F.,  Attorney  for  Defendant. 

(a)  Thtii  actioo  ii  nearly  obfolete  in  Ohio.    For  pleu,  see  8  Chit.  PI.  1023. 


CHAPTER   IX. 


PLEAS,  REPLICATIONS,  &c.  IN  CA&E/ 

1.  General  issue  in  case  ortioTer  by  one  defendant. 

2.  The  like  by  several  defendants. 

3.  Plea  of  the  statute  of  limitations. 

4.  Accord  and  satisfaction. 


1.     Chneral  Ume  m  ca$e  or  trover  by  one  Defendant} 


Common  Pleas.    In  Case. 


And  the  said  defendant,  by  E.  F.,  his  attorney,  comes  and  defends  the 
wrong  and  injury,  when,  &c.,  and  says  that  he  is  not  guilty  of  the  said  sup- 
posed grievances  above  laid  to  his  charge,  or  any  or  either  of  them,  or  any 
part  thereof,  in  manner  and  form  as  the  said  plaintiff  hafh  above  thereof 
complained  against  him.  And  of  this  he,  the  said,  defendant,  puts  himself 
upon  the  country,  &c. 


2.     Tlu  like  by  eeveral  Dtfendanta. 

C.  D.  and  others. 

ats.  V Com.  Pleas.    In  Case. 

A.  B. 


} 


And  th^.said  defendants,  by ,  their  attorney,  come  and  defend  the  wrong 

and  injury,  when,  &c.,  and  say  that  they  are  not,  nor  is  either  of  them,  guilty  of 
the  said  supposed  grievances  above  kid  to  their  charge,  or  any,  or  either^  or 
any  part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath  above  thereof 
complained  against  them.  And  of  this  they  put  themselves  upon  the  coun- 
try, &c, 

(a)  For  special  pleas  in  libel  and  slander,  see  slander.  1  Chict.  PL  536  ;  10  Johns.  Rep. 
next  chapter.  For  other  ple^  and  replications,  291.  But  still  the  defendant  may  plead  spe- 
see  ante  Chapter  V.,  p.  666.  cially  any  thing  which,  admitting  the  pbuntiff 

(b)  Id  trespass  on  the  case  the  defendant  may,  once  had  a  cause  of  action,  goes  to  dischargie  it 
in  general,  give  almost  any  matter  of  defence  in  — such  as  a  release,  accord  and  satisfiictioa* 
evidence  under  the  general  issue,  except  the  Stat-  bankrapt  discharge,  Ice.  19  Wend.  46S;  1 
nte  of  limitations  and  justification  of  a  libel  or  Chiu.  PI.  636;  6  Hill  (N.  Y.)  114. 
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Statute  of  LimitatioM — Accord  and  Satieiaction. 


3.    Flea  of  the  Statute  of  Limitationa^ 

Urat  plea  general  isauef  as  supra  ;  second  plea  actio  nan,  as  ante  MS^fonn 
6.3  Because  he  says  that  the  said  sereral  supposed  causes  of  action,  in  the 
said  declaration  mentioned,  did  not,  nor  did  any  or  either  of  them,  accrue  at 
any  time  within  Qsix3  years  next  hefore  the  commencement  of  this  suit,  in 
manner  and  form  as  the  said  plaintiff  hath  above  thereof  complained  against 
him,  the  said  defendant.  And  this,  [&c.,  conclude  with  a  verification^  as  ante^ 
p.  641, /09m  4. 


4.     Accord  and  Satisfaction. 

First  plea  general  issue,  as  ante  768;  second  plea  actio  non,  as  ante  648, 
form  6.]  Because  he  says  that  after  the  committing  of  the  said  grievances  as 
aforesaid,  and  before  the  conmiencement  of  this  suit,  to  wit,  on,  [j&c-,]  ^U  [^* 
i»9tt<e,3  aforesaid,  he,  the  said  defisndant,  paid  to  the  said  pkuntiff  the  sum  of 
dollars,  for,  and  in  full  satisfaction  and  discharge  of  the  said  grievances 
in  the  said  declaration  mentioned,  and  which  said  sum  of  dollars  he, 

the  said  plaintiff,  then  and  there  accepted  and  received  of  and  from  the  said 
defendant,  in  full  satisfaction  and  discharge  of  the  said  grievances.  And  this, 
{conclude  with  a  verification,  as  ante,  p.  641,  form  4.] 

(a)  See  pleas.  Ice.  of  atatote  of  limitationa,  ante,  p.  606. 


ao 


CHAPTER  X. 


PLEA8,  dbc.,  IN  UB£L  AND  SLANDER. 

1.  General  issue  of  not  guilty. 

2.  Plea  of  justification  of  words  of  theft,  that  plaintiff  was  guilty  of  theft. 

3.  Plea  of  justification  of  words  of  perjury  that  the  plaintiff  was  guilty  of 

perjury. 

4.  Plea  of  jostificBtion  of  words  of  insolvency  that  plaintiff  was  in8olii:ent. 

5.  Plea  of  justification  of  words  of  peijory  that  plaintiff  in  an  answer  to 

a  bill  in  Chancery  was  guilty  of  perjury. 

6.  Replication  to  the  general  issue,  [similiter,]  and  to  the  pka  justifying 

the  words. 


I,     General  Issue  of  not  Guilty. 
The  form  of  this  plea  has  been  already  given,  ante  p.  766,  form  I. 


2.    Plea  of  JustificeUion  of  words  of  Thefts  that  Plaintiff  was  guiltt/  of 

Theft. 

First  plea  general  issue  as  ante  p.  IGB^Jorm  1 ;  second  plea  as  follows :"] 
And  for  a  further  plea  in  this  behalf,  [if  the  plea  is  intended  to  justify  the 
words  in  particular  counts  onlj/y  here  say:  As  to  the  npeakingexiA  publishing 
of  and  concerning  the  plaintiff,  the  following  words  in  the  declaration  men* 

tioned,  to  wit, ;  or  in  ease  of  libel  in  part  justified^  state  as  to  the  cofn- 

posing  and  publishing  of  and  concerning  the  plaintifif^  the  following  part 
of  the  said  supposed  libellous  matters  in  the  declaration  mentioned  ; 
or^  so  much  of  the  said  libel  as  imputes  to  the  plaintiff  perjury^  the 
defendant  saith  that  the  plaintiff  ought  not  to  maintain  his  aforesaid  action 
thereof  against  him,  *  because  he  says  that  the  plaintifi)  before  the  said  time, 
when,  &c.,  to  wit,  on,  [&c.,3  at,  [Ac.,]  feloniously  did  steal,  take  and  carry 

away  certain  goods  and  chattel,  to  wit, ,  of  one  £.  F.,  of  great  value,  to 

wit,  ■  dollars,  wherefore  the  defendant  at  the  said  time,  when,  dbc.,  eommit- 
ted  the  said  supposed  grievance  in  the  declaration  mentioned,  [or  if  the  plea  be 
to  partf  say 9  in  the  introductory  part  of  this  plea  mentioned,]  as  he  lawfully 
might  for  the  cause  aforesaid ;  and  this  the  defendant  is  ready  to  verify. 
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Wherefore  he  prays  judgment  if  the  said  plaintiff  ought  to  maintaia  his  afore* 
said  action  thereof-  against  him,  &c. 

E.  G.,  Attorney  for  Defendant.. 


3.     Plea  of  Justification  of  words  of  Perjury^  that  the  Plaintiff  was  guilty 

of  Perjury. 

Follow  the  directions  and  the  preceding  form  to  the  *,  and  then  proceed  as 
follows  i]  because  he  says,  that  before  the  speaking  and  publishing  the  said 
words  of  and  concerning  the  said  plaintiff,  [in  the  said  »  counts  mention- 
ed,3  to  wit,  on,  []^c.,3  at,  [4*c.,  venue^  at  the  Court  of  Common  Pleas  then 
and  there  holden,  a  certain  issue  before  then  joined  in  an  action  brought  and 
prosecuted  in  the  said  court,  before  the  judges  thereof,  by  and  at  the  suit  of 
one  E.  F.,  as  the  plaintiflT,  agiainst  one  Q.  H.,  as  the  defendant,  for  the  suppo- 
sed breach  of  certain  promises  and  undertakings  alleged  by  the  said  E.  F.  to 
have  been  made  to  him  by  the  said  G.  H.,  and  not  performed,  came  on  to  be 
tried  in  due  form  of  law,  and  was  then  and  there  tried  by  a  jury  of  the  coun- 
try in  that  behalf,  duly  taken  and  sworn  between  the  parties  aforesaid,  and 
upon  such  trial  of  the  said  issue  the  said  plaintiff  appeared  as  a  witness  for 
and  on  behalf  of  the  said  E.  F.,  the  plaintiff  in  the  said  action,  and  the  said 
plaintiff  was  then  and  there  in  open  court,  holden  as  aforesaid,  before 
the  said  judges  aforesaid,  by  the  clerk  of  said  court,  duly  sworn,  and 
took  his  corporal  oath  to  speak  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  touching  and  concerning  the  matters  in  question  in  the  said  issue, 
(the  said  clerk  then  and  there  having  sufficient  and  competent  power  and 
authority  to  administer  the  said  oath  to  the  said  plaintiff  in  that  behalf;)  and 
upon  the  said  trial  of  the  said  issue,  it  then  and  there  became  and  was  mate- 
rial to  ascertain  the  truth  of  the  matters  hereafler  stated  to  have  been  sworn  to 
by  the  said  plaintiff;  and  the  said  defendant  farther  says,  that  the  said  plaintiff 
being  so  sworn  as  aforesaid,  upon  his  oath  aforesaid,  then  and  there,  to  wit,  on, 
([4^c.,]  aforesaid,  at,  f^c,  venue,'\  aforesaid,  falsely,  wickedly,  wilfally,  mali- 
ciously and  corruptly,  and  by  his  own  act  and  consent,  did  say,  depose,  swear, 
and  give  evidence,  amongst  other  things,  at  and  upon  the  said  trial,  to  and 
before  the  said  jurors  so  sworn,  to  try  the  said  issue  as  aforesaid,  and  the  judges 
aforesaid,  that,  [4'C. ;  here  state  that  part  of  Ihe  plaintiff* s  evidence  in 
which  he  committed  perjury  f]  whereas,  in  truth  and  in  fact,  [^c;  here  neg- 
ative  the  plaintiff^ s  evidence  as  in  an  indictment  for  perjury  /]|  and  the  said 

plaintiff  did  thereby  in  the  said  court  at so  holden  as  aforesaid,  upon  his 

oath  upon  the  trial  of  the  said  issue,  falsely,  wickedly,  wilfully  and  corruptly, 
commit  wilful  and  corrupt  perjury ;  wherefore  the  said  defendant,  at  the  said 

aeveral  times,,  when,  j^c,  in  the  said counts  mentioned,  at,  [^c,  ve»^ 

Me,]afofe8aid  spoke  and  published  of  and  concerning  the  said  plaintiff)  the  said 
several  words  in  the  said  — *-  counts  mentioned  to  have  been  spoken  and 
published  by  the  said  defendant  of  and  conceming  the  said  plaintiff^  as  it  was 
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lawful  for  him  to  do  for  the  caase  aforesaid ;  and  this,  [4^c. ;  conclude  with  a 
verification,  ^c,  as  in  the  preceding  form. 


4.     Plea  of  Justification  of  words  of  Insolvency^  that  Plaintiff  was  Insol- 
vent. 

Fbllow  the  directions  and  the  preceding  form,  ante,  p.  7§0,  form  2,  to  the 
*,  and  then  proceed  as  follows  i]  because  he  says,  that  the  said  piaintifT,  at  the 

said  seTeral  times  when,  Spc,  \n  the  said counts  mentioned,  at,  j^^'^^., 

venue^  aforesaid,  was  in  bad  and  indigent  circumstances,  and  incapable  of 
paying  his  just  debts,  to  wit,  a  certain  j^ist  debt,  amounting  to  a  large  sum  of 
money,  to  wit,  the  sum  of  — —  dollars,  which  he  then  and  there  owed  to  one 
E.  F.,  for,  [4^c.  /  here  state  generally  the  subject  matter  of  the  debt;']  and  a 
certain  other  just  debt,  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of 
*— -  dollars,  which  he,  the  said  plaintiff,  then  and  there  owed  to  one  G.  H., 
\j^e.,  enumerating  as  many  debts  as  can  be  proved  to  have  been  long  in 
arreuri]  and  which  said  several  debts  the  said  plaintiff  was  then  and  there 
unable  to  pay  ;  and  this,  [conclude  unth  a  verification,  as  ante,  p.  760,  form  2. 


5.     Plea  of  Justification  of  words  of  Perjury,  that  Plaintiff,  in  an  answer 

to  a  Bill  in  Chancery,  was  guilty  of  Perjury. 

FoUow  the  directions  and  the  preceding  Jorm,  ante,  p.  760,  form  2,  to  the 
*,  and  then  proceed  as  follows  .*]  because  he  saith,  that  the  said  defendant, 
before  the  committing  of  the  said  several  supposed  grievances  in  th6  said 
declaration  mentioned,  or  any  of  them,  to  wit,  on,  [^c.,]  did  exhibit  his  bill  of 
complaint  in  writing  in  and  on  the  Chancery  side  of  the  Court  of  Common 

Pleas,  in  and  for  the  county  of ,  against  the  said  plaintiff,  directed  to  the 

said  court,  alleginc^  that  he  had  from  time  to  time  accommodated  the  said  plain- 
tiff with  divers  loans,  biUs  of  exchange,  and  drafts,  in  the  said  bill  mentioned, 
and  praying,  (amongst  other  things,)  for  a  discovery,  and  that  an  account 
might  be  taken  of  the  several  transactions,  drafts,  or  bills  of  exchange,  mat- 
ters and  things  in  the  said  bill  of  complaint  mentioned,  and  of  diyers  acta 
between  the  said  defendant  and  the  said  plaintiff,  and  that  the  said  plaintiff 
might,  in  the  mean  time,  be  restrained  by  the  injunction  of  the  said  court, 
from  suing  out  any  execution  in  a  certain  action  at  law,  before  then  commen- 
ced by  the  said  plaintiff  against  the  said  defendant,  in  the  said  Court  of  Com- 
mon Pleas  of county,  in  a  certain  plea  of  trespass  on  the  case,  in  the 

said  bill  of  complaint  more  particularly  mentioned,  as  in  and  by  the  said  bill 
of  complaint  of  the  said  defendant,  remaining  •  duly  affiled  in  the  said  court 
aforesaid,  in  the  said  county  of  ',  more  fully  appean  f  and  the  said  defend- 
ant further  says,  that  the  said  plaintiff  afterwards,  to  wit,  on,  [4*Cm]  i^foresaid. 
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at aforesaid,  in  the  county  of ,  came  before  B.  G.,  esquire,  a  justice 

of  the  peace  in  and  for  the  township  of  -= ,  in  said  county,  and  then  and 

there,  before  the  said  B.  G.,  exhibited  and  produced  the  answer  in  writing  of 
him,  the  said  plaintiflf,  and  was  then  and  there  in  due  form  of  law,  sworn 
before  the  said  B.  G.,  then  and  there  being  a  justice  of  the  peace  as  aforesaid, 
and  then  and  there  having  sufficient  and  competent  power  and  authority  to 
administer  an  oath  to  the  said  plaintifT  in  that  behalf,  touching  and  concerning 
the  said  matters  and  things  contained  in  the  said  answer ;  and  that  the  said 
plaintiff,  not  having  the  fear  of  God  before  his  eyes,  and  minding  and  intend- 
ing unjustly  to  aggrieve  the  said  defendant,  did  then  and  there,  at  ^^  afore- 
said, upon  his  oath  aforesaid,  in  his  answer  aforesaid,  before  the  said  B.  G., 
then  and  there  being  such  justice,  and  then  and  there  having  such  sufficient 
and  competent  power  and  authority  as  aforesaid,  knowingly,  falsely,  wickedly, 
maliciously,  wilfully  and  corruptly,  by  his  own  act  and  consent,  did,  (amongst 
other  things,)  answer,  swear  and  affirm,  in  writing,  in  substance  and  to  the 
eflfect  following,'  to  wit,  [«e/  out  the  answer  fuUy^  with  the  necessary  inuen^ 
doeSf']  as  by  the  said  answer  of  the  said  plaintiff  remaining  duly  filed  in  the 
aaid  Court  of  Common  Pleas  aforesaid,  in  the  said  county  of  ,  more  fully 
appears ;  whereas  in  truth  and  in  fact  the  said  plaintiff  had  been  and  was, 
{j^c.f  denying  and  contradicting  all  the  positions  in  the  anstver,  as  in  the 
bill  is  mentioned^']  to  wit,  at  ■  aforesaid,  in  the  county  aforesaid;  and  the 
said  plaintiff,  when  he  so  deposed  and  swore  to  the  truth  of  the  said  answer 

98  aforesaid,  then  and  there,  to  wit,  at ,  in  the  county  of ,  well  knew 

the  said  several  matters  and  things  aforesaid,  so  sworn  by  him  as  aforesaid,  to 
be  false  and  untrue  ;  and  whereas  in  truth  and  in  fact  the  said  defendant  did 
give,  (]4^e.,  denying  the  answer^  as  in  the  said  answer  is  alleged^]  and  the 
said  plaintiff,  when  he  so  deposed  and  swore  in  that  behalf  as  aforesaid,  then 

and  there,  to  wit,  at aforesaid,  well  knew  and  believed  that  the  said  bill 

was  given  as  a  loan  or  accommodation  to  him  as  aforesaid ;  and  whereas  in 
truth  and  in  fact  the  said  plaintiff  did,  [^c;  denying  answer,  and  asserting 
that  plaintiff^  perjured  himself  throughout  all  the  positions  of  the  answer  ;]  and 
the  said  defendant  further. says,  that  on  the  occiision  of  the  said  plaintiff  so 
swearing  and  deposing  as  aforesaid,  it  became  and  was  material,  for  the  pur- 
poses of  the  said  suit,  to  ascertain  the  truth  of  the  matter  so  by  him  sworn 
and  deposed  to  as  aforesaid  ;  and  the  said  defendant  says,  that  the  said  plain- 
tiff on,  [(&C.3  at  [&,c.  venue"]  aforesaid,  before  the  said  B.  G.  (then  and  there 
being  one  of  the  justices  of  peace  in  and  fpr  said  township  of  ,.  in  said 

county,  and  then  and  there  having  competent  power  and  authority  to  administer 
the  said  oath  to  the  said  plaintiff,)  did  knowingly,  falsely,  wickedly,  maliciously, 
wilfully,  and  corruptly,  in  manner  and  form  aforesaid,  commit  wilful  and  corrupt 
perjury,  to  the  great  damage  of  him  the  said  defendant,  to  the  evil  example  of 
others,  and  against  the  peace  of  the  State  of  Ohio ;  wherefore  the  said  defend- 
ant, at  the  said  several  times  when,  dbc.  the  same  and  every  of  them  being 
sAer  the  commission  of  the  said  perjury  by  the  said  plaintiff  as  aforesaid,  pub- 
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lished  the  said  supposed  libel,  and  spoke  and  published  the  said  several  woids 
in  the  said  declaration  mentioned,  as  it  was  lawful  for  him  to  do,  for  the  cause 
last  aforesaid,*  [with  this,  that  the  said  defendant  doth  aver  that  the  said  bill  and 
answer  herein  before  mentioned,  are  respectively  one  and  the  same  bill  and 
answer,  and  not  other  and  different,  and  which  said  answer  was  sworn  to  be- 
fore the  said  B.  Q.  in  manner  aforesaid,  and  not  at aforesaid,  or  elsewhere, 

of  the  county  of  ,  as  aforesaid.]     And  this,  [conclude  with  a  verification 

as  ante,  p.  760,  form  2. 


6.    Beplieaiion  to  the  general  isme  (similiter)  and  to  the  pleas  justifying 

the  words. 


L.  B.1 

vs.     V 
J.D.J 


A.  B.  , 

Com.  Pleas.     In  Case. 
C. 


And  the  plaintiff  as  to  the  plea  of  the  defendant  by  him  first  above  pleaded 
and  whereof  he  hath  put  himself  upon  the  country,  doth  the  like.  And  as  to 
the  said  pleas  of  the  said  defendant,  by  him  [secondly  and  thirdly]  above 
pleaded,  the  said  plaintiff  saith,  that  he,  by  reason  of  any  thing  by  the  said 
defendant  in  those  pleas  above  alleged,  ought  not  to  be  barred  from  having  and 
maintaining  his  aforesaid  action  against  the  said  defendant,  in  respect  of  the 
grievances  in  the  introductory  part  of  those  pleas  mentioned ;  because  he 
saith,  that  the  said  defendant,  at  the  said  time  when,  ^c,  in  the  said  [first 
and  second]  counts  mentioned,  of  his  own  wrong,  and  without  the  cause  by 
the  said  defendant,  in  his  said  [second  and  third]  pleas,  or  either  of  them  re- 
spectively mentioned,  did  commit  the  said  grievances  in  the  introductory  part 
of  those  pleas  mentioned,  in  manner  and  form  as  the  said  pkuntiff  hath  above 
thereof  complained  against  the  said  defendant,  to  wit,  at,  [^c,  venue]  aforesaid. 
And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  ^c«;  and 
the  defendant  doth  the  like,  ^e. 

E.  F.,  Attorney  for  Plaintiff. 

(n)  The  averment  in  bracket!  reems  unnecesianr. 


SI 


CHAPTER  XI 


PLEAS,  dbc,  IN  TRESPASS. 

SECTION  I.  GENERAL   PLBA8, 

1.  Plea  of  the  general  issue. 

2.  Not  guilty  83  to  part  of  the  trespasses. 
8*     Plea  of  tender  of  amends. 

4*    Payment  of  money  into  court  as  to  part  of  trespasses. 

II.     .     FLBASt  dbc,  IN  TRSSPASS  TO  THE  PSBSON, 

6.  Plea  of  son  assault  demesne. 

6.  Replication  of  excess  to  a  plea  of  son  assault  demesne. 

7.  Replication  by  way  of  general  traTerse. 

8.  Replication  —  new    assignment,  that    the  action    was 

brought  for  a  different  assault. 
0.     Plea  mollitur  manus  imposuit  to  keep  the  peace.  - 

10.  Plea  to  a  declaration  for  an  assault  and  battery,  that  they 

were  committed  by  defendant  as  servant  of  the  occu- 
pier of  a  house,  to  expel  pkintifi^  showing  that  he 
resisted  and  assaulted  the  defendant. 

11.  Plea  that  a  burgulary  had  been  committed  in  defend- 

ant's house,  that  plaintiff  was  found  near  the  house, 
wherefore  the  defendants,  one  being  a  constable,  look 
him  before  a  magistrate,  who  remanded  him,  dbc. 

12.  Plea — taking  plaintiff  to  a  police  station  and  before  a 

magistrate;-*— plea  under  the  city  charter,  that  the 
plaintiff  was  found  in  defendant's  house  under  sus- 
picious circumstances. 

13.  Plea  that  plaintiff  came  to  the  defendant's  house  in 

the  night,  and  refused  to  leave,  whereupon  defendant 
attempted  to  turn  him  out,  and  on  his  resistance,  dbc., 
caused  him  to  be  taken  to  a  police  station,  and  the 
next  morning  before  a  magistrate. 

14.  Plea  (in  trespass  for  imprisonment,  Ac,  againsta  sheriff) 

justifying  under  a  writ  of  capias  against  a  third  per* 
son,  whom  the  plaintiff  fraudulently  personated. 
'      15.    Replication  de  injuria,  &c.,  to  a  plea  of  justification 
under  process. 
16.    Plea  of  justification  under  a  warrant  of  a  magistrate  for 
anassauh. 
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17.  Plea  of  justification  of  imprisonment,  &c.,  of  plaintiff, 

on  suspicion  of  stealing. 

18.  Plea— -Correction  of  an  apprentice  for  disobedience. 
10.     Plea  —  That  the  plaintiif  was  unlawfully  in  the  def(md- 

ant's  dwelling  house. 
90.     Plea  •^Assault,  &c.,  in  defence  of  the  possession  of  a 
close. 

lU.   PLEAS,  &C.,  IN  TRESPASS  TO  PERSONALTY. 

21.  Plea  of  property  in  the  defendant,  &c. 

22.  Replication  to  plea  of  property  in  the  defendant. 

23.  Plea  of  remoyal  of  goods,  damage  feasant   (in  trespass 

de  bonis  asportatis.) 

24.  Justification  of  entrance  into  plaintiff's  house  and  seiz- 

ing his  goods  under  a  fi.  fa.  against  him. 

25.  Justification  of  killing  a  dog. 

IV.         PLEAS,   &C.    IN   TRESPASS   TO   REALTY. 

26.  Plea  of  liberum  tenementum. 

27.  New  assignment  setting  out  abuttals. 

28.  Plea  to  new  assignment— general  issue  and  special 

plea. 

29.  Plea  of  license. 
30      Public  way. 

31.  Private  way. 

32.  Plea  of  escape  of  cattle  by  defect  of  fences.   * 

33.  Replication  thereto  by  way  of  special  traverse. 

34.  Replication  that  the  defendant  turned  the  cattle  into 

the  locus  in  quo. 
85.    Rejoinder  that  the  cattle  escaped  by  defect  of  fences. 

36.  Plea  justifying  entering  plaintifi*'s  close  and  taking 

away  gelding,  that  plaintiflT  had  forcibly  taken  it 
away  from  the  defendant. 

37.  Plea  justifying  defendant's  entering  close,  dbc.  because 

the  highway  was  impassable. 

38.  Plea  (to  trespass  for  lopping,  Ac.  trees,)  that  they 

overhung,  &c.  the  plaintifi*'s  grounds. 

39.  Plea  (in  trespass  for  entering  colliery,  &c.)  that  the 

defendant  demised  it  to  the  plaintiflT,  with  a  power 
of  re-entry  if  the  rent  was  not  paid,  and  justifying 
under  such  power. 

40.  Rejoinder  (to  a  replication  of  demise  to  plaintiff, )  no- 

tice to  quit. 

41.  Surrejoinder  that  notice  to  quit  was  waived. 

42.  Rebutter  denying  waiver  of  notice  to  quit. 

43.  Surrebutter  (similiter.) 
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General  Issue  —  Tender  ot  Amends. 


1.    Plea  of  the  general  Issued 

C.  D.^ 

ats.     V  —  Com.  Pleas.     In  Trespass. 
A.  B.J 

And  the  said  defendant  comes  and  defends,  &c.,  and  says  that  he  is  not 
guilcy  in  manner  and  form  as  the  said  plaintiff  hath  complained  against  him ; 
and  of  this  he  puts  himself  upon  the  country,  and  the  plaintiff  doth  the  like. 

J.  S.,  Attorney  for  Defendant. 


2.     Not  guilty  as  to  part  of  the  Trespasses. 

C.  D.l 

ats.     V —Ccftn.  Pleas.    In  Trespass. 
A.  B.J 

And  the  defendant,  by  E.  F.,  his  attorney,  comes  and  defends,  &c.,  as  to  the 

said  supposed  [assaulting,  beating,  (dbc.  or)  breaking  and  entering  the  said  close 

in  which,  (&c.,)  and  (fioc,  or,)  seizing  and  taking  the  said,  (&c.,)  enumerating 

the  particular  trespasses  which  are  deniedi}  saith  that  he  is  not  guilty  of  the 

said  last  mentioned  trespasses,  or  of  either  of  them,  or  any  part  thereof,  in  man- 

ner  and  form  as  the  said  plaintiff  hath  complained  against  him  ;  and  of  this 

the  defendant  puts  himself  upon  the  country,  dbc. ;  *  and  as  to  the  residue  of 

the  said  supposed  trespasses  in  the  declaration  mentioned,  the  defendant  says 

that,  [j&c.] 


8.    Plea  of  Tender  of  Amends. 

Actio  non,  as  ante,  MO^  form  1.]  —  Because  he  says,  that  he  the  said 
defendant,  at  the  said  times  when,  [4^c.]  had  not,  nor  claimed  to  have,  nor  hath 
•he,  nor  doth  he  now  claim  to  have,  but  disavoweth  and  disclaimeth  to  have  any 
title  or  interest  in  the  said  closes,  in  which,  [^c.3  and  the  said  defendant  fur- 
ther saith,  that  the  said  cattle  in  the  said  declaration  mentioned,  a  little  before 

(a)  In  trespass,  whether  to  the  person  or  to  pleaded.    1  Chitt.  PI.  588;  7  Cowen,  85;  20 

persooal  or  real  property,  if  the  matter  of  de-  Johns.  Rep.  427;  1  Tidd's  Pr.  652,  653. 

fenee  goes  to  deiiy  that  any  trespass  was  in  foct  In  trespass  to  real  property,  if  the  plaintiff 

oommitted,  the  general  issue  sboald  be  pleaded  waa  not  in  possassionof  the  land,  (or  in  ease  the 

mad  the  matter  given  in  evidence  nnder  it.    1  land  was  wild  or  unoccupied,  if  the  plaintiff  had 

Chitt.  PL,  688.    But  where  the  act  complained  no  litle,)  the  defence  or  other  evidence  of  fight 

of  if  prima  ft^cie  a  trvspaas,  and  the  defence  and  title  may  be  given  in  evidence  under  the 

consifts  of  matter  in  justification  or  excuse  of  general  issue.    Id.  lb. 

the  trespass,  or  in  discharge  of  the  cause  of  ac-  So,  in  trespass  io  personal  property,  the  de- 

lion,  aa  a  releaae,  ibrmer  recovery,  the  statute  fendant,  nnder  Che  general  issue,  may  show  that 

of  limitations,  or  the  like,  it  must  be  specially  the  plaintiff  had  no  property  in  the  goods.    Id. 

lb. 

21 
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any  of  the  said  times  when,  ^4*^*3  ^^»  Tdthoat  the  knowledge  and  against  the 
will  of  the  said  defendant,  strayed  and  escaped  into  the  said  closes  of  the  said 
plaintiff,  in  which,  [j^c/]  and  at  the  said  times  when,  [^c.3  were  in  the  said 
closes,  in  which,  [j^c.']  doing  damage  there  as  in  the  said  declaration  is  men- 
tioned ;  wherefore  he  the  said  defendant,  as  soon  as  he  had  knowledge  theieofy 
to  wit,  at  the  said  seyeral  times  when,  {j^e."]  in  order  to  prevent  further  damage 
there  to  the  said  plaintiff,  and  to  drive  Us  said  cattle  out  of  the  said  closes,  en- 
tered the  said  closes,  in  which,  [^c]  by  the  most  convenient  and  proper  ways 
there,  for  the  purpose  of  driving  the  said  cattle  out  of  the  said  closes,  and  then 
and  there  at  the  said  times  when,  [4*^.]  did  drive  them  out  of  the  said  closes 
of  the  said  plaintiff,  in  which,  [ji'C.']  by  the  most  pro|>er  and  convenient  ways 
there,  as  it  was  lawful  for  him  to  do,  he  doing  as  little  damage  on  those  occa- 
sions as  he  possibly  could,  and  in  so  doing  he  the  said  defendant,  with  his  feet 
in  walking,  necessarily  and  unavoidably  trod  down,  tfampled  upon,  consumed, 
and  spoiled,  a  little  of  the  oats  of  the  said  plaintiff,  there  then  growing  and 
being ;  which  are  the  same  trespasses  in  the  said  declaration  mentioned,  and 
whereof  the  said  plaintiff  hath  above  thereof  complained  against  the  said  de- 
fendant. And  the  said  defendant  further  saith,  that  after  the  committing  of  the 
said  several  trespasses,  before  the  commencement  of  this  suit,  to  wit,  [^c, 
day  0/  tender  or  about  t/,]  at,  f^c,  venue'^  aforesaid,  the  said  defendant  ten- 
dered and  offered  to  pay  to  the  said  plaintiff  the  sum  of  — -»  dollars,  in  full 
satisfaction  of  the  said  several  trespasses  in  the  said  declaration  mentioned, 

the  said  sum  of dollars,  then  and  there  being  sufficient  amends  for  the 

said  trespasses,  which  said  sum  of  money  the  said  plaintiff  then  and  there 
wholly  refused,  and  still  doth  ref\ise  to  accept  of  the  said  defendant.  And  this, 
[^c,  conclude  with  a  verification  ob  ante^  641,/orm  1. 


4.    Paymeni  of  money  into  Court  as  to  part  of  TVeapasaes. 

Proceed  as  ante,  p.  767,  format  ae  to  the  trespass  denied,  to  the  *  and 
then  as  follows :] —  And  as  to  the  residue  of  the  trespasses  in  the  declaration 
mentioned,  the  defendant  says,  that  the  plaintiff  ought  not  further  to  maintain 
his  action,  because  the  defendant  now  brings  into  Court  the  sum  of dol- 
lars, ready  to  be  paid  to  the  plaintiff,  and  dollars,  the  costs  herein  that 
have  accrued,  and  the  defendant  further  says,  that  the  plaintiff  has  not  sus- 
tained damages  to  a  greater  amount  than  the  said  sum  of dollars  in  respect 

of  the  causes  of  action  in  the  introductory  part  of  this  plea  mentioned ;  and 
this  the  defendant  is  ready  to  verify,  wherefore  he  prays  judgment  if  the  plain- 
tiff ought  further  to  maintain  his  action  as  to  the  last  mentioned  causes  of  ac- 
tion. 

E.  F.,  Attorney  for  Defendant. 
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Sec.  II.    PLBAs,  &c.,  in  trsspalSS  to  the  person. 

6.    Plea  of  son  assault  demesne, 

CD. 

ads.    J. Com.  Pleas.     In  Trespass. 

A, 


I.D.I 
ids.  V 
..  B.J 


And  the  said  C.  D.  comes  and  defends,  &c.,  and  says,  that  as  to  the  force 
and  anns,  and  whatever  is  against  the  peace,,  he  is  not  guilty  thereof,  in  man- 
net  and  form  as  the  said  A.  B.  hath  ahove  complained  against  him :  and  of 
this  he  puts  himself  upon  the  country,  and  the  said  A.  B.  doth  the  like,  dbc. 

And  as  to  the  residue  of  the  trespass  aforesaid,  above  supposed  to  be  com- 
mitted, the  said  O.  D.  says,  that  the  said  A.  B.  his  action  aforesaid  against 
him  the  said  C.  D.  ought  not  to  have,  because  he  says,  that  at  the  time  and  place 
when  and  where  the  said  trespass  is  above  supposed  to  have  been  committed, 
to  wit,  on,  [^c]  at,  {J^c*"]  he  the  said  A.  B.',  with  force  of  arms  upon  him  the 
said  C.  D.,  did  make  an  assault,  and  him  the  said  C.  D.  did  then  and  there 
beat,  bruise,  and  would  have  further  beaten,  bruised  and  wounded  him ;  where^ 
fore  he  the  saidC.  D.  did  then  and  there  defend  himself  .against  the  said  A.  B., 
which  is  the  residue  of  the  trespass  whereof  the  said  A.  B.  complains  asafore*- 
said ;  and  so  the  said  C.  D.  says,  that  the  damage  or  injury,  if  any  then  and 
there  happened  to  the  said  A.  B.,  was  from  the  assault  of  the  said  A.  B.  upon 
him  the  said  C.  D.  and  in  his  defence ;  and  this  he  is  ready  to  verify  ;  where- 
fore he  prays  judgment  if  the  said  A.  B.  ought  his  acticm  aforesaid  to  have 
against  him,  dbc. 

Q.  H.,  Attorney  for  Defendant. 


6.    Repl%c(ttion  of  Excess  to  a  plea  of  son  assault  demesne, 

A.  B.  . 

Com.  Pleas.     In  Trespass. 


A.B.I 

vs.     V 

C.D.J 


And  the  said  plaintiff  as  to  the  said  [second]  plea,  says  that  he  ought  not  to 
be  barred  from  maintaining  his  said  action  by  reason  of  any  thing  in  that  plea 
alleged,  *  because  he  says  that  the  defendant  at  the  said  time  when,  dbc.,  of  his 
own  wrong  committed  the  trespasses  in  the  said  declaration  mentioned  to  a  greater 
degree  and  extent,  and  with  more  force  and  violence  than  was  necessary  for 
the  purpose  in  the  said  [second]  plea  mentioned,  in  manner  and  form  as  the 
plaintiff  hath  abov^  complained,  and  this  the  plaintiff  is  ready  to  verify ;  where- 
fore he  prays  judgment  and  his  damages,  dbc,  to  be  adjudged,  dbc. 

J.  S.,  Attorney  for  Plaintiff. 
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A.  B.  1 

vs.     V 
C.D.J 


7.    Seplication  by  way  of  general  traverse,^ 
Com.  Pleas. 


And  the  said  plaintifft  as  to  the  said  plea  of  the  said  defendant  hy  him  [sec- 
ondly] ahoye  pleaded,  as  to  the  said  several  trespasses  in  the  introductory  part 

(a)  Tbe  general  replication  de injuria,  a«  it  is  or  to  any  common  or  rent  going  oot  of  the  land, 

termed,  is,  when  appropriate,  an  advantageoue  &c.  there  de  injuria  sua  propria,  9ce.  generally  ie 

form  of  reply  for  a  plaintiiT  where  he  has  no  new  no  plea,  bat  if  the  defendant  jnstifies  na  serrant, 

maUer  to  prodace  in  answer  to  the  plea,  and  there  de  injuria  aua  propria,  ^.  in  some  of  the 

rests  bis  case  upon  a  denial  of  the  defendant's  cases  with  a  traverse  of  the  commandment,  that 

allegations.    It  amounts  io  a  general  traverse  of  being  made  material,  is  good ;  thirdly,  it  was 

oR  the  material  matters  of  fact  in  the  plea  con-  resolved,  that  when  by  the  defendant'^  plea  any 

■titiiting  the  cauw  or  point  of  justification;  it  atahoriijf  or  power  is  mediately  or  inmiediately 

puts  in  issue  tbe  whole  cause;  see   Kerbey  v.  derived  from  the  plaint^,  there,  although  no  int»r- 

D^nby,   1  M.  &  W.  386;  Penn  v.  Ward,  2  C.  est  be  claimed,  the  plafntiiT  ought  to  answer  and 

M.  &  R.  338*    See  in  general  llie  observations  shall  not  reply  generally  de  injuria  eua  propria, 

of  the  Court  in  the  late  cases  deciding  deinjuria  The  same  hw  of  an  authority  given  by  law  as 

to  be  a  good  replication  in  ateumpeit  where  tlie  to  view  waste,  &c.     Laetly,  it  is  resolved,  tliat 

plea  consists  of  matter  of  exioise;  and  Steph.  in  the  case  at  bar  the  issu^  would  be  full  of  rnvl- 

8d  ed.  163.  tiplicity  of  matter  where  an  issue  ought  to  be 

The  leading  authority  upon  ibis  form  of  repli-  full  and  single  for  parcel  of  the  manor  demisable 

cation  is  Crogate*s  case, 8  Co.  R.  67.    See  com-  by  copy  grant,  by  copy  prescription,  of  common, 

ments,  &c.  thereon,  per  Tindall,  C.  J.  in  Bar-  &c.  and  commandment  will  be  all  parcel  of  the 

dons  V.  Selby,  1  C.  Ic  M.  600;  3  Tyr.  480;  3B.  same. 

&  Ad.  2;  9  Bing.  766,  S.  C.    In  Crogate's  case  The  general  traverse  de  injuria  is  applicable 

the  defendant,  in  an  action  of  trespass  for  dri-  (we  hare  seen)  in  aeeunymt  and  other  forms  of 

ving  the  cattle  of  the  plaintiffs,  pleaded  a  right  action  (incluiling  replevin,  Bardons  t>.  Selby,  vU 

of  common  in  a  copyholder  over  the  locus  in  quo,  eupra,)  where  the  plea  is  founded  on  matter  ot 

by  prescribing  in  the  usual  way  in  the  name  of  excuse,  t^nd  does  not  fall  within  either  of  the  oth- 

the  lord  of  the  manor,  and  because  the  plaintiff  er  exceptions  laid  down  in  Crogate's  case.     In 

had  wrongfully  turned  his  cattle  there,  tlie  de-  trespass  to  persons  it  w  a  good  answer  to  a  plea 

fondant,  as  servant  of  the  copyholder,  and  by  of  son  assault  demesne,  or  other  justification  not 

his  command,  justified  driving  the  cuttle  out.  To  founded  on  process   oot  of  a  Court  of  rec&rd 

this  plea  tbe  plaintiff  replied  de  injuria  propria  (Crogate'a  case);  or  justifying  in  defence  of 

absque  tali  causa,  and  upon  demnrrer  it  was  ad-  property,  to  which  a  title  and  not  mere  posaes- 

jiidged  that  the  general  replication  in  that  case  sion  is  shown ;  Vivian  v,  Jenkin,  3  Ad.  &  E. 

was  insufficient;  and  Lord  Coke  then  proceeds  741.    In  trespass  to  goods,  de  injuria  generally 

to  lay  down  four  resolutions  of  the  Court,  in  will  not  be  a  good  replication,  where  the  plea 

the  course  of  which  he  thus  slates  the  nature  of  justifies  under  a  fieri  facias,  &c.  out  of  a  Court 

this  general  plea,  viz.  the  general  plea  deinjuria  of  record,  or  the  removal  of  goods  from  land  to 

sua  propria,  &c.  is  proper  when  the  defendant's  which  a  title  is  shown;  but  it  suffices  where  the 

plea  doth  consist  merely  o/*  matter  of  excuse  and  plea  justifies  the  seizure  under  a  magistrate's 

of  no  matter  of  interest  whatever.    The  resolu-  warrant  for  a  poor's  rate ;  Bardons  v.  Selby, 

tions  of  the  Court  are  lYtMe  four — iirst,  that  supra;  and  inmost  cases  where  no.  property  im 

absque  tali  caiMa,dolh  reier  to  the  u^tolepUa,  and  claimed  in  the  goods  anterior  to  the  seizure  and 

not  only  to  the  commandment,  for  all  makes  bnt  the  defence  is  matter  of  excuse, 

one  cause,  and  any  of  them  without  the  other  is  In  trespass  to  Umd,  de  injuria  generally  is  a 

no  plea  by  itself;  secondly,  it  was  resolved,  that  bad  replication  (on  general  demurrer)  where  the 

when  the  defendant  in  his  own  right,  or  as  ser-  defendant  claims  an  interest  in  tlie  land  or  a  title 

rant  of  another, .claims  any  interest  in  tlie  land,  thereto,  or  a  right  of  way  or  common,  he,  or 
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of  that  plea  mentioned,  and  therein  attempted  to  be  justified,  says,  that  the  said 
plaintiff,  by  reason  of  any  thing  by  the  said  defendant  in  that  plea  alleged, 

justifies  an  eoiry  thereon  to  diitrain   for  rent;  v.  Nockels,  10  Bing,  1S5»  the  plaintiff  may  show 

Hooker  v.  Nye,  1  C.  M.&  R.258;  4Tyr.  777;  under  that  traTerse  that  the  sheriff  did  not  act 

or  under  process  of  a  oonrt  of  record.  under  the  writ  at  all ;  that  although  he  had  it  in 

In  all  these  cases  the  circumstance  of  the  de-  his  possession,  he  acted  at  the  time  for  a  purpose 
fendant  justifying  as  aervajii  of  a  third  person  and  with  an  object  entirely  distinct  from  the  ex- 
does  not  preTent  the  plaintiff  from  replying  de  ecution  of  the  writ,  and  that  he  only  avails  him- 
injwria  generally;  see  Piggott  v.  Kemp,  1  G.  &  self  of  it  at  the  trial  as  an  excuse  for  an  illegal 
H.  197;  BardonS  V  Selby,  nqtra.  act.    But  there  is  no  authority  in  that  case  or 

It  is  frequently  advantageous  and  proper  to  any  other,  that  where  tlie  sheriff  has  really  acted 

admit  such  ports  of  the  plea  as  prevent  the  under  the  writ  at  the  time,  and  avails  himself  of 

plaintiff  from  replying  de  injuria  generally,  as  it  in  hi«  plea,  the  plaintiff  shall  be  at  liberty 

the  process  and  warrant;  the  judgment  stated  to  under  this  replication  to  give  antecedent  matter 

have  been  obtained;  the  fiat  in  bankruptcy  al-  inevidepce  to  reader  the  subsequent  arrest  under 

leged  to  have  been  issued;  or  the  seisin  in  fee,  the  writ  illegal.     Such  a  reply,  as  it  appears  to 

Ac. ;  and  reply  d«  injuria,  &Q.  as  to  the  retidue  us,  confesses  the  arrest  stated  in  the  plea  to  have 

of  the  cause,  &c. ;    see  an  instance  and  form,  been  made  under  the  writ,  but  avoids  it  by  new 

herein,  pott.     But    where    the    eaiue  of  ex-  matter  of  fact;  and  therefore,  like  any  other 

cttse  stated  in  the  plea  is  true,  the  plaintiff  can-  matter  of  confession  and  avoidance,  must  be 

not  safely  reply  de  injuria,  and  must,  where  he  specially  pleaded.    It  is  well  established,  that 

relies  on  an  exctUj  or  trespass  committed  at  where  the  plaintiff  seeks  to  avoid  any  legal  ex- 

tmother  time,  in  general  reply  or  new  assign  such  case  for  a  trespass,  by  showing   matter  subse- 

exeess  or  other  trespass;  see  Penn  v.  Ward,  2  quent,  which  makes  the  defendant  a  trespasser 

C.  H.  &  R.  338  ;  1  Gale,  189,  S.  C.     The  case  ah  initio,  he  is  bound  to  plead  such  matter,  and 

of  Price  v.  Peek  and  others,  1  Bing.N.  C.  880;  cannot  take  advantaj^e  of  it  under  the  general 

5  M.  &  Sc.  206,  clearly  explains  this  principle,  traverse,  de  injuria  4*c. ;  see  the  authorities  coU 

That  was  an  action  of  trespass  against  bailiff  lected  in  1  Saund.  300  d,  in  note ;  and  the  case 

and  sheriff  for  taking  the  plaint  iff  on  a  charge  of  appears  to  us  to  be  the  same  upon   principle, 

felony  to  a  police  station,  and  thence  to  a  priaon..  whether  the  act  done  by  the  defendant  is  prece- 

The  sherifi^  after  pleading  not  guilty,  justified  dent  or  subsequent  to  the  execution  of  the  writ, 

the  taking  from,  the  police  ttation  to  the  prison  and  the  reason  is  undoubtedly  the  same  in  each 

under  a  ca.n.    The  plaintiff,  admitting  the  writ  case,  viz.  ihat  the  defendant  ought  not  to  be  ta- 

and  the  delivery  of  the  warrant  to  the  bailiff,  ken  by  surprise  at  the  trial." 

replied  de  injuria  absque  reaiduo  cauaa.    Held,  Declaration  of  two  counts  for  assault  and  im- 

tbat  under  this  replication  he  could  not  give  ev-  -  prisonment.     Plea,  that  defendant  being  bail  for 

idence  to  involve  the  sheriff  in  the  misconduct  plaintiff,  arrested  him  to  render  him  in  discharge, 

of  the  bailiff,  committed  before  the  plaintiff  arrived  and  detained  him  till  he  had  satisfied  the  demand 

at  the  police  atation,  (namely,  the  charging  the  in  the  action.    Replication  de  injuria.    It  ap- 

plaintiff  with  felony,  and  having  him  detained  peared  that  defendant  in  addition  (o  detaining 

on  that  charge);  and  that  in  order-  to  the  ad-  plaintiff  till  he  satisfied  thedemand  in  the  action, 

mission  of  such  evidence,    the  circumstances  detained  him  an  hour  longer,  till  he  paid  the  ex.- 

ahoaldhAVe  Yieen  replied  or  new  aaaigned  apeciiUly.  penses    of  the  defendant  becoming  bail,  &e. 

Tindal,  C.  J.  in  delivering  judgment,  said,  "the  Held,  that  this  was  one  continuing  treapaaa,  and 

traverse,  de  injuria  aua  propria  absque  reaiduo  that  tlierefore,  in  order  to  recover  for  that  part 

cauuB,  puts  nothing  in  issue  but  each  and  every  of  ir' which  was  nitjustifiable,  (namely,  ihe  addf- 

fiict  alleged  in  the  special  plea,  and  not  admitted  tional  detention  for  the  bail's  expends)  the 

in  the  replication.    In  this  case  it  puts  nothing  ph&iotiff  ought  to  have  newly  aaaigned;  Lambert 

in  issue  but  whetlier  the  assault  and  imprison-  v.  Hodgson,  1  Bing.  317;  8  Moore,  826.    But, 

ment  mentioned  in  the  plea  were  committed  un-  where  there  are  two  diatinct  assaults,  &c.,  and  a 

der  color  of  the  writ  and  warrant  or  not.    It  is  count  for  eaehj  and  one  assault  is  open  to  a  justi- 

true  that  under  the  authority  of  the  case  of  Lucas  firation,  the  other  not ;  if  the  defendant  plead  a 
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ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid  action  thereof 
against  the  said  defendant^  because  he  says,  that  the  said  defendant  at  the  said 
time,  when,  dbc,  of  his  own  wrong,  and  without  the  cause  by  him  in  his  said 
[8econd3  plea  alleged,  comn^itted  the  said  several  trespasses  in  the  introductory 
part  of  that  plea  mentioned,  in  manner  and  form  as  the  said  plaintiff  hath 
above,  in  Qhe  said  first  count  of]  his  said  declaration,  complained  against  the 
said  defendant.  And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the 
country,  &c. 

E.  P.,  Attorney  for  Plaintiff, 


8.     Replication'^  New  AssignmenU  that  the  action  was  brought  for  a  dif- 

ferent  assault, 

A.  B. 

vs.     S- Com.  Pleas. 

C. 


L.B.I 

vs.     V 
I.D.J 


And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant,  by  him  [^sec- 
ondly] above  pleaded  as  to  the  said  several  trespasses  in  the  introductory  part 
of  that  plea  mentioned,  and  therein  attempted  to  be  justified,  says  that  he,  the 
said  plaintiff,  by  reason  of  any  thing  by  the  said  defendant  in  that  plea  alleged, 
ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid  action  thereof 
against  him,  the  said  defendant,  because  he  says,  that  he,  the  said  plaintiff^ 
exhibited  his  said  bill  against  the  said  defendant,  and  brought  his  suit  there- 
upon, not  for  the  trespasses  in  the  introductory  part  of  the  said  [second]  plea 

mentioned,  but  for  that  the  said  defendant,  on  the  said day  of in  the 

year  of  our  Lord  one  thousand  eight  hundred  and with  force  of  arms,  &c., 

at,  &c.,  \the  venue]  aforesaid,  upon  another  and  different  occasion,  and  for  an- 

jnstification  to  one  coont,  tbe  plaintiff  should  en-  will  fail  if  that  fact  be  negatired,  although  the 
ter  a  nolU  protequi  apon  one  count,  or  if  he  dis-  rest  of  the  plea  be  supported  by  the  evidence; 
pate  the  justification  should  reply  d€  injuria  &C.5  Kerby  v.  Denby,  1  M.  &  W.  336. 
and  must  not  new  assign :  he  should  proceed  for        Where  d«  injuria  is  inadmunble  by  reason  of 
the  other  trespass  on  his  other  count;  see  At-  the  plea  claiming  an  interest  inland,  &c.  the  re- 
kinson  v,'  Matteson,  2  T.  R.  172, 177;  1  Saund.  plying  it  has  been  lield  to  be  a  defect  in  substance, 
299,  n.  6.  b6  that  a  demurrer  thereto  may  he  general;  Hook- 
But  in  general  anew  assignment  is  unnecessa-  er  ti.  Nye,  ubi  tupra;  see  1  Chit.  PI.  6th ed.  610. 
ry,  and  de  tnjttna   si^ffices  when  the  defandant  The  error  would  be  cured  by  verdict ;  td.     It  is 
cannot  prove  the  whole  of  the  facts  he  pleads  to  usual  to  demur  specially  in  this  instance. 
the  several  trespasses  he  professes  to  justi  fy ,  and        A  replication  de  injuria  in  trespass,  with  a  new 
which  constitute  the  ntbttance  of  his  defence  to  assignment  that  the  defendant  committed  the 
those  trespasses;  see  poH  774,  note  to  form  10.  trespasses  with  more  violence  and  in  a  greater 
Thus  in  a  plea  to  a  declaration  for  breaking  degree  than  was  necessary  for  tiie  purposes  in  the 
And  entering,  assaulting,  &c.  justifying  an  entry  plea  mentioned,  is  specially  demurrable  for  du- 
and  arrest  under  a  ca.  sa.^  the  averment  of  the  plicity ;  Thomas  v.  Marsh,  6  C.  &  P.  596 ;  Gis- 
outer  doer  being  open  is  necessary  and  material;  borne  v.  Wyalt,  1  Gale,  35;  3  Dowl.  P.  C.  605. 
and  is  well  traversed  under  the  replication  of  de  S .  C. 
injwia  tAaque  re»iduo  cauMa,  and  the  defendant 
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Other  and  difierent  purpose  than  in  the  said  plea  mentioned,  made  another  and 
different  assault  upon  the  said  plaintiff  than  the  assault  in  the  said  [second] 
plea  mentioned,  and  then  and  there  heat,  hruised,  wounded  and  ill-treated  the 
said  plaintiff,  [this  must  correspond  with  the  averments  m  the  declaration]  in 
manner  and  form  as  the  said  plaintiff  hath  ahoye  thereof  complained  against 
the  said  defendant ;  and  which  said  trespasses  above  newly  assigned,  are  other 
and  different  trespasses  than  the  said  trespasses  in  the  said  [second]  plea  men- 
tioned. And  this  the  said  plaintiff  is  ready  to  verify.  Wherefore,  inasmuch 
as  the  said  defendant  hath  not  answered  the  said  trespasses  above  newly  as- 
signed, the  said  plaintiff  prays  judgment  and  his  damages  by  him  sustained, 
on  occasion  of  the  committing  thereof,  to  be  adjudged  to  him,  &c. 

E.  F.,  Attorney  for  Plaintiff* 


9.    Pica  MoUiter  manus  imposuit  to  keep  the  peace. 


CD."] 

ads.  y Com.  Pleas. 

A.  B.J 

Urstplea^  general  issuer  as  ante^l^T;  second  plea  as  f 0110108:"] — And 
for  a  further  plea  in  this  behalf,  as  to  the  said  assaulting,  [^beating,]  and  ill-treat- 
ing the  said  plaintiff  as  in  the  said  [first]  count  mentioned,  [or  otherwise^  ac' 
cording  to  the  statements  in  the  declaration,]  the  said  defendant,  by  leave  of 
the  court  here,  for  this  purpose  first  had  and  obtained,  according  to  the  form 
of  the  statute  in  such  case*  made  and  provided,  says,  that  the  said  plaintiff  ought 
not  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  because  he 
says  that  the  said  plaintiff  and  one  R.  N.  at  the  said  time  when,  [&c.]  at,  [&c. 
the  venue]  aforesaid,  were  fighting  together,  and  striving  with  force  and  arms 
to  beat  and  wound  each  other,  against  the  peace  of  the  State  of  Ohio ;  where- 
upon, the  said  defendant,  being  then  and  there  present,  for  the  preservation  of 
the  peace  of  the  said  State,  and  that  the  said  plaintiff,  and  the  said  R.  N.,  might 
do' no  hurt  to  each  other,  and  in  order  to  separate  and  part  them,  then  and  there 
gently  laid  his  hands  upon  tho  said  plaintiff,  as  he  lawfully  might,  for  the  cause 
aforesaid:  which  are  the  said  assaulting,  [*beating]  and  ill-treating  the  said  plain- 
tiff, in  the  said  [first]  count  of  the  said  declaration  mentioned,  [or,  **  which 
are  the  said  supposed  trespasses  in  the  introductory  part  of  this  plea,  and  in 
the  said  declaration  mentioned,'']  and  whereof  he,  the  said  plaintiff,  hath  above 
thereof  complained  against  him,  the  said  defendant.    And  this  he  is  ready  to 


(a)  Tliis  plea  is  not  a  ibll  anewer  to  a  declara-  the  plaintiff  non  oUteaOt  veredicto,  17  Oliio  Rep. 

tion  charging  an  aceaukandiimiiwfM^;and  if  isfne  466.    The  plea  iu  eoch  caee  sboald  either  deny 

be  taken  upon  rach  a  plea  and  found  Ibr  the  de-  the  beating,  woonding,  ke.,  or  atate  freti  and 

fendant,  it  still  leaves  a  part  of  the  deelaration  cireomitanoee  of  resiftanee  ke,  to  justify  it* 
unanswered,  and  judgment  must  be  rendered  for 
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verify.     Wherefore  he  prays  judgment,  if  the  said  plaintiflT  ought  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  &c. 

G.  H.,  Attorney  for  Defendant. 


PBFKNCB   OF   A   HOUSE,   ETC.*     * 

10.  Plea  to  a  declaration  for  an  aBsatdt  and  battery ^  that  they  were  com- 
mitted by  Def&ndatU^  cu  aerviant  of  the  occupier  of  a  hotue^  to  epcpel 
Plaintiffs  ahoioing  he  resisted  and  assaulted  the  Defendant.^ 

Commencement  as  ante,  p.  040,  form  IJ] — ^The  defendant  saith  that  one 
J.  E.,  before  and  at  the  said  time,  when,  &c.,  was  possessed  of  a  certain  dwel- 

(a)  In  pleas  of  this  kind  care  must  be  taken  ant's  shop  to  purchase  an  article  in  the  shop, 
that  the  cause  or  ground  of  jostification  warrants  when  a  dispute  arose  between  the  plaintiiT  and 
or  coYers  all  the  trespasses  charged  in  the  dec-  the  defendant's'  shopman,  that  the  plaintiff  re- 
laration,  to  which  the  plea  is  pleaded,  17  Ohio  (using  on  request  to  go  out  of  the  shop,  the  shop- 
Rep.  456;  and  the  defendant  must,  on  a  replica-  man  endeavored  to  turn  him  out  and  an  affray 
tion  de  injuria^  prove  all  the  facts  laid  in  his  plea,  ensned  between  them,  that  the  defendant  came 
which  are  necessary  to  support  the  whole  justifi-  into  the  shop  during  the  affiray,  which  continued 
cation  alleged.  Therefore,  wherethe  declaration  for  a  short  time  after  he  came  in,  that  the  de- 
complained  of  an  assauh/  putting  the  plaintiff  fendant  then  requested  the  plaintiff  to  leave  the 
out  of  a  shop  and  imprisoning  him  in  the  custody  shop  quietly,  but  he  refusing  to  do  so  the  defend- 
of  a  police  officer,  and  the  plea  was  molUter  ant  gave  him  in  charge  to  a  policeman,  who  took 
manus  impostdt  to  remove  the  plaintiff  from  the  him  to  a  station  house .  Held,  first,  that  the 
defendant's  shop,  and  a  justification  of  the  im-  defendant  was  justified  under  the  circumstances 
prisonment  because  the  plaintiff  had  atamiUed  in  giving  the  plaintiff  in  chaise  to  a  policeman, 
the  defendant,  and  the  assault  on  the  defendant  for  the  purpoa^  of  preventing  a  renewal  of  the 
was  not  proved  by  him,  it  was  held,  that  although  ai&ay.  Held,' secondly,  that  the  plea  was  not 
without  it  the  first  part  of  the  plea  was  sustain-  substantially  proved,  inasmuch  as  the  alleged  as- 
able,  yet,  being  a  material  allegation  to  maintain  aault  on  the  defendant  himself,  or  rather  the 
the  plea  as  to  the  imprisonment,  it  was  necessary  affray  in  his  presence,  was  not  proved;  Timothy 
to  prove  it,  on  a  replication  de  iujuria,  to  entitle  v,  Simpson,  1  C.  M.  &  R.  767;  6  Tyr.  2i4;  6 
the  detendant  to  a  verdict ;  Reece  v.  Taylor,  4  C.  &  P.  499,  S.  C. 

N.  &  M.  470;  1  H.  &  W.  16,  S.  C;  see  Bone  A  plea  which  professes  to  judtify  several  as- 

V.  Daw,  3  Ad.  &  E.  711.    Trespass  for  assault  assaults  and  fiJse  imprisonoients  laid  in  Bqtarate 

and  false  imprisonment,  &o.:  Plea,  that  the  de-  counts,  must  show  dittinct  occasions  upon  which 

fendant  was  possessed  of  a  dwelling  house,  and  the  defendant  was  justified  in  committing  each 

that  th^  plaintiff  entered  it,  and  insulted,  abused  particular  trespass.    Thereiore  in  M'Curday  o. 

and  ill-treated  the  defendant  and  his  servanU,  Driscoll,  1  C.  &  M.  618;  S  Tyr.  671,  S.  C,  a 

and  greatly  disturbed  them  in  the  possession  plea  washeldb&d  on  special  demurrer,  which  was 

thereof,  in  breach  of  the  peace;  whereupon  the  pleaded  to  several  counts  of  tlie  above  description 

defendant  requested  the  plaintiff  to  cease  his  dis-  and  after  justifying  under  process,  alleged  that 

turbance  and  depart  firom  the  house,  which  the  the  plaintiff  forcibly  resisted  the  execution  of 

plaintiff  refused  to  do,  and  continued  nmking  the  process,  wherefore  the  defendants,  in  order 

the  said  disturbance  and  affitiy  therein,  that  to  arrest  the  plaintiff  and  to  overcome  his  re- 

thereupon  the  defendant,  in  order  to  preserve  sistance,  committed  the  trespasses.    Bayley,  B. 

the  peace  and  restore  good  order  in  the  house,  observed,   **  There  are  six  assaults  and  four 

gave  charge  of  tha  plaintiff  to  a  certain  police-  imprisonments  laid  in  the  declaration.       The 

man,  and  requested  him  to  take  the  plaintiff  into  party  justifying  is  bound  to  cover  the  whole.    I 

custody,  which  the  policeman  did.    It  appeared  see  no  reason  which  you  give  for  assaulting  him 

in  evidence  that  the  plaintiff  entered  tlie  defe.nd-  six  times.    You  profess  to  justify  four  imprison- 
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ling  house,  witb  Uie  appurtenants,  situate  and  being  in  the  county  aforesaid ; 
and  being  so  "possessed  thereof,  the  plaintifiT,  just  befope  and  at  the  said  time, 
when,  ^Lc^  to  w^^  on  the  day  and  year^aforesaid^  was  unlawfully  in  possession 
of  the  said  dweiling  house,  and  with  force  and  arms  making  a  great  noiset  and 
diiturbance  therein ;  and  at  the  said  time,  when,&c.,  was  therein  making  such 
noise  and  disturbance,  without  the  leave  or  license  and  against  the  will  of  the  * 
said  J.  £.,  atnl  whereupon  the  defendant,  as  the  servant  of  the  said  J,  E.  and 
by  his  command,  then  requested^  the  plaintiff  to  cease  making  his  said  noise 
and  disturbance,  and  to  go  and  depart  from  and  oul  of  the  said  dwelling  house, 
which  the  plaintiff  then  wholly  refused  to  do;  whereupon  the  defendant,  as 
the  servant  of  the  said  J.  E.  and  by  his  command,  in  the  defence  of  the  pos- 
session of  the  said.dwelhng  house,  gently  laid  Mm  handj^  on  the  pkititiff,  in 
order  to  remove,  and  did  then  remove  him  from  tlie  said  dwelling  house ;  ["and 
because  he»  the  plaintiff,  then  resisted  the  defendant  ia  that  behalf,  and  then 
assaulted  the  defendant,  and  used  violent  and  menacing-  language  and  gestures 
towards  the  ^fendant,  and  would  then  and  there  -have  beat,  bruised  and  iU- 
treat^d  the  defendant,  if  he  had  not  defended  himself  against  the  plaintiff;  he, 
the  defendant,  at  the  said  time,  when,  &c.,  did  defend  himself  against  the 

nenrs-    Yon  should  have  Bbown  that  circMm-  mere  poBseflftion  of  the  boase,  kjc, ;  Vivian  v. 

•ISU1CC8  existed  by  which  you  bad  a  right  to  Im-  J^^nkin,  3  Ad.  At  E.  741.    Where  the  plaintiff 

prUon  bun,  whereupon  you  imprisoned  him  once ;  relies  on  oreesttoe  Tioleace  on  defendant's  part, 

and  then  tliat  such    and    such   circamstances  as  an  answer  to  the  justification,  be  diould  new 

occnrred  whereby'  you  had  a  right  to  imprison  assign  or  reply  such  excess ;  a>rf<,  7G9. 

Ilia  again,  wherefivre  you  hnprisoned  him  on  the  (e)  Where  the  entry  is  peaceable,  there  mn«t 

'  wfton^  occasion,  and  so  throughout;   but  here  be  a  request;  Tullayv.  Reed,  l^C.  &P.  6. — 

you  do  not  dkHur  any  difierent  occasions."    On  Plea  showing  forcible  entry,  &c.;  Weaver  v. 

the  other  hand,  it  is  suficieni  to  prove  so  much  Bush,  8  T.  R.  79< 

of  a  plea  as  substantially  sustains  the  cause  of  <d)  This  justifies  the  betcery«  Titiey  v.  Fox- 
justification,  and  covers  the  trespasses  which  the  all,  2  Ken.  808;  see  note  (a), 
plea  prolessesto  answer,  in  Atkinson  v.  Warn,  (e)  The  allegation  between  the  brackets  will 
1  C.  M.  &  R.  827;  5  Tyr.  481 ;  8  Dowl.  P.  C.  of  course  be  emitted,  if  not  warranted  or  ren' 
483,  S.  C,  to  a  declaration  for  assault  and  im-  dered  necessary  by  the  facts  and  statement  of  (lie 
prisonment,  tlie  plea  justified  the  apprehension  declaration.  A  necessary  degree  of  btating  and 
oC  the  plaintiff  on  a  charge  of  felony,  alleging,  pushing  and  pulling  about  may  be  justified  umler 
his  roiffeacr,  wheriefore  defendant  beat  him,  &c.  the  moUUer  manut  inqmnat,  but  if  there  were  an 
The  evidence  supported  the  justification  as  to  actual  resistance,  and  in  consequenoa  thereof 
the  arrest  for  felony;  but  tiie  plaintiff 's  resist-  anyiooiiMilmg,  or  a  greater  degree  oC  violence  on 
anoe  was  not  proved.  The  Court  held  that  the  the  defendant's  part  than  would  otherwise  have 
verdict  was  right,  the  defendant  having  proved  been  justifiable,  it  'ib  proper  to  stale  tlie  facts 
as  much  of  liis  plea  as  was  necessacy  to  cover  accordingly.  A  tooua^tn^  or  the  striking  several 
tbe  declaration,  &iid  it  not  being  necessary  fer  blows,  and  several  times  knocking  down ;  Grc- 
him  to  prove  wbat^as  unnecessarily  alleged,  gory  v.  Hill,  8  T.  R.  299;  Johnson  «.  North- 
See  17  Ohio  Rep.  456.  wood,  1  Moore,  4S0;  7  Tannt,  669,  cannot  be 
(b)  Peggotto.  Kemp,  1  C.  &  M.  197;  8  Tyr.  jusUfiad  merely  to  expel  a  person,  without  show- 
128.  It  was  there  held  on  special  demurrer,  that  ing  resistance*  &c.  The  expulsion  may  be  justi- 
ces mjuria  was  a  good  replication  to  the  above  fied,  but  not  an  imprifonment,  unless  there  be  a 
plea;  see  Bardons  v.  Selby,  1  C.  &  M.  600,  breach  of  the  peace,  &c.;  Green  v,  Bartram,  4 
oiiie,  770,  note.  But  it  would  not  be  a  good  re-  C.  &  P.  306.  See  17  Ohio  Rep.  456.. 
plication  if  the  plaintiff  showed  fiWe  to,  and.not 
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plaintiff,  and  in  so  doing,  necessarily  and  unavoidably  gave  and  stf  uck  the 
plaintiff  divers  blows  and  strokes,  and  ^id  wound  and'iM-treat  him,  and  knock» 
cast  and  throw  him  down  to  and  upon  the  ground,  and  necessarily  and  una- 
voidably a  little  rend,  tear  and  damage  the  clothes  and  wearing  apparel  of  the 
plaintiff,*]  doing  no  unnecessary  damage  to  the  plaintiff  on  the  occasion  afore- 
said ;  which  are  the  supposed  trespasses"  when^of  the  plaintiff  hath  above 
'H:omplained  against  the  defendant.  And  this  he  is  ready  to  verify,  [&c.,  con- 
elude  as  ante,  j9.  64 1 ,  form  1 . 


11.     Plea  that  a  burglary  had  been  corrnnitted  in  Defendant'' s  hause^  that 
Plaintiff  was  found  'in  a  suspicious  manner  near  the  Jwuse,  where- 
fore Dtfendants,  one  being  a  constable,  took  him  brfore  amagistrate, 
toho  remanded  him,  4^c.^ 

Commencement  as   ante,  page  640,  form  1.] — ^The  defendants  say.  that, 
just  before  the  said  time,  when,  &c.,  in  the  said  declaration  mentioned,  to  - 

(a)  Ol  course  this  must  be  yaried  according  the  party;  wliereas  a  cotula^/e  having  reasona- 
to  the  iaiCtB  and  the  averments  in  the  deelara*  ble  ground  on  a  charge  preferred  bj  another  per- 
tion.  son  to  suspect  that  a  felony  haft  been  committed, 

(b)  In  Hembro  v.  Bailey,  1  C.  &  M.  204 ;  3  is  authorized  to  arrest  the  suspected  part}-  with- 
Tyr.  152,  to  a  count  for- trespass  and  assault,  the  out  warrant  and  take  him  before  a  magistrate 
defendant  pleaded  a  justification  in  defence  of  a  or  ether  proper  authority,  although  no  felony  has 
dwelling-house  "situate  in  the  county  aforesaid,"  been  committed;  Beckwilh  v.  Philby,  6  B.  S( 
with  an  averment  *' which  are  the  same  trespas-  Cres.  637;  9  D.  &  R.  S.  C. ;  Samuel  v.  Payive, 
ses,"  &c.,  and  concluded  with  a  traverse  abtque  Doug.  859;  White  v.  Tayior,  4  CIsp.  Rep.  80; 
Aoc,  **that  h^  was  guilty  elsewhere  than  in  the  Cald.  291 ;  Hobbe  v.  Branscomb,  8  Camp.  420. 
dwelling  house."  it  was  held  that  the  qu^  e*t  If  a  constable  without  charge  and  of  his  own 
eadem  was  sufficient,  and  that  the  traverse  was  accord  takes  a  person  into  custody  on  suiqiicion, 
surplusage,  and  bad  on  special  demurrer.  be  must,    in  general,  like  a  private  individual. 

Bay  ley  B.,  **  Try  it  on  principle:  the  allega-  prove  that  a  crime  was  actually  committed  by 

tion  in  the  declaration  is  transitory  as  to  time  some  one;  IJobbs  v.  Branscomb,  3  Camp.  420; 

and  place,  the  plaintiff  might  give  in  evidence  The  question  what  is  r^asoBable  ground  for  bus- 

of  an  assault  at  any  time  and  place,  then  the  de-  picion,  is  a  mixed  proposition  of  law  and  fact, 

'fendant  Justifies  an  assault  in  a  particular  place.  Whether  the  circumstances  alleged  to  show  it 

and  adds  that  it  is  the  same  assault  complained  reasonable  or  riot,  are  true  and  exi8ted,is  a  mat- 

of  in  the  declaration.     Does  he  not  thereby  vir-  ter  of  fact;  but  whether,  supposing  them  true, 

tualty  exclude  any  otiier  place ;  and  then  is  not  they  amount  to  a  reasonable  ground  for  suspicion, 

the  traverse  superfluous,  and  consequently  bad  is  a  question  of  law }  Davis  v.  Russell,  5  Bing. 

on  special  demurrerl**  354;  2  Moore  and  P,   590,  S.   C,  and  cases, 

(c)  Tliere  is  a  material  distinction  between  there  cited. 

'  arrests  without   warrant  by  private  individuals,  A  plea  of  justification  by  a  private  individual 

and-  arrests  hy  peace  officers,  on  nujncum  of  an  must  state  facts  showing  the  ground  of  suspicion, 

offence.     In  order  to  justify  the  former  in  cans-  (that  the  court' may  judge  of  its  reasonableness.) 

ing  (he  imprisonment  of  a  person  without  a  war-  In  Mure  v.  Kaye,  (4  Taunt.  84.)  the  plea  justi- 

rant,  he  must  not  only  make  out  a  reasonable  fied  an  imprisonment  only  by  stating  that  a  for- 

ground  of  suspicion,  but  must  prove  that  a  felony  gery  had  been  committed,  and  that  afterwards 

has  been  actually  committed  by  some  one;  ex-  the  plaintiff  was  ''suspiciously  possessed*'  of 

oept  in  the  case  of  an  indictment  found  bgainst  the  document,  and  did  "in  a  suspicious  man- 
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wit,  at ,-in  the  county  aforesaid,  certain  persons  to  the  defendants  un- 
known, with  force  and  arms,  &c.,  in  the  night  time,  to  wit,  about  the  hour  of 

one  of  the  clock  in  the  morning  of  the day  of        .  ,  in  the  year  aforesaid, 

burgl^iously  and  feloniously  broke  and  entered  a  certain  dweJJing  house  of  the 
defendant,  W.  D.,  with  intent  the  goods  and  chattels  of  the  said  W.  D.  therein 
being  feloniously  and  burglariously  to  steal,  take,  and  carry  away;  and  that 
the  said  persons,  just  before  the  said  time,  when,  &c.,  having  been  disturbed 
and  interrupted  in  breaking  and  entering  the  same,  attempted  to  escape,  and 
made  their  escape  from  the  said  house ;  whereupon  they,  the  defendants,  did 
then  and  there,  immediately  afler  the  commission  of  the  said  felony,  and  whilst 
the  said  offenders  were  so  attempting  to  escape,  raise  a  hue-and-cry  after,  and 
go  in  quest  of  and  search  for  and  endeavor  to  fiad  and  take  the  said  oflSsnders ; 
and  they,  the  defendants^  in  making  such  search,  did  then  and  there,  and  im- 
mediately after  the  said  ofience  was  committed,  find,  perceive,  and  discover  the. 

ner"  dispose  of  the  same  to  A.  B.,  and  then  arrived,  and  there  were  no  chance  of  ita  renew- 

**  in  a  snspicioos  manner  "  left  Enghnd ;  where-  a1,  and  is  not  justified  in  arresting  in  such  case 

lore  defendant  had  reasonable  cause  to-sdspetit,  even  upon  a  positive  diar||e.    For  it  is  a  ood- 

and  did  awpect  idaiBtiflT,  Ice,  and  this  plea  .was  stable's  duty  to  preserve  or  prevent  a  breach  of 

held  bad  on  (general)  demurrer.  the  peace^  not  toiuinish  it,  and  his  terestfng  al- 

There  is  an  important  distinction  between /e/o-  ter  the  affray  has  ended,  cannot  conduce  to  the 

niea  and  misdemeanan,  in  refere|ice  to  a  consta-  former  object.     In  a  recent  case  it  was  decided 

blu^Bpowtrto/arreti,  Inthecaseofrr«<Monand/rf-  tliat,  if  there  be  an  affi-ay,  a  person  who  wit- 

0»y,  a  constable  may,  by  virtue  of  his  office  &nd  nesses  it  may,  on  the  spot  where  it  was  com- 

withottt  warniBi ,  arrest  a  p«rty  upon  a  reasonable  mitted,  and  while  there  is  danger  that  it  wiU  be 

ckaifior  suspiciob  of  these  offences,  although  in  conUni^Bd  or  renewed,  deliver  the  affrayers  in 

fact  it  eventually  appear  that  none  imu  committed,  charge  to  a  constable  or  police  officer,  and  con- 

and  the  constable  had  no  view  of,  or  did  not  see  sequently  that  the  latter  may,  although  he  did 

any  part  of  the  transaction;  Hale,  P.  C.  687;  1  not  witness  the  original  affray,  legally  arrest  the 

East,  F.  C.  ZOS',  Burn,  J.  tit.  Constable,  Iv.  partj  so- given  in  charge  in  snch  case;  Timothy 

Lewis  V.  Arnokl,  4  C.  &  P.  364.    A  constable  «.  Simpson,  vU  supra.    And  if  an  affiray  has 

■tty  and  is  boond  at  hi^  peril  to  arrest  for  felony  happened,  and  a  woond  has  been  given  which 

opon  a  reasonable  suspicion  arising  from  facts  tliore  is  reasonable  ground  to  suppose  may  end 

within  his  own  knowledge,  or  communicated  to  in  felony,  a  constable  may  take  the  party  wlio 

him  by  others;  and  upon  a  reasonable  charge  has  given  such  wound,  in  custody;  Cowpeyv. 

of  Xelony,  he  is  protected  and  justified  in  arrest-  Henley,  2  Esp.  R.  540. 

ing,  although  before  he  can  take  the  suspected  If  A.,  having  no  riglit  to  apprehend  B.,  ^td 

person  before  a  magistrate,  he  discovers  that  no  a  police  offieer  to  take  B.,  and  he  do  so,  B.  may 

offence  has  been  iu  fact  commit^d,  and  there-  loainCain  trespass ,  but  if  A.  merely  make  a 

fore  discbai^^s  him  without  going  before  a  jus-  statement  to  the  officer,  leaving  it  to  him  to  act 

tioe;  Ledwich  v.  Catchpole,  Cald<291;   White  or  hot,  as  he  thinks  proper,  trespass  does  not 

o.  Taylor,  4  Esp.  80;  Stonehouse  v.  Elliot,  6  lie  against  A.;  Hopkins  v.  Crowe,  7  C.  &  P. 

T.  R.  315;  Rex  v,  Akenhead,  Holt,  N.  P.  R.  378. 

4f3.  It  will  not  justify  searching  a  man's  house. 

Hot  in  the  case  of  €^rays.  Cook  «.  Nether-  that  one  has  been  arrested  there  having  in  hjs 

eute,  6C.  Ii  P.  723;  and  the  authorities  ool-  possession  counterfeit  paper.    But  existence  on 

lected  in  Timothy  v.  Simpson.  1  C.  M.  &  R.  the  premises  of  guilty  implements,  or  evidence 

760;  and  the  breaches  of  the  peace,  &c.,  it  ap-  of  crime,  will  warrant  a  search,  but  if  not  found 

pears  that  a  constable  has  no  powtfr  to  arrest  there,  th^  jtwtification  foils;  13  Ohio  Rap.  506. 

witboot  warrant,  if  the  affray  dkl  not  take  place  Even  in  such  case,  circomstances  of  reasonable 

in  his  presence,  but  were  quite  over  when  he  suspicion  may  be  proved  in  mitigation. 
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piamtifi*,  near  to  the  said  dwelling  house  of  the  said  W.  D.,  and  in  a  certain 
lane,  not  being  the  main  high  road,  dose  to  the  said  house,  the  same-  then 
and  there  being  an  unseasonaUe  hour,  in  that  behalf,  for  perscms  to  be 
abroad,  to  wit,  between  the  hours  of  one  and  two  of  the  clock  in  '^the  morn- 
ing of  the  day  and  year  aforesaid;  and  the  said  lane  being  in  the  direction 
which  it  was  probable  the  said  ofienders  had  taken  in  making  their  said  escape, 
whereupon  the  defendants  then  and  there  interrogated  the  plaintifi^  and  in- 
quired of  him  who  he  was  and  where  he  was  going,  and  required  him  to  ^e 
some  account  of  himself,  and  to  state  what  he  was  about,  and  thereupon  the 
plaintiff  then  and  there  stated  to  the  defendants,  that,  [^c.,3  c^^d  the  plaintiff 
did  net  nor  would,  in  any  other  or  moit  satbfactory  maimer,  give  an  account 
of  himself,  and  oh  being  then  and  there  further  interrogated,  by  the  defend- 
ants, respecting  the  said  matters,  hesitated  and  prevaricated,  and  contradicted 
himself  in  regard  to  the  same,  wherefore  the  defendants  having  good  and  pro- 
bable cause  of  suspicion,  and  vehemently  suspecting,  by  reason  of  the  premises, 
that  the  plaintiff  was  guilty  of  or  concerned  in  the  said  burglary  and  felony ; 
and  the  defendant,  W.  P.,  then  and  there  heing  a  constable  of  the  township  of 

aforesaid,  they,  the  defendants,  did  then,  to  wit,  at  the  said  time,  when, 

&c.,  gentty  lay  their  hands  upon  the  plaintiff  for  the  cause  jtforesaid,  and  did 
then  and  there  take  the  plaintiff  into  their  custody,  in  order  to  canfy  and  convey 
him  before  a  justice  or  justices  of  the  peace,  of  and  for  the  said  county,  to  an- 
swer the  premises,  and  to  be  there  dealt  with  according  to  law ;  [and  because 
it  was  dark,  and  the  said  offenders,  so  unknown  to  the  defendants,  were  not  far 
distant,  and  the  plaintiff  expressed  his  unwillingness  to  accompany  the  defend- 
ants, and  there  was  reason  to  suppose,'  and  the  defendants  then  supposed,  that 
the  plaintiff  might  and  would  attempt  to  escape  from  their  custody,  or  that  the 
said  offenders,  so  unknown  to  the  defepdants,  would  attempt  to  rescue  the  plain- 
tiff fixtm  such  custody  of  the  defendants,  they,  the  defendants,  then  and  there, 
in  order  to  prevent  such  escape  and  rescue,  and  as  was  reasonable  and  neces* 
sary  for  that  purpose,  put  and  affixed  the  said  handcuffs,*'  or  manacles,  upon 
the  wrists  of  the  plaintiff  and  kept  the  same  upon  his  wrists  until  the  plaintiff 
was  taken  to  the  said  cage  or  prison, as  in  the  said  declaration  first  mentioned;]] 
and  because  it  was  then  very  early  in  the  morning,  and  an  unseasonable  time 
for  the  defendants  to  ear^y  the  plaintiff  before  such  justice  as  aforesaid,  they, 
the  defendants,  for  that  reason  and  ibr  the  cause  aforesaid,  necessarily  and  una- 
voidably conveyed  the  plaintiff  to,  and  imprisoned  the  plaintiff^  and  kept  and 
detained  him  in  the  said  prison,  there  called  the  cage»  in  the  said  declaration 
first  mentioned,  until  a  convenient  and  fit  time  of  the. day  of  the  said  ■  day 
of  ,  in  the  year  aforesaid ;  and  the  defendants  further  say,  that  as  soon  as 
conveniently  could  be  on  the  day  and  year  last  aforesaid,  the  said  W<  P.,  as 
and  so  being  such  constable  as  aforesaid,  did,  at  the  instance  of  the  said  W.  D., 
carry  and  convey  the  plaintiff  in  his  custody  to  the  said  policy  office,  in  the  said 
declaration  mentioned,  before  a  certain  person,  to  wit,  M,  W.,  Esq.,  then  and 

(a)  See  Wright  v.  Court,  4  B.  &  C.  596. 
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I  there  being  one  of  the  justices  assigned  to  keep  the  peace  of  and  for  the  county 

aforesaid,  and  also  to  hear  and  determine  divers  felonies  and  misdemeanors  there- 
in committed,  to  answer  the  premises  and  to  be  there  dealt  with  according  to 
law  ;  and  the  defendants  further  say,  that  the  said  justice  did,  thereupon,  order 
the  plaintiff  to  be  remanded  until  the  then  next  following  day,  for  examination, 
and  that  the  said  W.  P.  should  then  bring  up  the  plaintiff  for  examination 
tottching  the  premiseS^;  whereupon  the  said  W.  P.,  as  and  so  being  such  con- 
stable aforesaid,  at  the  instance  of  the  said  other  defendants,  did  thereupon  ne- 
cessarily and  unavoidably  again  imprison  the  plaintiff,  and  keep  and  detain 

him  in  prison  until  the  then  following  day^  to  wit,  the    ■        day  of ,  in  the 

year  aforesaid,  when  the  plaintiff  was  again  carried  and  conveyed  by  the  de- 
fendant, W,  P.,  a4  and  so  being  such  constable,  and  by  the  said  other  defendant 
in  his  aid  and, assistance,  and  at  his  instance,  before  the  said  justice  for  further 
examination,  according  to  the  said  order  of  him,  the  said  justice,  and  again  ex- 
amined by  the  said  justice  touching  and  cooceming  the  said  premises ;  and 
thereupon  the  said  justice  then  and  there  made  his  certain  warrant,  in  writing, 
under  bis  hand  and  seal,  directed  to  the  keeper  of  the  jail  of  said  county,  and 
thereby  required  such  keeper  to  receive  into  his  custody  the  body  of  the  plain- 
tifftherewith  sent  him,  brought  before  the  said  justice,  and  charged  before  him, 
upcm  the  oath  of  the  said  W.  D.,  on  suspicion,  of  having  been  concerned,  with 
others^  in  burglaiioualy  breaking  the  dwelling-house  of  the  said  W.  D.,  against 
the  p^ace,  &c. ;  and  by  the  said  warrant  the  said  justice  then  conmianded  the 
said  keeper,  safely  to  keep  the  plaintiff  in  his  said -custody,  for  re-examination 
on  Monday  then  next,  which  said  warrant  the  said  justice  then  and  there  de- 
livered to  the  said  W.  P^  as  and  so  being  such  constable ;  whereupon  the 
plaintiff  wai^  then,  under  and  by  virtue  of  the. said  warrant,  at  the  instance  of 
the  defendant,  W.  P* ;  and  he,  the  said  W.  P.,  then  and  there  being  and  act- 
ixkg  as  such  constable  as  aforesaid,  carried  and  conveyed,  as  in  the  said  decla- 
ration mentioned,  te  the  said  jail,  and  there  necessarily  and*unavoidably  impris- 
oned and  kept  and  detained  in  prison,  according  to  the  said  warrant,  until  the 

Monday  then  next,  to  wit,  the day  of  ,  in  the  year  aforesaid,  when 

be,  the  plaintiflT,  was,  by  the  said  W.  P.,  as  and  so  being  such  constable  as 
aforesaid,  and  at  the  instance  of  the  said  other  defendant,  carried  and  conveyed 
before  the  said  justice  for  re-examination,  according  to  the  said  warrant ;  and 
the  plaintiff  was  then  again  examined  by  and  before  the  said  justice  touching. 
and  concerning  the  said  premises,  and  the  plaintifi'  was  then,  afler  a  further 
investigation  of  the  said  matters,  discharged  out  of  custody  by  the  said  justice ; 
and  by  means  of  the  several  premises,  the  plaintiff  was  imprisoned,  and  kept 
and  detained  in  prison,  for  the  said  several  spaces  of  time,  and  in  the  said  man- 
ner in  the  said  declaration  mentioned,  the  same  being  just,  reasonable  and 
proper  for  that  purpose,  and  lawful  for  the  cause  aforesaid,  which  are  the  said 
several  supposed  trespasses,  whereof  the  plaintiff  hath  above  thereof  complain- 
ed ;  and  this  the  defendants  are  ready  to  verify.    Wherefore,  [&c.,  concluding 
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Pled  justifying  Imprisonment  and  taking  Goods,  tliat  some  Indigo,  had 
been  stolen  from  the  Defendant,  that  oft  searching  Plaintiff'  some  In- 
digo was  found  on  him,  wherefore  Defendant  had  Plaintiff  taken 
before  a  Magistrate,  4*c- 

Commencement  as  ante  p,  640, /orm  1.]  The  defendant  saith,  that  before 
the  said  time  when,  &c.,  to  wit,  on,  [&c.,]  vn  the  county  aforesaid,  a  laige 
quantity,  to  wit,  eleven  ounces  of  indigo,  the  property  of  the  defendant,  was 
feloniously  slolen,  taken  and  carried  away  from  the  defendant  by  a  person  then 
unknown  to  the  defendant,  and  that  shortly  afterwards,  and  before  the  said  time 
when,  &c.,  to  wit,  on,  [&c„]  at,  [&c.*,]  defendant  had  reasonable  and  probable 
cause  to  suspect  and  did  suspect  that  the  plaintiff  did  feloniously  steal  the  said 
indigo,  in  this,  to  wit,  that  the  plaintiff  was  then  and  there  found  lurking 
about  in  a  suspicious  manner  near  the  house  from  which  the  said  indigo  \^as 
so  stolen  shortly  after  it  was  stolen,  and  also  in  this,  to  wit,  that  upon  the  plain- 
tiff being  then  and  there  searched,  a  quantity,  to  wit,  eleven  ounces  of  indigo, 
resembling  the  defendant's  said  indigo,  was  then  and  there  found  upon  and  in  the 
possession  of  plaintiff,  which  said  last  mentioned  indigo  defendant  had  then 
and  there  reasonable  and  probable  cause  to  suspect  and  believe,  and  did  then 
and  there  suspect  and  believe,  to  be' the  indigo  of  defendant,  qnd  which  was 
stolen  from  him  as  aforesaid  ;  whereupon  for  that  cause  after wanls,  to  wit,  on, 
r&c.,3  at,  [&c.,]  E.  B.,  being  then  and  there  one  of  the  constables  of  the  town- 
ship of  G -,  in  said  county  in  which  the  said  felony  was  committed,  at  the 

request  of  the  defendant,  gently  laid  his  hands  on  the  plaintiff  and  took  and 
arrested  him  on  suspicion  that  he  did  feloniously  steal  the  said  indigo,  the  pro- 
perty of  the  defendant,  and  in  order  to  carry  him  before  a  magistrate  to  answer 
that  matter,  and  to  be  examined  touching  the  same,  and  the  defendant  did  then 
and  there  take  into  his  hands  and  possession  the  said  indigo  so  found  upon  and 
in  the  possession  of  the  plaintiff  as  aforesaid,  in  order  and  with  intent  to  pro- 
duce and  show  the  same  to  and  before  such  magistrate  upon  the  hearing  of  the 
said  charge ;  and  the  said  E.  B,  did  then  and.there  accordingly,  at  the  request 
of  the  defendant,  carry  and  convey  the  plaintiff  to  and  before  the  said  A.  B. 
Esq.  at— ^ — aforesaid,  he,  the  said  A.  B.,  being  then  and  there  one  of  the  justices 
of  the  peace  of  said  county,  duly  commissioned  and  qualified,  and  assigned  to 
keep  the  peace  in  and  for  the  county  aforesaid,  and  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdemeanors  committed  in  the  same,  and 
the  defendant  did  then  and  there  produce  and  show  the  said  last  mentioned 
indigo  before  the  said  E.  B.,  and  delivered  the  same  to  him,  and  the  said  £.  B. 
then  and  there  took  the  same  into  his  possession  and  custody  for  the  purpose 
of  the  examination  of  the  plaintiff  touching  the  matters  aforesaid,  and  the 
plaintiff  was  thereupon  then  and  th^re,  to  wit,  on,  [&c.,]  examfned  by  and 
before. the  said  A.  B.,  touching  and  concerning  th6  said  felony,  and  the  said 
last  mentioned  indigo  was  at  the  same  time  and  place  produced  and  shown  to 
the  plaintiff  and  also  to  the  defendant ;  and  the  defendant  then  and  there 
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before  the  said  A.  B.,  charged  the  plaintiff  with  being  suspeoted  to  be  gailty 
of  the  said  felony,  and  was  then  and  there  examined  by  the  said  A.  B.  touch- 
ing the  same  and  his  reason  for  snspecting  the  plaintiff,  and  upon  snch  exam- 
ination so  had  and  made,  the  said  A.  B.  thereapon,  to  wit,  on,  [&€.,]  at,  [&c.,] 
dismissed  the  plaintiff  out  of  custody  upon  the  said  charge  ;  and  the  said 
iddigo  being  the  said  goods  and  chattels  in  the  said  declaration  mentioned,  &o 
taken  and  detained  as  aforesaid,  was  by  order  of  the  said  A.  B.  then  and  there 
delivered  and  returned  to  the  plaintiff,  which  are  the  supposed  trespasses  in  the 
said  declaration  mentioned ;  and  this  the  defendant  is  ready  to  verify,  [<&c,,  -con- 
cluding as  antep,  Ml,  form  1.  - 


12.  To  a  declaration  for  an  dssauU,  fyc.r-^taking  Plaintiff  to  a  Police  Sta- 
tion and  before  c^  Magistrate ;  —  Plea  under  the  City  Charter  that 
Plaintiff  was  fourkd  in  D^endanVa  House  under  suspicious  circum- 

stances* 

*••  ■  .  "^  - 

Cammeneemeni  as  ante  p,  Q40i  form  1.]  The  defendant  says,  that  before 
and  at  the  same  time  when,  &c.  he  was  lawfiiUy  possessed  of  the  said  dwelt 
ing-hoiise  in  the  said  declaratiT>n  mentioned,  the  same  being  situate  within  the 

limits  of  the  city  of ,  in  said  county  of ,  and  the  defendant  being  «o 

possessed  thereof,  he,  the  defendant,  was  ahotit  at  a  late  hour  of  the  night  of 
the  day  in  the  said  declaration  mentioned,  and  just  before  the  said  time  when,  &c. 
to  lock  up  and  secure  the  outer  door  of  his  said  dwelliug-house  for  the  night,  but 
the  key  of  such  door  could  not  upon  or  after  due  and  dilligent  search  and 
inquiry  be  found,  and  there  was  reason  lo  suppose  that  the  said  key  had  been 
improperly  taken  by  some  person  or  persons  from  the  said  outer  door  for  some 
improper  purpose,  and  in  order  to  open  the  said  door  in  the  prosecution  of  a 
felonious  or  improper  design  or  object,  and,  there  was  reason  to  suspect,  and 
the  defendant  just  before  and  at  the  said  time  when,  &c.  did  thereupon  rea- 
sonably suspect  that  some  person  or  persons  had- improperly  and  with  feloni- 
ous or  evil  design  obtained  admittance  to,  and  then  was  concealed  in  the  said 
house,  whereupon  the  defendant  then  and  just  before  the  said  time  when,  .&c., 
sent  for  the  said  policeman  or  ofBcer  in  the  said  declaration  mentioned,  and 
who  belonged  to  the  police  force  established  under  the  said  charter  of  said 
city,  and  was  a  policeman  for  the  district  wherein  the  said  house  was  situate, 

and  who  was  then  and  there  on  duty,  [to  wit,  one 3  ^^^  stated  to  him  the 

circumstances  and  requested  him  to  search,  and  the  said  policeman  then  thought 
it  was  necessary  and  proper  to  search  the  said  dwelling-house  for  the  purpose 
aforesaid,. and  thereupon  the  said  policeman,  having  just  cause  to  suspect,  and 

(a)  This  plea  is  founded  on  a  charter  which  any  evil  design,  and  all  persons  whom  tliey  shall 

proTided  that  policemen  on  duty  might  appre-  find  between  sunset  and  the  hour  of  eight  in  the 

1ien4  "aU  foose,  idle  and  disorderly  persons  forenoon  lying  Jn  any  highway^  yard  or  other 

whom  they  shall  find  dlstarbing  the  peace,  or  place,  or  loiterio^  therein  and  not  giving  a  sat- 

wbofm  tliey  shall  have  jost  cause  to  saspect  of  isfiictory  Account  of  themselves^**  Ice. 
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then  and  there  suspecting  that  some'  person  was  in  the  said  house  improperly 
and  with  such  evil  design,  then  entered  and  searched  and  examined  the  whole 
of  the  said  dwelling-house,  and  upon  such  search  and.  inquiry,  the  plainlifT  was 
found  in  a  private  part  of  the  said  house,  he  not  having  any  lawful  or  just  or 
reasonable  groun^,  excuse  or  cause  for  being  in  the  said  house,  and  it  theii 
heing  a  late  hour  of  the  night  and  an  unreasonable  hour  for  his' being  in  the 
said  house,  whereupon  the  defendant  and  the  said  police-officer  requested  the 
plaintiff  to  give  a:  satisfactory  account  of  himself,  but  lie  neglected  and  refused 
so  to  do, -and  by  reason  of  the  premises  the  defendant  and  the  said  police-officer 
had  cause  and  reason  to  suspect,  and  did,  before  and  at  the  same  time  when, 
&c.,  suspect  that  the  plaintiff  had -improperly  taken  the  said  key  and  had 
unkwfuUy  entered,  and-  was  in  the  said  house,  with  an  evil  design  ;  where- 
upon the  said  police-officer,  and  the  defendant  in  the  aid  and  assistance  of  the 
said  police-officer,  then  and  there  gently  laid  their  hands  upon  the  plaintifTin 
order  to  take,  and  *did  then  and  there  take  him  into  the  custody  of  the  said 
police-officer,  and  did  take  and  deliver  him  into  the  custody  of  a  certain  con- 
stable appointed  under  the  said  charter,  who  was  in  attendance  at  the  nearest 
station-house,  being  the  said  police  station-house  in  the  said  declaration  men- 
tioned, and  the  plaintiflT  ^as  there  kept  and  detained  in  Custody  for  the  cause 
aforesaid,  until  he  afterwards  and  as  soon  as  convienently  could  be,  was  carried 
before  the  said  justice  of  the  peace  in  the  said  declaration  mentioned,  to  wit, 
— = —  Esq.,  being  the  mayor  of  said  city,  acting  and  having  authority  under  the 
said  charter,  for  examination  concerning  the  premises,  and  to  be  dealt  wfth 
according  to  law,  and  on  that  occasion  the  said  acts  in  the  said  declaration 
mentioned,  and  therein  supposed  to  be  trespasses,  were  necessarily  and  law- 
fully committed  by  the  defendant,  and  the  plaintiif  was  necessarily  and  una- ' 
voidably  imprisoned  and  kept  and  detained  in  prison  for  the  said  space  of  time 
in  the  said  declaration  mentioned,  which  are  the  same  supposed  trespasses 
whereof  the  plaintiff  hath  above  thereof  complained  against  the  defendant ; 
and  this  he  is  ready  to  verify;  wherefore,  [&c.,  <ronc/u«ton  af^antep.Ml, 
form  1. 


1^.  Flea  that  Plaintiff  carat  to  the  Defendant's  Iiouae  inthe  night  and  re- 
fused to  leave,  wherefore  Defendant  attempted  to  turn  him  out^  and 
on  hi8  resistance,  ^c,  caused  him  to  be  taken  to  a  Police  Station^  and 
the  next  morning  before  a  Magistrate, 

Commencement  as  ante,  640,  form  1.] — The  defendants  say  that  be- 
fore and  at  the  said  time  when,  &c.,  in  the  said  declaration  mentioned,  the  de- 
fendant, H.  T.,  was  lawfully  posi^essed  of  a  cei:|ain  dwelling  house  and  print- 
ing office  situate  in  the  town  of in  the  county  aforesaid,  and  wherein  ha 

then  and  there  carried  6n  the  business  and  employment  of  printing,  publishing 
and  selling  a  certain  newspaper  called  the ,  and  the  said  H.  T.  being  so 
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possessed  thereof,  the  plaintiflT,  together  with  a  certain  other  person,  to  wit,  one 
J.  W.  P.,  just  before  the  said  time,  when,  &c.,  to  wit,  on  the  day  and  year 
aforesaid,  without  leave  or  license  of  the  said  H.  T.,  and  at  an  unseasonable 
hour,  to  wit,  at  twelve  o'clock  at  night,  entered  and  came  into  the  said  dwel- 
ling house,  and  then  and  there  with  force  and  arms  made  a  great  noise  and 
disturbance  therein,  and  then  and  there  insulted,  abused  and  ill-treated  the 
said  H.  T.  and  his  servants  and  workmen  in  his  said  dwelling-house,  and  great- 
1y  disturbed  and  disquieted  them  in  the  quiet  possession  of  the  said  dwelling 
house  and  in  and  about  the  carrying  on  therein  the  said  business  and  employ- 
ment, in  breach  of  the  Peace  of  the  State  of  Ohio ;  whereupon  the  said  H. 
T.  then  and  there  requested  the  plaintiff  and  the  said  J.  W.  P.  to  cease  their 
said  noise  and  disturbance  and  to  depart  from  and  out  of  the  said  dwelling 
house,  which  they  the  plaintiff  and  the  said  J.  W.  P.  then  and  there  wholly 
refused  to  do,  and  they  then  and  there  continued  in  the  said  dwelling  house 
making  the  said  noise  and  disturbance  therein,  and  then  threatened  the  said  H. 
T.  that  they  would  continue  making  the  said  noise  and  disturbance  in  the  said 
dwelling  house,  whereupon  the  said  H.  T.  in  his  own  right,  and  the  said  A. 
C.  L.  as  the  servant  of  the  said  H.  T.  and  by  his  command,  in  order  to  pre- 
serve good  order  and  tranquility  in  the  said  house  at  the  said  time  when,  &c., 
gently  laid  their  hands  on  the  plaintiff  and  on  the  said  J.  W.  P.  in  the  said 
dwelling  house  for  the  purpose  of  removing  them  therefrom,  and  did  then  and 
there  force  and  compel  the  plaintiff  to  go  down  the  said  stairs,  and  drag  him 
through  and  along  the  said  passages  into  the  said  public  street,  and  thereupon 
the  plaintiff  and  the  said  J.  W.  P.  at  the  said  time  when,  &c.,  there  violently 
and  with  a  strong  hand  resisted  the  said  endeavors  of  the  defendants  to  turn 
them  out  of  the  said  house,  and  still  continued  to  make  such  noise,  disturbance 
and  affray  in  the  said  house,  and  threatened  and  forcibly  and  with  a  strong 
hand  endeavored  to  remain  therein  making  such  noise  and  disturbance,  and  then 
and  there  unlawfully  assaulted*  the  defendants,  and  beat  and  ill-treated  them ; 
whereupon  the  defendants  did  then  and  there  defend  themselves  against  the 
plaintiff  and  the  said  J.  W.  P.,  and  in  so  doing  did  pull  and  drag  about  the 
plaintiff,  and  give  and  strike  him  the  said  blows  and  strokes,  and  cast,  push 
and  throw  the  plaintiff  down  the  said  stairs,  and  tread,  trample  and  jump  upon 
him,  and  rend,  tear,  damage  and  destroy  the  said  clothes  and  wearing  apparel 
of  the  plaintiff ;  and  thereupon  the  plaintiff  and  the  said  J.  W.  P.  at  and  near 
the  outer  door  of  the  said  dwelling  house,  continued  making  their  said  noise, 
disturbance  and  breach  of  the  peace,  and  then  and  there  threatened  the  defend- 
ants that  they  would  continue  making  their  said  noise  and  disturbance ;  where- 
upon the  said  H.  T.  in  his  own  right  and  the  said  other  defendant  as  his  servant 

(a)  As  to  the  proof  of  this,  tee  Timothy  v,    tiff  caaMd  a  rioij  Ingle  v.  Bell,  n^pra;  Cohen  r. 
Simpson,  1  C.  M.  &  R.  757;  6  Tyr.  244,  S.C.    Huskisson,  supra,    Efiect  of  inability  to  prore 
mtUt  174,  note  a;  see  farther  Howell  v.  Jack-    the  riotj  id, 
■oa,  6  C.lfc  P.  738.    Fonns  sliowiof  tliat  plais* 
S8 
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and  by  his  command,  in  order  tc^  preserve  the  peace  and  restore  good  order 
and  tranquility  in  and  about  the  said  house,  and  prevent  the  continuance  and 
renewal  of  the  said  breach  of  the  peace,  then  and  there  gave  charge  of  the 
plaintiff  to  A.  D.  then  and  there  being  a  police  constable  and  peace  officer  of 
and  for  the  district  and  place  in  which  the  said  house  was  and  is  situate,  and 
who  then  and  there  saw,  and  had  view"  of  the  said  breach  of  the  peace  so  com- 
mitted by  the  plaintiff  as  aforesaid,  and  then  and  there  requested  the  said  A. 
D.  to  take  the  plaintiff  into  his  custody,  and  carry  him  before  some  justice  or 
justices  of  $aid  county,  assigned  to  keep  the  peace  in  and  for  the  said  county 

of ,  to  answer  the  premises  and  to  be  dealt  with  according  to  law ;  and  the 

said  A.  D.  so  being  such  constable  as  aforesaid,  at  such  request  ci  the  defend- 
ants, then  and  there  gently  laid  their  hands  on  the  plaintiff,  and  did  then  and 
there  take  the  plaintiff  into  his  said  custody  in  order  to  carry  and  convey  him 
before  such  justice  as  aforesaid,  to  be  dealt  with  according  to  law  f(»r  bis  said 
c^ence  and  breach  of  the  peace ;  and  because  it  was  then  late  at  night  and  an 
unseasonable  time  for  the  plaintiff  to  be  carried  before  such  justice  or  justices 
of  the  peace  for  the  purpose  aforesaid,  the  said  A.  D.,  so  being  such  police 
constable  and  peace  officer  as  aforesaid,  for  that  reason  and  for  the  cause  afore- 
said, necessarily  forced  and  coQipelled  the  plaintiff  to  go  in  and  along  the  said 
public  streets  and  places  in  the  declaration  mentioned  to  the  said  police  station, 
and  then  and  there  imprisoned  the  plaintiff,  and  kept  and  detained  him  in  pri- 
son there  until  the  next  morning  and  for  the  said  space  of  time  in  the  said  de- 
claration mentioned ;  and  the  defendants  further  say,  that  on  the  next  morning, 
as  soon  as  conveniently  could  be,  the  defendants  forced  and  compelled  the 
plaintiff  to  go  in  the  custody  of  the  said  police  constable  and  peace  officer  be- 
fore T.  H.,  Esq.,  one  of  the  justices  assigned  to  keep  the  peace  in  and  for  the 

said  county  of ,  at  the  said  police  office,  for  examination  concerning  the 

premises,  and  to  be  dealt  with  according  to  law,  and  on  that  occasion  the  plain- 
tiff was  necessarily  and  unavoidably  again  imprisoned,  and  kept  and  detained 
in  prison  for  the  said  space  of  time  in  the  said  declaration  mentioned,  doing 
as  little  injury  and  damage  on  the  occasion  aforesaid  to  the  plaintiff,  and  his 
clothes  and  wearing  apparel,  as  the  defendants  possibly  could,  which  are  the 
supposed  trespasses  in  the  said  declaration  mentioned,  and  whereof  the  plain- 
tiff hath  above  complained  against  the  defendants ;  and  this  they  are  ready  to 
verify.  Wherefore  he  prays  judgment,  if  the  said  plaintiff  ought  to  maintain 
his  aforesaid  action  thereof  against  him,  dbc. 


Other  Forms  of  Jiisti/ication  of  Assault,  ^c,  to  preserve  the  Peace. 
In  defence  of  third  person  ;  id,  s  Bone  v.  Daw,  90  Eng.  C«  L,  Rep    190. 

(a)  Dt  in^wia  doea  oot  traverto  the  iMtiM;  -      (b)  When  thii  allagBtion  isnotneceeearj,M 
Oakaa  v.  Wood,  2  M.  It  W.  791 ;  tee  mUt^  729,    Timothy  «.  Simpgon,  iM  npra. 
■ote. 
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The  like  because  phiatiff  attempted  forcibly  to  enter,  and  caused  a  riot  near 
pJaintiff's  bouse ;  Ingle  v.  Bell,  1  M«  &  W.  616 ;  Cohen  t;.  Huskisson,  2  M. 
&  W.  477.] 


14.  Plea  (in  Trespoia/or  Imprisonment,  fyc.  against  a  Sheriff)  justifying 
under  a  torit  of  capias  against  a  third  Person  whom  Plaintiff  fraud- 
ulently  personated* 

Commencement  as  ante  p.  MO^form  1.]  The  defendant  says  that  before 

either  of  the  said  times  when,  dbc.,  to  wit,  on  the day  of a.  d. 

a  certain  writ  of  the  State  of  Ohio,  called  a  writ  of  capias,  was  issued  out  of 

the  Court  of  Common  Pleas  of  said  county  of ,  directed  to  the  sheriff  of 

,  by  which  said  writ  the  State  of  Ohio  commanded  the  said  sheriff  that, 

[Ac.,  set  out  the  writ  and  the  indorsement  for  bail  and  the  delivery  of  torit 
to  the  sheriffs  before  the  said  times  when,  &c.,  or  either  of  them,]  and  there- 
upon the  said  defendant  H.  C,  then  and  there  sheriff  <^  said  county,  received 
said  writ,  and  afterwards  and  before  the  return  of  the  said  writ,  and  before 
either  the  said  times  when,  &c.,  in  the  said  first  count  mentioned,  to  wit,  on  the 

day  and  year  last  aforesaid,  in  the  county  of aforesaid,  was  in  search  of 

the  said  T.  C,  in  order  to  arrest,  and  was  endeavoring  to  take  and  arrest,  and 
was  about  to  arrest  her  upon  and  by  virtue  of  the  said  writ,  but  the  peraon  of 
the  said  T.  C.  was  unknown  to  him,  the  said,  [dbc]  all  which  premises  the 
plaintiff  then  and  there  well  knew,  and  that  before  and  at  the  said  time 
when,  &c.  the  plaintiff,  for  the  purpose  of  preventing  the  said,  [Ac,"]  from 
arresting  the  said  T.  C.  upon  and  by  virtue  of  the  said  writ,  and  (^  defeating 
the  execution  therec^,  then  and  there,  to  wit,  before  and  at  the  said  times  when, 
Ac.,  in  the  said  county  of  ^— ,  wrongfully,  wilfully,  knowingly,  falsely,  fraud- 
ulently, and  deceitfully  did  personate  the  said'T.  C.  to  the  said  H.  C,  and 
assume  to  him  the  usual  appearance  and  description  of  the  said  T.  C.  as  the 
same  had  been  represented  to  the  said  H.  C,  for  the  purpose  of  executing  the 
said  writ,  as  the  plaintiff  well  knew,  and  then  and  there  wrongfully,  wilfully, 
knowingly,  falsely,  fraudulently  and  deceitfully,  and  for  the  purpose  aforesaid, 
caused  and  induced  and  procured  the  said  H.  C.  to  believe  and  suppose,  and 
he  accordingly  by  such  procurement  did  Chen  and  there  believe  and  suppose 
that  the  plaintiff  really  was  the  said  person  T.  C,  mentioned  in  the  said  writ, 
and  against  whom  the  same  was  issued,  and  under  such  supposition  and 
belief,  and  by  reason  of  the  said  fraud  and  deceit  of  the  plaintiff,  did  then  and 
there  as  such  sheriff,  holding  the  said  writ,  and  at  the  said  time  when,  &c«,  take 
and  arrest  the  plaintiff  by  her  body,  and  take  her  to  a  proper  place  of  confine- 
ment in  the  said  county  of  ,  and  detain  her  in  his  custody  under  sock 
supposition  and  belief  and  under  color  of  the  said  writ,  until  the  plaintilT 
discovered  and  decbured  to  the  said  H.  C.  that  she  was  not  the  said  T.  C, 
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whereupon  the  said  H.  C.  immediately  discharged  the  plaiatifif  out  of  his  cus- 
tody, and  suffered  and  permitted  her  to  go  at  large,  and  the  said  several 
supposed  trespasses  in  the  declaration  mentioned  were  necessarily  committed 
on  that  occasion,  and  not  otherwise  ;  and  the  plaintiff  well  knowing  that  the 
said  B.  C.  acted  under  the  said  supposition  and  belief,  did  not  at  any  time 
during  the  said  several  times  in  the  said  declaration  mentioned,  in  any  manner 
disclose  to  the  defendant  that  she  was  not  the  said  T.  C. ;  and  this  the  defend- 
ant is  ready  to  verify,  £&c.*3 


Other  FoTfM  justifying  under  Civil  ProcesM*. 

Justification  under  a  capias  against  the  plaintiff;  3  Chit.  PL  5th  ed.  1083, 
1087,  6th  ed.  991,  994 ;  Reddell  v.  Pakeman,  3  Dowl.  714 ;  1  Gale,  104 ;  2 
C.  M.  &  R.  30,  S.  C. 

A  sheriff  (or  his  officer)  justifying  under  fTi^^ne  (not  final)  process  against 
plaintiff  roust  show  its  return :  Com.  Dig.  Pleader,  3  M.  24 ;  Cheasley  t^. 
Barnes  and  others,  10  East,  82 ;  Shortland  v.  Govett,  6  B.  &  C.  488 ;  Tidd, 
Oth  ed.  1033,  note  a. 

Form  of  plea  justifying  under  writ  of  detainer  ;  and  replication,  no  affidavit 
of  debt  and  other  pleadings,  Sec;  Young  v.  Beck,  1  C.  M.  &  R.  448;  3 
Dowl.  P.  C.  280. 

Plea  molliler  manus  imposttit,  to  serve  plaintiff  with  a  writ ;  replication, 
&c, ;  Harrison  v-  Hodgson,  21  Eng.  C.  Lu  Rep.  109. 

Form  of  plea  of  justification  under  a  ca>  sa.  against  plaintiff;  3  Chit.  PL 
5th  ed.  10^,  1089,  6th  ed.  997,  998. 

The  like  and  replication  de  injuria  to  the  residue,  &c. ;  Kerby  v»  Den  by,  1 
M.  &  W.  336  ;  Whalley  v.  Williamson,  7 ;  32  Eng.  G.  L.  Rep.  512.  tn/ra. 
Form  15. 

Justification  under  ca.  sa.  out  of  the  Palace  Court ;  3  Chit.  PL  1091,  1000. 

By  an  attorney ;  Oakley  v,  Davis,  16  East,  82. 

Justification  under  an  attachment  out  of  CI.  B. ;  Phillips  t;.  Howgate,  5  B. 
&  Al.  Al.  220. 


15.    Replication  de  injuria,  fyc.  to  Plea  of  Justification  under  Process. 

Commencement  as  ante,  p.  672,  form  8 .]  That  though  true  it  is  that  the 
the  said  writ  was  issued  and  delivered  to  the  said  sheriff  [and  that  the  said 
warrant  was  granted  and  delivered  to  the  said  — ]  as  in  the  said  [second] 

(a)  The  plaintiff  admitting  the  writ  and  war-  3  Camp.  108 ;  Morgan  «•  Bridges,  1  B.  &  Aid. 

rant,  replied  lU  injuria  aa  to  the  residue.    The  647.    There  waa  also  a  plea  of  Uoeoae  in  the 

deleodanu  obtained  a  verdict.    See  Selw.  N.  above  caae. 
P»  tit.  **  InpriioiiiDeiit  *'  I. ;  Prioe  «.  Harwood* 
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plea  alleged,  yet  for  replication  to  that  plea  the  plaintiff  saith,  that  the  defend- 
ant at  the  said  time  when,  &c.  of  his  own  wrong  and  without  the  residue  of 
the  cause  in  the  said  ■  plea  alleged,  committed  the  said  trespasses  in  the  dec- 
laration  mentioned  as  the  plaintiff  hath  above  complained  against  him ;  and 
this  the  plaintiflT  prays  may  be  inquired  of  by  the  country,  dbc. 


16.     Plea  of  Justification  under  a  Warrant  of  a  Magistrate  for  an  ^ssmdt^ 

First  plea^  general  issue,  as  ante,  p.  707;  second,  after  enumerating  the 
trespass  intended  to  be  justified,  if  necessary  so  to  do,  actio  non,  as  ante,  773] 
Because  he  says,  that  just  before  the  said  times  when,  &c.  in  the  said  declara- 
tion mentioned,  to  wit^  on  the  said,  [&c.,]  at,  [&c.,  venue^  the  said  plaintiff, 
with  force  and  arms,  [&c.,  here  state  the  cause  for  which  the  warrant  was 
taken  out,  which,  in  the  case  in  question^  was  as  follows ;]  made  an  assault 
upon  the  said  defendant,  and  then  and  there  beat  and  ill-treated  the  said  de- 
fendant, in  breach  and  violation  of  the  peace  of  the  State  of  Ohio,  whereupon 
the  said  defendant  afterwards,  to  wit,  on,  (]&c.,]  at,  (]&c.,]  duly  applied  to  C. 
Esq.,  he  then  and  there  being  one  of  the  justices  of  the  said  county  assigned  to 
keep  the  peace  in  and  for  said  county  of  M.,  and  then  and  there  duly  made 
oath,  in  writing,  of  the  said  last  mentioned  trespasses  committed  by  the  said 
plaintiflTon  the  said  defendantas  last  aforesaid ;  and  thereupon  the  said  C,  so  be- 
ing such  justice,  as  aforesaid,  afterwards,  to  wit,  on  the  day'  and  year  last 
aforesaid,  at,  r&c.,]  duly  made  and  issued  a  certain  warrant,  under  his  hand 
and  seal,  bearing  date,  to  wit,  the  day  and  year  last  aforesaid,  directed  to  any 
constable,  and  thereby  commanded  them,  in  the  name  of  the  State  of  Ohio,  to 
take  and  bring  before  him,  the  said  justice,  or  some  other  justice  of  the  peace 
for  the  said  county,  the  body  of  the  said  plaintiff,  [&c.,  setting  foth  the  war- 
rant^  which  said  warrant,  afterwards,  and  before  the  said  time  wi.en,  &c.  in 
the  said  declaration  mentioned,  to  wit,  on,  [^.]  the  said  justice  duly  caused  to 

be  delivered  to  one who  then  and  from  thence,  and  until  the  said  time 

when,  &c.  was  a  constable  of  the  said  township  of ,  and  peace-officer  in 

and  for  the  said  county  of  M.,  in  due  form  of  law  to  be  executed ,  by  virtue  of 

which  said  warrant,  he,  the  said so  being  such  constable  and  peace-officer 

as  aforesaid,  and  the  said  defendant,  in  his  aid  and  assistance,  and  by  his  com- 
mand, aAerwards,  to  wit,  at  the  said  time,  when,  &c.,  that  is  to  say  on,  [&c.,] 
gently  laid  their  hands  on  the  said  plaintiff  in  order  to  take,  and  did  then  and 
there  take  the  said  plaintiff  into  the  custody  of  the  said  ,  until  the  said 
defendant  afterwards, and  as  soon  as  conveniently  could  be,  was  carried  in. the 
said  county  of  M.,  to  and  before  the  said  C,  then  being  a  justice  of  the  peace 
as  aforesaid,  in  and  for  the  said  county  of  M.^  for  examination  conceming  the 
premisest  and  on  that  occasion  the  said  plaintiff  was  necessarily  and  unavoida- 
bly  imprisoned,  and  kept  and  detained  in  prison  for  the  said  space  of  time  in 
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the  said  declaration  mentioned,  and  the  said  defendant  committed  the  said  sup- 
posed trespasses  in  the  introductory  part  of  this  plea  mentioned,  and  whereof 
the  said  plaintiff  hath  ahore  thereof  complained,  which  are  the  said  several 
supposed  trespasses  in  the  said  declaration  mentioned,  and  whereof  the  said 
plaintiff  hath  ahove  complained  against  him ;  without  this,  that  the  said  de* 
fendant  was  guilty  of  the  said  supposed  trespasses  in  the  said  declaration 
mentioned,  or  any,  or  either  of  them,  elsewhere  than  in  the  said  county  of  M., 
and  in  taking  and  carrying  the  said  plaintiff  in  the  said  county  of  M.,  to  and 

before  the  said  C,  as  aforesaid,  or  at  any  time  there,  on  the  said day 

of ,  and  in  execution  of  the  said  warrant.    And  this,  [^.,  conclude  with 

a  verification,  as  in  next  form. 


17.     Plea  of  juitification  of  imprisonment  of  Tlaintifft  on  suspinon  of 

stealing. 

First  plea,  general  issue,  as  ante,  767;  second  plea  as  follows :"]  And  for 
a  further  plea  in  this  behalf,  [as  to  the  assaulting,  seizing,  and  laying  hold  of 
the  said  plaintiff,  as  in  the  first  count  of  the  said  declaration  mentioned,  and 
puUing  and  dragging  about  her,  the  said  plaintiff,  and  forcing  and  compelling 
her,  the  said  plaintiff,  to  go  from  and  out  of  a  certain  dwelling  into  the  public 
street,  and  forcing  and  compelling  her  to  go  in  and  along  the  said  streets  to  the 
said  mansion  house,  in  the  said  first  count  mentioned  ;  and  as  to  imprisoning 
the  said  plaintiff,  and  keeping  and  detaining  her  in  prison  for  the  said  time,  in 
the  said  first  count  also  mentioned,]  the  said  defendant  saith,  [actio  non,  as 
ante,  773.]  Because  he  says,  that  before  and  at  the  time  when,  &c.,  to  wit,  on, 
r&c]  aforesaid,  at,  [&c.,  venue,']  aforesaid,  [here  state  the  felony  to  have  been 
committed,  and  the  catises  of  suspicion  against  the  plaintiff,  and  which,  in 
the  plea  in  question,  was  stated  as  follows:"]  "The  said  plaintiff  was  the  serv- 
ant of  the  said  defendant,  and  was  then  and  there  living  and  residing  in  the 
house  of  him,  the  said  defendant ;  and  the  said  plaintiff,  so  being  such  servant 
as  aforesaid,  to  wit,  at,  [Sec.]  divers  goods  and  chattels,  to  wit,  20  pair  of  silk 
stockings  and  100  yards  of  lace,  of  great  value,  to  wit,  of  the  value  of 
dollars,  the  property  of  the  said  defendant,  had  been,  and  were  feloniously 
stolen,  taken,  and  carried  away  from  and  out  of  the  possession  of  the  said  de- 
fendant ;*  and  afterwards,  to  wit,  on,  [&c.]  at,  [&c.]  divers,  to  wit,  20  bundles, 
containing  the  said  goods  and  chattels,  so  feloniously  taken  and  carried  away 
as  aforesaid,  were  found  and  discovered  hidden  and  concealed  in  a  certain 
cellar  of  and  belonging  to  the  house  of  the  said  defendant,  and  to  which  the 
servants  of  the  said  defendant  had  access ;  and  the  said  bundles,  containing  the 

(a)  To  jostify  Ml  aiTMt  by  a  priTate  iodiTid-  the  ease  of  a  coulable,  wba,  of  his  own  hsad, 

oal  wiikmt  warrant,  on  raipicion*  it  is  abso-  takes  a  party  into  custody  on  sosptcaon;    S 

lotaly  neoessary  that  a  /sEony  shall  have  been  Camp.  420. 
actnaliy  committed;  6  B.  A  C.  687:  and  so  in 
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said  goods  and  chattels,  being  so  found  and  discovered  as  aforesaid,  were  im- 
mediately seized  and  taken  away  by  the  said  plaintiff,  the  said  plaintiff  then 
and  there  averring  that  the  same  were  the  property  of  her,  the  said  plaintifi*, 
and  the  said  plaintiff  then  and  there  endeavored  to  burn  and  make  away  with 
the  said  bundles,  with  their  contents  aforesaid,  and  did  actually  burn  divers,  to 
wit,  10  of  the  said  bundles,  so  containing  the  said  goods  and  chattels,  the 
property  of  the  said  defendant  as  aforesaid ;"  wherefore  the  said  defendant, 
having  good  and  probable  cause  of  suspicion,  and  vehemently  suspecting  the 
said  plaintiff  to  have  been  guilty  of  or  concerned  in  the  stealing  and  carrying 
away  of  the  said  goods  and  chattels  of  the  said  defendant,  and  to  have  feloni- 
ously taken  and  carried  away  the  same,  did,  at  the  said  time  when,  &c.,  gently 
lay  hands  on  the  said  plaintiff,  and  did  give  the  said  plaintiff  in  charge  to  one 

W.  S.,  then  and  there  being  a  constable  of township  and  peace  officer  of 

said  county,  and  then  and  there  requested  the  said  constable  and  peace  officer 
to  take  the  said  plaintiff  into  his  custody,  and  safely  keep  her  until  she  could 
be  carried  and  conveyed,  and  to  carry  and  convey  her  before  some  one  of  the 
justices  of  the  peace  within  and  for  the  county  aforesaid,  to  be  examined  by  and 
before  such  justice,  touching  and  concerning  the  premises,  and  to  be  further 
dealt  with  according  to  law ;  and  on  that  occasion  the  said  W.  S.,  so  being 
such  constable  and  peace  officer  as  aforesaid,  at  the  request  of  the  said  defend- 
ant, did  then  and  there  gently  lay  his  hands  upon  the  said  plaintiff,  take  the  said 
plaintiff  into  his  custody,  and  as  soob  as  conveniently  could  be,  to  wit,  on  the 

said day  of ,  in  the  year  aforesaid,  the  said  plaintiff  was  carried  and 

conveyed  in  custody  to  and  before  W.  L.,  one  of  the  justices  of  the  peace  within 
and  for  the  said  township  of  in  said  county,  to  be  examined  by  and  before 

the  said  W.  L.,  touching  and  concerning  the  premises,  and  to  be  further  dealt 
with  according  to  law ;  and  the  said  plaintiff  was  then  and  there  detained,*  by 

order  of  the  said  W.  L.,  until  and  upon  the  —  day  of ,  in  the  year 

aforesaid,  when  the  said  premises  were  examined  by  the  said  W.  L.,  and  the 
said  plaintiff  was  afterwards  discharged  out  of  custody  by  the  said  W.  L.  rand 
by  means  of  the  said  several  premises  aforesaid,  the  said  plaintiff  was  impris- 
oned, and  kept  and  detained  in  prison,  for  the  said  several  spaces  of  time  in  the 
aaid  declaFatioQ  mentioned,  the  same  being  a  reasonable  time  for  that  purpose, 
and  lawful  and  just  for  the  cause  aforesaid,  which  are  the  supposed  trespasses 
in  the  introductory  part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff 
hath  above  complained  against  the  said  defendant,  and  this  he  is  ready  to  veri- 
fy ;  wherefore  he  prajrs  judgment  if  the  said  plaintiff  ought  to  have  or  maintain 
her  aforesaid  action  thereof  against  him,  &c, 

(a)  This  and  thu  other  aTerments  mast  agree  with  the  facti. 
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18.     Plea —  Correction  of  an  apprentice  for  Disobedience.* 

First  pleUf  general  issue,  as  ante,  767 ;  second  plea,  as  to  the  assaulting, 
beating,  and  ill-treating  the  said  A,  B,,  actio  non,  fyc.  as  ante,  773.]  Be- 
cause he  says  that  before,  and  at  the  said  time  when,  &c.  in  the  said,  [first 
count]  mentioned,  to  wit,  at,  [&c.  veniie^  aforesaid,  the  said  plaintiff  was  the 

apprentice  of  the  said  defendant,  in  his  trade  and  business  of  a ,  and  then 

and  there  behaved  and  conducted  himself  saucily  and  contumaciously  towards 
the  said  defendant,  and  then  and  there  refused  to  obey  his  lawful  commands 
relating  to  his  duty  as  such  apprentice  as  aforesaid,  whereupon  he,  the  said 
defendant,  then  and  there  moderately  corrected  him,  the  said  plaintiff,  for  his 
eai^  misbehaviour,  which  are  the  said  assaulting,  beating,  and  ill-treating  the 
said  plaintiff,  in  the  said  [first  count]  mentioned.  And  this,  [&c.,  conclude 
with  a  veiification,  as  in  preceding  form. 


19.    Plea  that  the  Plaintiff  was  xinlawfully  in  the  DefmdanVs  dwelling 

housed 

First  plea,  general  issue,  as  ante,  p.  767;  second  plea,  as  follows  f]  And 
for  a  further  plea  in  this  behalf,  [as  to  the  assaulting,  beating,**  and  ill  treating 
the  said  plaintiff,  as  in  the  said  first  count  mentioned,]  the  said  defendant,  [4*c., 
actio  non,  as  ante,  p.  7T3,]  because  he  says,  that  the  said  defendant,  before 
and  at  the  said  time  when,  [4*c.,]  was  lawfully  possessed""  of  a  certain  dwell- 
ing house,  with  the  appurtenances,  situate  and  being  at ;  and  being  so 

possessed  thereof,  the  said  plaintiff,  just  before  the  said  time  when,  [^c.,]  to 
wit,  on  the  same  day  and  year  in  the  said  declaration  mentioned,  was  unlaw- 
fully in  the  said  dwelling  house,  and  with  force  and  arms  making  a  great 
noise  and  disturbance  therein,  and  at  the  said  time  when,  [($-c.,]  staid  and 
continued  therein,  making  such  noise  and  disturbance,  without  the  leave  or 
license,  and  against  the  will  of  the  said  defendant,  and  during  all  that  time 
there  greatly  disturbed  and  disquieted  the  said  defendant  and  his  family  in  the 
peaceable  and  quiet  possession  and  enjoyment  of  his  said  dwelling  house  ;  and 
thereupon  the  said  defendant  then  and  there  requested  the  said  plaintiff  to  cease 

(a)  As  to  this  plea  see  Com.  Dig.  Pleader,  8  on  the  attempt  to  remove  him,  resisted,  and  was 
M.  19;  1  Bla.  Com.  469;  Barn,  J.  **  Appren-  guilty  of  an  assault  opon  the  defendant  or  his 
tice."  Sea  the  forms  Bro.  Ent.  219.  See  the  fouiily,  and  the  defendant  did  actually  beat  or 
necessity  of  pleading  this  matter  specially,  2  B.  wound  him  in  selfniefence,  those  acU  may  be 
*  P-  224.  justified;  8  T.  R.  299;  stating  at  the  f,  in  the 

(b)  A  wounding  cannot  be  justified  merely  in  above  form,  the  assault  by  the  plaintiff,  and  the 
defence  of  possession ;  8  T.  E.  299  j  Com.  Dig.  defendant's  self-defence,  as  in  the  form,  ante,  p. 
Pleader,  8M.  10,17;  1  Salk.407;  Lutw.  1483;  775. 

thoHgh  if  the  plaintiff  attempted  to  enter  the        (c)  This  is  sufficient;  3  Wib.  71.  73;  8  T. 
boose  with  lorce,  it  is  otherwise;  see  the  law    R.  78,  299. 
and  pceoedent,  8  T.  R.  78.    If  the  plaiaiiff,  op- 
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making  his  said  noise  and  disturbance,  and  to  go  and  depart  from  and  out  of 
the  said  dwelling  house,  which  the  said  plaintiff  then  and  there  wholly  refused 
to  do,  whereupon  the  said  defendant,  in  defence  of  the  possession  of  his  said 
dwelling  house,  at  the  said  time  when,  [^c.,3  gently  laid  his  hands  upon  the 
said  plaintiff  in  order  to  remove,  and  did  then  and  there  remove  the  said  plain* 
tiff  from  and  out  of  the  said  dwelling  house,  as  he  lawfully  might  for  the  cause 
aforesaid,!  which  are  the  said  supposed  trespasses  in  the  introductory  part  of 
this  plea  mentioned,  and  whereof  the  said  plaintiff  hath  complained  against 
the  said  defendant;  [conclude  with  a  verification^  as  ante,  p.  789,  form  17. 


20.     Plea,  Assault,  ^c,  in  defence  of  the  possession  of  a  Close,  i^c^ 

First  plea,  general  issue,  as  ante,  p.  767;  second  plea,  as  follows :"]  And  for 
a  further  plea  in  this  behalf,  [as  to  the  said  assaulting  of  the  said  plaintiff  in 
the  said  first  count  mentioned,  and  beating  and  ill  treating  him  as  therein  mention- 
ed,*] the  said  defendant,  by  leave  of  the  court  here,  for  this  purpose  first  had 
and  obtained,  according  to  the  form  of  the  statute  in  that  case  made  and  provi- 
ded, saith  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid 
action  thereof  against  him,  because  he  says,  that  he,  the  said  defendant,  before 
and  at  the  said  time  Avhen,  [4'<^*f]  was  lawfully  possessed  of  and  in  a  certain 

close,  to  wit,  a  close  called ,  [or  abutting,  ^c,  setting  out  the  abuttals  or 

boundaries,"]  in  the  township  of ,  in  the  county  aforesaid,  [and  of  a  cer- 
tain gate  of  and  belonging  to  the  same  close,]  and  being  so  possessed,  the  said 
plaintiff^  a  little  before  the  said  time  when,  [4*^.,]  with  force  and  arms,  and 
with  a  strong  hand,  and  without  the  license  or  permission,  and  against  the  will 
of  the  said  defendant,  did  force  and  break  open,  [the  said  gate,]  and  as  much 
as  in  him,  the  said  plaintiff,  lay,  did  attempt  and  endeavor  forcibly  to  break 
into  and  enter  the  said  close  of  the  said  defendant,  [and  forcibly  to  drive  into 

the  said  close  a  great  number,  to  wit, sheep  of  the  said  plaintiff,]  and 

would  then  and  there  unlawfully  and  forcibly,  with  a  strong  hand,  have  effec- 
ted and  accomplished  such  unlawful  attempt  and  endeavor,  without  the  license 
or  permission  of  the  said  defendant,  and  against  his  will,  if  the  said  defendant 
had  not  defended  his  said  possession  of  his  said  close  [and  gate]  ;  whereupon 
the  said  defendant,  being  then  in  his  said  close,  and  during  the  said  forcible 
and  wrongful  attempt  and  endeavor  of  the  said  plaintiff)  did,  at  the  said  time 
when,  [4^c.,]  defend  his,  the  said  defendant's  possession  of  his  said  close  [and 
gate,]  and  oppose  and  resist  the  said  attempt  and  endeavor  of  the  said  plain- 
tiff, as  it  was  lawful  for  him,  the  said  defendant,  to  do  on  the  occasion  aforesaid 
and  the  said  defendant  further  saith,  that  if  any  damage  or  injury  then  and 
there  happened  to  the  said  plaintiff,  the  same  happened  of  the  wrong  of  the 

(m)  A  forcible  attempt  to  enter  will  juilify  a    tended  to  be  justified,  mint  depend  on  the  itate- 
battery  and  woondiog,  8T.  R.  78.  meat*  (n  the  declaration,  and  in  many  cases  i^ 

(b)  This  enumeration  of  tlie  trespasses  in«    wholly  unnecessary. 
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said  plaintiff,  and  in  the  defence  by  the  said  defendant  of  his  said  close  [and 
gate ;]  without  this  that  he,  the  said  defendant,  was  guilty  of  the  said  several 
trespasses  in  this  plea  mentfoned,  or  any  of  them,  at,  [4^c.,  venue,']  aforesaid, 
or  elsewhere,  or  in  any  other  manner  than  as  in  this  plea  mentioned ;  and  this, 
[^c. ;  conclude  with  a  verification^  as  ante,  p.  789,  form  17. 


Sec.  III.      PLEA8,  &C.,  IN  TRESPASS  TO  PERS0NAI«TT. 

21.    Flea  of  Property  in  the  Defendant,  fyc. 


C.  D.  et  al. 

ads.  V ■• —  Common  Pleas.    In  Trespass. 

A.  B. 


} 


And  the  said  C.  D.,  E.  F.  and  G.  H.,  come  and  defend,  &c.,  and  as  to  the 
force  and  arms,  and  the  whole  trespass  aforescud,  except  the  taking  and  driving 
away  one  heifer  of  the  said  cattle,  say  that  they  are  in  no  wise  guilty ;  and  of 
this  they  put  themselves  upon  the  country,  and  the  said  A.  B.  doth  the  like, 
&c. 

And  as  to  the  taking  and  driving  away  the  same  heifer,  the  said  C.  D.,  E. 
F.  and  Q.  H.  say,  that  the  said  A.  B.,  his  action  aforesaid  against  them  ought 
not  to  maintain,  because  they  say,  that  long  before  the  said  trespass  is  supposed  to 
have  been  done,  the  property  of  the  same  heifer  was  in  the  said  C.  D.  and  E. 
F.,  and  they  being  possessed  of  the  same  heifer  as  of  their  own  property, 
before  the  time  when,  [&c.  J  delivered  the  same  heifer  into  the  possession  of 
one  T.  S.,  at  ,  to  be  safely  kept  and  pastured ;  and  afterwards,  and  before 

the  said  time  when,  &c.,  the  said  A.  B.  took  and  drove  away  the  same 
heifer  from  the  possession  of  the  said  T.  S,,  and  afterwards  at  the  said  time 
when,  &c.,  the  said  C.  D.  and  E.  F.,  in  their  own  right,  and  the  said  E.  F., 
as  servant  of  the  said  C.  D.  and  E.  F.,  and  by  their  order,  took  and  drove 
away  the  said  heifer,  as  they  lawfully  might  do ;  and  this  they  are  ready  to 
verify ;  wherefore  they  pray  judgment  if  the  said  A.  B.  ought  to  maintain  his 
action  aforesaid  against  them,  &c. 

G.  H.,  Attorney  for  Defendant. 


22.    Replication  to  plea  of  Property  in  the  Defendant, 


A.  B.") 

V.       I 

C.  D.J 


Common  Pleas.    In  Trespass. 


And  the  said  A.  B.  says  that,  by  reason  of  the  matters  in  bar  pleaded  by 
the  said  C.  D.,  E.  F%  and  G.  H.,  he,  the  said  A.  B.,  ought  not  to  be  barred 
from  his  action  aforesaid,  because  he  says,  that  the  said  0.  D.,  E.  F.  and  O. 
|I.,  by  force  and  arms,  at,  [&c*,]  aforesaid,  took  and  drove  away  the  said 
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heifer,  as  the  said  A.  B.  in  his  declaration  has  alleged,  without  this,  that  the 
property  of  the  said  heifer  at  the  time  of  the  said  trespass,  was  in  the  said  C. 
D.  and  E.  F.,  as  the  said  defendants  have  alle^^ed ;  and  of  this  the  said  A* 
B.  puts  himself  upon  the  country  ;  and  the  said  C.  D.  [&c.,3  do  the  like,  &c, 

E.  F.,  Attorney  for  Plaintifil 


23,    Plea  of  removal  of  Goods^  damage  feasanU  (in  trespass  de  bonis  aspor^ 

talis.) 

First  plea,  general  issue^  as  ante,  p,  767,  form  2  ;  second  plea  as  follows  /] 
And  for  a  further  plea  in  this  behalf,  [as  to  the  seizing,  taking,  removing  and 
carrying  away  the  said  goods  and  chattels  in  the  said  declaration  mentioned,]) 
the  said  defendant  says,  that  the  said  plaintiff  ought  not  to  maintain  his  afore- 
said action  thereof  against  him,  because  he  says,  that  before,  and  at  the  said 
time  when,  &c.,  he,  the  said  defendant,  was  lawfully  possessed  of  a  certain 
close,  or  piece  or  parcel  of  land,  called ,  [or  if  no  name,  describe  it,"]  situ- 
ate at,  [&c.,]]  and  because  the  said  goods  and  chattels  in  the  said  last  count 
mentioned,  before  and  at  the  said  time  when,  &c.,  in  the  said  last  count  men- 
tioned, were  wrongfully  in  and  upon  the  said  close,  or  piece  or  parcel  of  ]and, 
encumbering  the  same,  and  doing  damage  there  to  the  said  defendant,  he,  the 
said  defendant,  at  the  said  time  when,  &c.,  in  the  said  last  count  mentioned, 
seized  and  took  the  said  goods  and  chattels  in  the  said  last  count  mentioned, 
in  the  said  close,  piece  or  parcel  of  land,  so  encumbering  the  same  as  afore- 
said, and  removed  and  carried  away  the  same  to  a  small  and  convenient  dis- 
tance, to  wit,  in  the  town  aforesaid,  and  there  left  the  same  for  the  use  of  the 
said  plaintiff,  doing  no  unnecessary  damage  to  the  said  goods  and  chattels,  on 
the  occasion  aforesaid ;  and  as  he  lawfully  might  for  the  cause  aforesaid ; 
which  are  the  same  supposed  trespasses,  [fi'C,;  concluding  as  inform  9,  ante, 
p.  772. 


24.    Justification  of  entry  into  the  Plaintiff*s  house,  and  seizing  his  goods 

under  afi^fa.  agc&nst  him. 

First  plea,  general  issue  ;  second  plea  as  follows ;]  And  for  a  further  plea 
in  this  behalf,  as  to  the  breaking  and  entering  the  said  dwelling  house  in  the 
said  first  count  of  the  said  declaration  mentioned,  and  in  which,  dbc,  and  ma- 
king a  noise  and  disturbance  therein,  and  staying  and  continuing  therein, 
making  and  continuing  his  said  noise  and  disturbance  in  the  said  messuage  or 
dwelling  house  of  the  said  plaintiff,  for  the  said  space  of  time  in  that  count 
mentioned,  and  there  seizing  and  taking  the  said  goods  and  chattels  in  the  said 
first  count  of  the  said  declaration  mentioned,  and  converting  and  disposing  of 
the  same  to  his  own  use ;  and  also  as  to  the  seizing  and  taking  of  the  said 
goods  and  chattels,  in  the  said  last  count  of  the  said  declaration  mentioned,  and 
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conyerting  and  disposing  thereof  to  his  own  use,  above  supposed  to  hare  been 
done  by  the  said  defendant,  he,  the  said  defendant,  by  leave,  &c.,  says,  &c.t 
[as  in  No.  23,  j9. 793:]]  because  he  says  that,  before  the  said  time,  when,  &c.,  in 
the  said  first  count  of  the  said  declaration  mentioned,  to  wit,  on,  [&c.]  at,  [&c.] 
one  J.  K.,  sued  and  prosecuted  out  of  the  clerk's  office  of  the  Court  of  Com- 
mon Pleas  of  the  county  of in  said  State,  a  certain  writ,  called,  [&c., 

here  state  the  issuing  of  the  fieri  facias,  the  indorsement,  and  the  delivery 
thereof  to  the  defendant  as  sheriff:"]  By  virtue  of  which  the  said  defendant, 
afterwards,  and  before  the  return  of  the  said  writ,  to  wit,  at  the  said  time,  when , 
6bc.,  peaceably  and  quietly  entered  into  the  said  messuage  or  dwelling  house 
in  which,  &c.,  (the  outer  door  thereof  being  then  and  there  open,)  in  order  to 
seize  and  take,  and  did  then  and  there  seize  and  take  in  execution  the  said 
goods  and  chattels  of  the  said  plaintiff,  in  the  introductory  part  of  this  plea 
mentioned,  the  same  then  and  there  being  in  the  said  messuage  or  dwelling 
house,  for  the  purpose  of  levying  the  moneys  so  directed  to  be  levied  by  the 
said  indorsement  on  the  said  writ  as  aforesaid  ;  and  in  so  doing,  the  said  de- 
fendant did  then  and  there  necessarily  and  unavoidably  make  a  Httle  noise  and 
disturbance  in  the  said  messuage  or  dwelling  house,  and  stay  and  continue 
therein  making  such  noise  and  disturbance  for  the  said  space  of  time  in  the 
said  first  count  of  the  said  declaration  mentioned ;  and  afterwards,  and  before 
the  return  thereof,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at  the  town 
aforesaid,  in  the  county  aforesaid,  sold  the  same  goods  and  chattels  ;  and  by 
such  sale  thereof,  and  of  certain  other  goods  and  cbattels  of  the  said  plain tifiT, 
made  and  levied  the  sum  of  two  hundred  and  ninety  dollars,  towards  satisfac- 
tion of  the  debt  and  damages  aforesaid,  as  it  was  lawful  for  him  to  do  for  the 
cause  aforesaid.  And  the  said  defendant  afterwards,  and  before  the  return  of 
the  said  writ,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  town  aforesaid, 
in  the  county  of  — —  aforesaid,  paid  to  the  said  J.  K.  the  sum  of  two  hundred 
dollars,  part  of  the  said  sum  of  money  so  made  by  sale  of  the  said  goods  and 
chattels  as  aforesaid,  in  part  satisfaction  of  the  debt  and  damages  aforesaid ;  and 
afterwards,  and  at  the  return  of  the  said  writ,  to  wit,  on,  &c.,  returned  the  said 
writ  to  the  said  court  before,  [at,  &c.,  on,  &c.,]  and  then  and  there  returned 
thereon,  that  by  virtue  thereof,  he  had  caused  to  be  levied  of  the  goods  and 
chattels  [or  '<  goods  and  chattels,  lands,  tenements,  real  estate  and  chattels 

real,"]  of  the  said  plaintiflfthe  said  sum  of hundred  dollars,  part  whereof,  to 

wit,  the  sum  of  fifty-six  dollars,  he  had  retained  for  poundage  and  costs  due  on 

the  said  levy,  and  that  doUars,  residue  thereof,  he  had  paid  to  the  said  J. 

K.,  in  part  satisfaction  of  the  debt  and  damages  therein  mentioned  ;  and  that 
the  said  pkintifi^  had  not  any  other  or  more  goods  and  chattels,  [or  '*  any  lands, 
tenements,  real  estate  or  chattels  real,"]  in  the  bailiwick  of  him  the  said  de- 
fendant, whereof  the  said  defendant  could  cause  to  be  levied  the  residue  of  the 
said  debt  and  damages,  or  any  part  thereof,  which  are  the  said  several  supposed 
trespasses  in  the  introductory  part  of  this  plea  mentioned,  and  whereof  the  said 
plaintiff  hath  above  thereof  comphuned  against  him,  the  said  defendant ;  and 
this,  [6bc.,  conclude  with  a  verification. 
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25.    Juslificatian  of  killing  a  Dog. 

C.  D.-V 

ats.     y  Com.  Picas. 

A.  B.J 

First  plea,  general  issue  to  the  whole;  second  pita  as  follows  f^  And  for  a 
further  plea  in  this  behalf,  [as  to  the  shooting  ofiT,  firing  oflT,  and  discharging 
the  said  gun,  in  the  said  first  count  of  the  said  declaration  mentioned,  at,  to- 
wards* and  against  the  said  dog,  in  that  count  also  mentioned,  and  killing, 
striking,  and  wounding  the  said  dog,  above  supposed  to  have  been  done  by  the 
said  defendant,*]  he,  the  said  defendant,  [_actio  noriy  ^^c,  as  ante,  p.  793,  form 
23,3  ^cause  he  says,  that  the  said  dog,  in  the  said  first  count  of  the  said  dec- 
laration mentioned,  [before  the  said  time,  when,  &c.,  in  that  count  mentioned, 
had  been,  and  was  used  and  accustomed  to  hurt  and  worry  sheep,  to  wit,  at, 
[&c.,  ventte,"]  aforesaid.  And  the  said  defendant  further  saith,  that  the  said 
dog,  being  so  used  and  accustomed  to  hurt  and  worry  sheep,]  just  before  the 
said  time,  when,  &c.,  to  wit,  on  the  day  and  year  in  the.  said  first  count  men- 
tioned, at  the,  [&c.]  aforesaid,  was  hunting  and  worrying  certain  sheep  of  one 
E.  F.,  of  great  value,  [in  a  certain  close  of  him,  the  said  E.  F.,  there  situate,] 
for  which  reason,  and  because  the  said  dog  could  not  otherwise  be  restrained 
or  hindered  from  hunting  and  worrying  the  said  sheep,  he,  the  said  defendant, 
at  the  said  time  when,  &c.,  as  the  servant  of  the  said  E.  F.,  and  by  his  com- 
mand, shot  off,  fired  off,  and  discharged  the  said  gun,  in  the  said  first  count  of 
the  paid  declaration  mentioned,  at,  towards,  and  against  the  said  dog,  and  then 
and  there  shot,  hit,  struck  and  wounded  the  said  dog,  as  it  was  lawful  for  him 
to  do  for  the  cause  aforesaid,  which  is  the  said  supposed  trespass  in  the  intro- 
ductory part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath  above 
complained  against  the  said  defendant ;  and  this,  [&c.]  Wherefore,  [&c.,] 
and,  [&€.]--[  7%irrf  plea  same  as  second^  omitting  the  words  within  the 
brackets. 


Sec.  IV.    pleas,  etc.,  in  trespass  ix)  eealtt. 
26.    Liberum  tenementum. 

First  plea,  general  issue;  second  plea  as  follows  i^  And  for  a  further  plea 
in  this  behalf,  as  to  the  breaking  and  entering  the  said  close,  in  which,  dbc.,  in 
the  said  first  count  of  the  said  declaration  mentioned,  and  with  feet  in  walking, 
treading  down,  trampling  upon,  consuming  and  spoiling  the  grass  and  herbage 
there  then  growing,  and  tearing  iip,  forcing  up,  and  removing  the  faggots  in 
that  count  mentioned,  and  scraping  up  and  collecting  together  the  loose  earth, 
8oil«  manure  and  compost  in  the  said  first  count  mentioned,  and  beating  down, 

(a)  This  enomeration  of  the  trespasses  intend-    in  the  declaration,  and  in  many  cases  may  be 
•d  to  be  Jostified,  must  depend  5n  the  statements    wholly  unnecessary. 
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throwing  down,  prostrating  and  destroying  part  of  the  banks  and  mounds  in 
that  count  also  mentioned,  and  casting  and  throwing  the  said  loose  earth,  soil, 
manure  and  compost,  so  scraped  up  and  collected,  and  the  earth  and  soil  aris- 
ing from  the  said  banks  and  mounds,  so  prostrated  and  destroyed  as  in  the 
same  count  mentioned,  from  and  out  of  the  said  close  ;  the  said  defendant,  by 
leave  of  the  court  here  for  this  purpose  first  had  and  obtained,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  says  that  the  said  plaintiff 
ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  because 
he  says  that  the  said  close,  in  the  said  first  count  mentioned,  and  in  which, 
&c.,  now  is,  and  at  the  said  several  times,  when,  &c.,  was  the  close,  soil  and 
freehold  of  one  J.  K.,  to  wit,  at,  [_&c,']  aforesaid  ;  wherefore  the  said  defend- 
ant, as  the  servant  of  the  said  J.  K.,  and  by  his  command,  at  the  said  times, 
when,  &c.,  in  the  said  first  count  of  the  said  declaration  mentioned,  broke  and 
entered  the  said  close,  in  which,  &c.,  in  the  said  first  count  mentioned,  and 
with  his  feet  in  walking,  trod  down,  trampled  upon,  consumed,  and  spoiled  the 
said  grass  and  herbage  therein  also  mentioned ;  and  because  the  said  faggots, 
earth,  soil,  manure  and  compost,  in  the  said  first  count  mentioned,  and  the  said 
part  of  the  said  banks  and  mounds,  in  the  said  first  count  mentioned,  before  the 
said  times,  when,  &c.,  had  been  wrongfully  and  injuriously  put  and  placed, 
and  were  at  those  times  remaining  and  being  in  and  upon  the  said  close,  in 
which,  &c.,  and  incumbering  the  same,  he,  the  said  defendant,  at  the  said 
times,  when,  &c.,  as  such  servant,  and  by  such  command  as  aforesaid,  in  order 
to  remove  the  said  incumbrances,  tore  up,  forced  up,  and  removed  the  said 
faggots,  and  scraped  up  and  collected  together  the  said  loose  earth,  soil,  ma- 
nure and  compost,  and  beat  down,  threw  down,  prostrated  and  destroyed  the 
said  part  of  the  said  banks  and  mounds,  in  the  said  first  count  mentioned,  and 
cast  and  threw  the  said  loose  earth,  soil,  manure  and  compost,  so  scraped  up 
and  collected,  and  the  said  earth  and  soil  arising  from  the  said  banks  and 
mounds,  so  prostrated  and  destroyed,  as  in  the  same  count  mentioned,  from 
and  out  of  the  said  close,  doing  no  unnecessary  damage  to  the  said  plaintiflTon  the 
occasion  aforesaid,  which  are  the  same  supposed  trespasses  in  the  introductory 
part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath  above  com- 
plained against  him,  the  said  defendant ;  and  this,  [&c.,  conclude  tvith  a  ven- 
Jication, 


27.    New  assignment  setting  out  abuttals. 

Commencemeat  as  ante^  p.  772,  form  8,  and  then  as  follows ;]  because  he 
says,  that  the  said  piece  or  parcel  of  land  in  which,  &c.,  in  the  said  first  count 
of  the  said  declaration  mentioned,  at  the  said  several  times,  when,  &c.,  was  and 
is  a  certain  close  in  the  town  aforesaid,  called  — -  abutting,  [&c,f  state  the 
abuttals  /]  which  said  close  now  is,  and  at  the  said  several  times,  when,  &c., 
was  another  and  dififerent  close  from  the  said  close  in  the  said  last  plea  of  th'* 
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said  defendant  mentioned,  and  therein  alleged  to  be  the  close,  soil  and  freehold 
of  the  said  defendant ;  and  this  he,  the  said  plaintiff,  is  ready  to  verify :  where- 
fore, inasmuch  as  the  said  defendant  hath  not  answered  the  said  trespasses,  by 
him  committed  in  the  said  close  in  which,  &c.,  above  newly  assigned,  the  said 
plaintiff  prays  judgment,  and  his  damages  on  occasion  of  the  committing  of  the 
said  trespasses  above  newly  assigned,  to  be  adjudged  to  him,  &c. 


28.    Plea  to  a  new  assignment — General  issue  and  special  plea. 


lids.    V 
..  B.J 


C.  D. 

ads.    i-  —  Com.  Pleas. 
A. 


And  the  said  defendant,  as  to  the  said  several  supposed  trespasses  above 
newly  assigned,  says  that  he  is  not  guilty  thereof,  or  of  any  part  thereof,  in 
manner  and  form  as  the  said  pkuntiflThath  above  thereof  complained  against 
him ;  and  of  this  he  puts  himself  upon  the  country,  &c. 

And^  for  a  further  plea  in  this  behalf,  as  to  the  said  several  supposed  tres- 
passes above  newly  assigned,  the  said  defendant,  by  leave  of  the  court  here  for 
this  purpose  first  had  and  obtained,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  says  that  the  said  plaintiff  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof  against  him,  because  he  says  that,  [&c.,  here 
state  tlie  subject  matter  of  the  plea — the  conclusion,  with  a  verijication^  is 
ihui:']  And  this  he,  the  said  defendant,  is  ready  to  verify ;  wherefore  he  prays 
judgmeot  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  in  respect  of  the  said  supposed  trespasses  above  newly 

assigned,  &c. 

Q.  H.,  Defendant's  Attorney. 


5i9.    License.^ 

Urst  plea,  general  issue ;  second  plea  as  follows  f]  And  for  a  further 
pka  in  this  behalf,  the  said  defendant  says,  [&c.,  as  ante  643,  form  6,] 
becatise  he  says,  that  he,  the  said  defendant,  at  the  said  several  times,  when, 
^.,  by  the  leave  and  license  of  the  said  plaintiff  to  him  for  that  purpose  first 
given  and  granted,  to  wit,  at,  [&C.3  aforesaid,  committed  the  said  several  sup- 
posed trespasses  in  the  said  declaration  mentioned,  as  he  lawfully  might  for 
the  cause  aforesaid ;  and  this,  [&c.,  conclude  with  a  verification, 

(m)  If  one  enter  upon  the  land  of  another,  by    against  the  owner  of  the  fee  for  defltroying  the 
virtue  of  a  parol  license  given  for  a  considera-    dam;  16  Ohio  Rep.  248. 
tioa  paid,  and  aract  a  mill  dam,  trespasi  will  lie 
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30.     Public  way. 

First  plea^  general  issue;  second  plea  as  follows ;]  And  for  a  further  plea 
in  this  hehalf,  as  to  the  entering  the  said  close  of  the  said  plaintiff,  in  the  said 
first  cqunt  in  the  said  declaration  mentioned,  and  in  which,  &c.,  and  with  feet 
in  x^'alking,  and  with  the  said  catt]e  and  carriages,  in  the  said  declaration  men- 
tioned, treading  down,  trampling  upon,  crushing,  consuming  and  spoiling  the 
grass  and  herbage  then  growing  and  being  in  the  said  close,  and  subverting, 
damaging  and  spoiling  the  soil  of  the  said  close,  and  digging  up,  pulling  up, 
tearing  up,  prostrating  and  destroying  the  said  stakes  and  posts,  in  the  said  first 
count  mentioned,  and  with  the  said  cattle,  in  the  said  declaration  mentioned, 
eating  up  and  depasturing  the  said  other  grass  of  the  said  plaintifiT,  there  also 
growing  and  being,  and  also  as  to  the  breaking  down,  throwing  down,  prostra- 
ting and  destroying  the  said  banks,  mounds  and  fences,  in  that  count  ipen- 
tioned,  and  also  as  to  digging  up,  pulling  up,  prostrating,  damaging,  and  de- 
stroying the  said  gate-posts  and  other  posts,  in  the  said  last  count  of  the  said 
declaration  mentioned,  and  taking  and  carrying  away  the  same,  above  sup- 
posed to  have  been  done  by  the  said  defendant,  he,  the  said  defendant,  by  leave 
of  the  court  here,  for  this  purpose  hrst  had  and  obtained,  according  to  the  form 
of  the  statute  in  that  case  made  and  provided,  saith  that  the  said  plaintiff  ought 
not  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  because  he 
says  that  the  said  posts,  in  the  said  first  count  mentioned,  and  the  said  posts  in 
the  said  last  count  mentioned,  were  and  are  the  same,  and  not  other  or  difierent 
posts.*  And  the  said  defendant  further  saith,  that  before  and  at  the  said  sev- 
eral times,  when,  &c.,  there  was,  and  of  right  ought  to  have  been,  a  certain 
common  and  public  highway,  into,  through,  over  and  along  the  said  close,  in 
which,  &c.,  for  ail  the  good  citizens  of  the  State  of  Ohio  to  go,  return,  pass  and 
repa^  on  foot,  and  with  cattle  and  carriages,  at  all  times  of  the  year,  and  at 
their  free  will  and  pleasure ;  wherefore  the  said  defendant,  being  a  good  citizen 
of  the  said  State  of  Ohio,  and  having  occasion  to  use  the  same  way,  at  the  said 
several  times,  when,  &c.,  went,  passed  and  repassed  on  foot,  and  with  the  said 
cattle  and  carriages,  into,  through,  over  and  along  the  said  close,  in  which, 
&c.,  in,  by,  and  along  the  said  highway  there,  using  the  same  as  he  lawfully 
might  for  the  c^use  aforesaid.*  And  in  so  doing  he,  the  said  defendant,  with 
his  feet  in  walking,  and  with  the  said  cattle  and  carriages,  unavoidably  a  little 
trod  down,  trampled  upon,  consumed  and  spoiled  the  grass  and  herbage  then 
growing  and  being  in  the  said  close,  in  which,  &c.,  and  subverted,  damaged 
and  spoiled  the  soil  of  the  same  close ;  and  the  said  cattle,  at  the  said  several 
times,  when,  &c.,  in  passing  and  repassing  along  the  said  way,  by  stealth  and 
morsels,  and  against  the  will  of  the  said  defendant,  eat  up  and  depastured  a 
little  other  of  the  grass  there  then  growing  in  the  said  way.*  And  because  the 
said  stakes,  banks,  mounds,  fences,  gate-posts  and  other  posts,  in  the  said 
declaration  mentioned,  before  the  said  several  times,  when,  &c.,  had  been 
wrongfully  erected,  and  were  then  standing  and  being  in  and  across  the  said 


PLEAS,  &c.,  IN  TRESPASS.  799 


To  Realty. 


highway,  and  obstructing  the  same,  so  that,  without  digging  up,  pulling  up, 
tearing  up,  breaking  dowa,  throwing  down,  prostrating  and  destroying  the  said 
stakes,  banks,  mounds,  fences,  gate-posts  and  other  posts,  respectively,  the  said 
defendant  could  not  then  pass  and  repass  with  the  said  cattle  and  carriages, 
into,  through,  over  and  along  the  said  close,  in  which,  &c.,  in  the  said  high- 
way there,  as  he  ought  to  have  done  :  the  said  defendant,  at  the  said  several 
times,  when,  &c.,  in  order  to  remove  the  said  obstructions,  dug  up,  pulled  up 
tore  up,  broke  down,  prostrated  and  destroyed  the  said  stakes,  mounds,  fences, 
gate-posts  and  other  posts,  in  the  said  declaration  mentioned,  and  took  and 
carried  the  said  gate-posts,  and  other  postSr  to  a  small  and  convenient  distance, 
and  there  left  the  same  for  the  use  of  the  said  plaintiff,  doing  no  unnecessary 
damage  to  the  said  plaintiff  on  those  occasions,  which  are  the  same  supposed 
trespasses  in  the  introdu'ctory  pait  of  this  plea  mentioned,  and  whereof  the  said 
plaintiff*  hath  above  complained  against  him,  the  said  defendant ;  and  this, 
[^&c.,  conclude  with  a  verification,      > 


31.     Private  way. 

First  plea^  general  issue  $  second  plea,  same  as  the  last  form  to  the  first  *, 
and  then  proceed  as  follows  r\  And  the  said  defendant  further  saith,  that  he , 
the  said  defendant,  long  before,  and  at  the  said  sdvend  times,  when,  &c.,  was 
and  still  is  seised  in  his  demesne  as  of  fee,  of  and  in  a  certain  close,  called 
,  contiguous  and  next  adjoining  to  the  said  close,  in  which,  &c.,  and  that 
he,  the  said  defendant,  and  all  those  whose  estate  he  now  hath,  and  at  the  said 
several  times,  when,  &c.,  had  of  and  in  the  said  close,  called  ,  from  time 

whereof  the  memory  of  man  is  not  to  the  contrary,  have  had  and  used,  and 
have  been  accustomed  to  have  and  use,  and  of  'right  ought  to  have  had  and' 
used,  and  the  said  defendant,  at  the  said  times,  when,  &c.,  of  .right  ought  to 
have  had  and  used,  and  still  of  right  ought  to  have  and  use,  a  certain  way  for 
himself  and  themselves,  and  his  and  their  servants,  farmers  and  tenants,  occu- 
piers of  the  said  close,  caUed  ,  to  pass  and  repass,  on  foot  and  with  horses, 
mares,  geldings  and  other  cattle,  from  a  certain  common  and  public  highway, 
in  the  town  of  — -  aforesaid,  into,  through,  over,  and  along  the  said  close  of 

the  said  plaintiff,  called ,  in  which,  &c.,  unto  and  into  the  said  close,  now 

of  the  said  defendant,  and  so  from  thence  back  again,  unto,  into,  through,  and 

over  and  along  the  said  close  of  the  said  plaintiff,  called ,  in  which,  d«,, 

unto  and  into  the  said  common  and  public  highway,  at  all  times  of  the  year,  at 
his  and  their  free  will  and  pleasure  as  to  the  said  close  of  the  said  defendant, 
with  the  appurtenances  belonging  and  appertaining.  And  the  said  defendant, 
being  so  seised  of  his  said  close,  and  also  being  in  the  possession  thereof,  and 
having  occasion  to  use  the  said  way,  did,  with  his  servants  and  horses,  and 
mares,  and  geUings,  and  carriages,  at  the  said  several  times,  when,  ^.y  pass 
and  repass,  in,.by,  through  and  along  the  said  way,  from  the  said  common  and 
25 
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public  highway,  into,  through,  over  and  along  the  said  close  of  the  said  plain- 
tiff, called  ,  in  which,  &c.,  unto  and  into  the  said  close,  now  of  the  said 
defendant,  and  so  from  thence  back  again,  in,  by,  through,  and  along  the  said 
way,  unto  and  into  the  said  common  and  public  highway,  using  the  said  way 
there  for  the  purpose  and  on  the  occasion  aforesaid,  as  he  lawfully  might  for 
the  cause  aforesaid,  and  in  so  doing,  dbc.,  [as  in  last  form^  from  the  second  * 
to  the  end;  justifying  the  trespasses  according  to  the  facts^  observing  the 
introductory  part  of  this  plea. 


Another  form  for  like^  under  a  non  existing:  grant. 

Plea  of  right  of  way  by  a  non  existing  grant. 

Commencement  as  ante^  798."]  —  Because  he  says,  that  at  the  said  several 
times  when,  &c.,  he  the  said  defendant  was  and  still  is  seised  in  his  demesne 
as  in  fee,  of  and  in  a  certain  messuage,  and  divers,  to  wit,  70  acres  of  land,  with  , 

the  appurtenances,  situate  and  being  in  the  township  of,  [&c .]  aforesaid.  And  f 

the  said  defendant  further  saith,  that  long  before  the  said  times  when,  &c.  and 
at  the  time  of  the  making  the  grant  hereinafler  mentioned,  one  J.  P.  was  seised 
in  his  demesne  as  of  fee,  of  and  in  the  said  closes  in  which,  &c.,  and  one  P. 
H.  was  seised  in  his  demesne  as  of  fee,  of  and  in  the  said  messuage  and  land, 
with  the  appurtenances ;  and  the  said  J.  P.  and  P.  H.  being  so  respecttyely 
seised,  heretofore,  and  long  before  the  said  several  times  when,  &c.,  to  wit,  on, 
[j^c."]  at,  [^c.  ventu]  aforesaid,  by  a  certain  deed  then  and  there  made  between 
him  the  said  J.  P.  of  the  one  part,  and  the  said  P.  H.  of  the  other  part,  which 
said  deed  hath  since  been  lost  and  destroyed  by  accident,  and  therefore  cannot 
be  brought  into  court  here,  and  the  date  whereof  for  that  reason  is  wholly  un- 
known to  the  said  defendant,  the  said  J.  P.  so  being  the  owner  of  the  said  closes, 
in  which,  &c.,  did  grant  to  the  said  P.  H.  so  then  being  owner  of  the  said 
messuage  and  land,  with  the  appurtenances,  and  to  his  heirs  and  assigns,  a 
certain  way  for  himself  and  themselves,  and  his  and  their  farmers  and  tenants, 
occupiers  of  the  said  messuage  and  land  with  the  appurtenances,  /or  the  time 
being,  and  for  his  and  their  workmen,  into,  through,  over,  and  across  the  said 
closes  in  which,  &c.,  a  certain  way  towards  a  certain  common  and  public  high- 
way in  the  township  aforesaid,  in  the  county  aforesaid,  and  so  back  again,  into, 
through,  over,  and  across  the  said  closes  in  which,  &c.,  in  the  said  way  there, 
towards  the  said  messuage  and  lands,  with  the  appurtenances,  to  go,  return, 
pass,  and  repass,  on  foot  and  on  horseback,  and  with  their  cattle,  carts,  and  other 
carriages,  every  year,  and  at  all  times  of  the  year,  for  the  convenient  and  ne- 
cessary use,  occupation,  and  enjoyment  of  the  said  messuagq  and  lands,  with 
the  appurtenances  ;  by  virtue  of  which  said  grant,  he  the  said  defendant, 
having  the  estate  of  the  said  P.  H.  of  and  in  the  said  messuage  and  land,  with 
the  appurtenances,  and  being  seised  thereof  in  his  demesne  of  fee,  and  so  being 
in  the  ocCupatkm  thereof,  and  having  occasion  to  use  the  said  way  for  the  con- 
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venieot  ood  necessary  use,  occupatioa,  and  enjoyment  thereof,  at  the  said  ser- 
eral  times  when,  &c.,  entered  into  the  said  closes,  in  the  said  declaration  men- 
tioned, and  with  horses,  mafes,  geldings,  and  other  cattle,  and  with  carts, 
waggons,  and  other  carriages,  passed  and  repassed  from  the  said  messuage 
and  land,  with  the  appurtenances,  into,  through,  and  across  the  said  closes,  in 
which,  &C.,  in  the  said  way  there,  towards  the  said  common  and  public  high- 
way, and  back  again  in  the  said  way  into,  through,  and  across  the  said  closea, 
in  which,  &c.,  towards  the  said  messuage  and  land,  with  the  appurtenances,  as 
it  was  lawful  for  him  to  do,  for  the  causes  aforesaid,  and  in  so  doing,  [&c., 
same  as  inform  ante^  708,  to  the  end,  mutatis  mutandis. 


32^    Plea  of  escape  of  Cattle  by  drfeet  of  Fences. 

First  plea^  general  issue  ^  second  plea  as  follows  :2 — And  for  a  further  plea 
in  this  behalf,  as  to  the  breaking  and  entering  the  said  close  in  the  said  first 
count  of  the  said  declaration  mei^tioned,  and  in  which,  &c.,  and  with  the  feet 
in  walking,  treading  down,  trampling  upon  and  spoiling  the  grass  in  the  said 
close,  and  with  the  said  cattle  in  the  siid  first  count  mentioned,  eating  up,  tread- 
ing down,  depasturing,  consuming  and  spoiling,  other  the  grass  growing  in  the 
said  close,  and  with  the  said  cattle  tearing  up,  eating  off,  pulling  up,  plucking 
off,  consaming,  spoiling,  biting  off,  topping  and  destroying  the  spring  wood  and 
underwood  in  the  said  first  count  mentioned,  and  growing  and  being  in  the  said 
close,  and  breaking  down«  throwing  down  and  destroying  the  said  hedge  and 
fence  in  the  said  first  count  mentioned,  growing,  standing  and  being  round  and 
upon  the  said  close,  and  as  to  the  breaking  and  entering  the  said  close  in  the 
said  last  count  of  the  said  declaration  mentioned,  and  in  which,  dbc.,  and  with 
the  said  cattle  in  the  said  last  count  mentioned,  treading  down,  depasturing, 
eating  up,  biting  off,  tearing  off,  topping,  consuming,  and  destroying  the  spring 
wood  and  underwood  in  the  said  last  count  mentioned,  growing  and  being  in 
the  said  last  mentioned  close,  above  supposed  to  have  been  committed  by  the 
said  defendant,  he,  the  said  defendant,  by  leave  of  the  court  here,  for  this  pur- 
pose first  had  and  obtained,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  says,  that  the  said  plaintiff  ought  not  to  have  or  maintain 
his  aforesaid  action  against  him,  because  he  says  that  the  said  close  in  the  said 
first  count  of  the  said  dedaratioo  mentioned,  and  in  which,  &c.,  and  the  said 
close  in  the  said  last  count  of  the  said  declaration  mentioned,  and  in  which,  dbc, 
now  are,  and  at  the  said  several  times  when,  ftc.,  were  one  and  the 
same  close,  and  not  other  or  diiSerent  closes.  And  the  said  defendant  fur- 
ther saith,  that  he,  the  said  defendant,  before  mid  at  the  said  several  times,  when, 
dbc,  was  lawfully  possessed  of  a  certain  close  called  — —  with  the  appurten- 
ances, situate,  lyitig  and  being  in  the  township  aforesaid,  in  the  county  aforesaid, 
and  oontiguous  and  next  adjoining  to  the  said  close  of  the  said  plaintiff,  in 
which,  Ac.;  and  that  the  said  plaintiff  and  all  other  the  tenants  and  opcupiers 
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of  the  said  close,  in  which,  &c.,  for  the  time  being,  from  time  whereof  the  mem- 
ory of  man  is  not  to  the  contrary,  have  repaired  and  amended,  and  have  used 
and  been  accustomed  to  repair  and  amend,  and  of  right  ought  to  have  repaired 
and  amended,  and  the  said  plaintiff  before  and  at  the  said- several  times,  when, 
&c.,  of  right  ought  to  have  repaired  and  amended,  and  still  of  right  ought  to 
repair  and  amend,  the  [hedge  and]  fence  between  the  said  close  of  the  said  de- 
fendant, and  the  said  close,  in  which,  ^.,  when  and  as  often  as  occasion  hath 
required,  and  shall  or  may  require,  to  prevent  cattle  lawfully  feeding  and  de- 
pasturing, or  being  in  the  said  close  of  the  said  defendant,  from  erring  or  es- 
caping thereout,  through  the  defects  and  insufficiency  of  the  aaid  hedge  and 
fence  into  the  said  close,  in  which,  6bc.,  and  doing  damage  there.    And  the  said 
defendant  further  saith,  that  the  said  hedge  and  fence  before  and  at  the  said 
several  times,  when,  &C.,  were  ruinous,  prostrate,  fallen  down,  and  in  great  de- 
cay, for  want  of  needful  and  necessary  making,  repairing  and  amending  thereof. 
By  means  whereof,  the  said  cattle  in  the  said  first  and  last  counts  of  the  said 
declaration  mentioned,  at  the  said  several  times,  when,  &c.,  then  lawfully  feed- 
ing and  depasturing  in  the  said  close  of  the  said  defendant,  without  the  know- 
ledge of  the  said  defendant,  and  against  his  will,  erred  and  escaped  thereout, 
into  the  said  close,  in  which,  &c.,  through  the  defects  and  insufficiency  of  the 
said  hedge  and  fence,  and  eat  up,  trod  down,  depastured,  consumed  and  spoiled 
a  little  of  the  grass  there  growing,  and  eat  up,  trod  down,  depastured,  tore  up, 
eat  0%  pulled  up,  plucked  ofi^  consumed,  spoiled,  bit  off,  topped  and  destroyed 
a  little  of  the  spring  wood  and  underwood  there  also  growing,  in  the  said  first 
and  last  counts  respectively  mentioned,  and  in  passing  through  the  said  hedge 
and  fence  the  said  cattle,  at  tho  said  time,  when,  &c.,  in  the  said  first  count 
mentioned,  necessarily  and  unavoidably  a  little  broke  down,  threw  down  and 
destroyed  the  same,  being  the  said  hedge  and  fence  in  the  said  first  count  men- 
tioned.    And  on  the  occasions  aforesaid,  he,  the  said  defendant,  at  the  said 
several  times,  when,  &c.,  as  soon  as  he  had  notice  of  the  said  cattle  having  es- 
caped  into,  and  being  in  the  said  close,  in  which,  &c.,  as  aforesaid,  entered  into 
the  said  close,  in  which,  &c.,  to  drive,  and  did  then  and  there  drive  the  said 
cattle  from  and  out  of  the  said  close,  in  which,  dbc.^  into  the  said  close  of  him, 
the  said  defendant,  and  in  so  doing  he,  the  said  defendant,  at  the  said  several 
times,  when,  &c.,  did  necessarily  and  unavoidably  with  his  feet  in  walking, 
tread  down,  trtunple  upon  and  spoil  a  little  d  the  grass  there  also  growing,  do- 
ing no  unnecessary  damage  to.  the  said  plaintiff  on,  the  occasions  aforesaid,  and 
as  he  lawfully  might  for  the  cause  aforesaid;  w;hich  are  the  said  several  sup- 
posed trespasses  in  the  introductory  part  of  this  plea  mentioned,  and  whereof 
the  said  plaintiff  hath  above  complained  against  him,  the  said  defendant.    And 
this,  &c.,  [conclude  with  a  verification.      • 
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And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant,  by  him  [sec- 
ondly3  above  pleaded,  as  to  the  said  several  trespasses  in  the  introductory  part 
of  that  plea  mentioned,  and  therein  attempted  to  be  justified,  says  that  the  said 
plaintiff,  by  reason  of  any  thing  by  the  said  defendant  in  that  plea  alleged, 
ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid  action  thereof 
against  the  said  defendant,  because  he  says,  that  the  said  banks,  mounds  and 
fences,  between  the  said  closes  of  the  said  defendant,  and  the  said  close  or 
piece  or  parcel  of  land  of  the  said  plaintiff,  before  and  at  the  said  several  times 
when,  &c.,  in  the  said  plea  ef  the  said  defendant,  and  in  the  said  declaration 
above  respectively  mentioned,  at,  [&c.]  aforesaid,  were  well  and  sufficiently 
maintained  and  repaired  to  prevent  cattle  feeding  and  being  in  the  said  close  of 
the  said  defendant,  from  escaping  from  and  out  of  the  same  into  the  said  close 
of  the  said  plaintiff,  and  that  the  said  cattle  of  the  said  defendant  in  the  said 
second  plea  mentioned,  at  the  said  several  times  when,  &c.,  were  wild,  ungov- 
ernable and  unruly,  and  used  to  break  down  banks,  mounds  and  fences  in  good 
repair,  and  that  the  said  cattle  of  the  said  defendant,  at  the  said  several  times 
when,  &c.,  at,  Q&c,  the  venue]  aforesaid,  through  their  said  wild,  ungovern- 
able, and  unruly  disposition,  broke  down  the  said  mounds,  banks  and  fences, 
between  the  said  close  of  him,  the  said  plaintiff,  and  the  said  close  of  the  said 
defendant,  the  same  then  being  well  and  sufficiently  maintained  and  in  good 
repair,  as  aforesaid,  and  through  the  breach  of  the  said  banks,  mounds  and 
fences  so  made  by  the  said  cattle  of  the  said  defendant,  as  aforesaid,  the  said 
cattle,  at  the  said  several  times  when,  &c.,  entered  into  the  said  close  of  the 
said  plaintiff,  and  eat  up  the  grass  and  herbage  of  the  said  plaintiff  then  grow- 
ing there,  and  did  damage  there,  in  manner  and  form  as  the  said  defendant  hath 
aboTe,  in  his  said  [second]  plea  in  that  behalf  alleged  ;  wilhout  this,  that  the 
said  cattle,  so  being  in  the  said  close  or  piece  or  parcel  of  land  of  the  said  plain- 
tiff as  aforesaid,  a  little  before  the  said  several  times  when,  &c.,  in  the  said 
[second]  plea  mentioned,  and  against  the  will  of  the  said  defendant,  and  with- 
out his  knowledge  or  consent,  escaped  from  the  said  close,  or  piece  or  parcel  of 
land  of  the  said  defendant,  through  the  defects  and  insufficiency  of  the  said 
baaks,  mounds  and  fences,  between  the  said  close  of  the  said  defendant  and  the 
said  close,  or  piece  or  parcel  of  land  of  the  said  plaintiff,  as  the  said  defendant, 
bath  above  in  his  said  second  plea  in  that  behalf  alleged.     And  this  he,  the 
said  pkintiff,  is  ready  to  verify.     Wherefore  he  prays  judgment  and  his  dam- 
ages by  him  sustained,  by  reason  of  the  committing  of  the  said  trespasses^  to 
be  adjudged  to  him,  &c. 

E.  P.,  Plaintiff's  Attorney. 
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34.    Replication  that  the  Defendant  turned  the  CatUe  into  the  loeue  in  quo. 

Commencement  as  ante^  fonn  33,  p.  803,  and  then  as  follows :"]  — because 
he  says,  that  just  before  the  said  time  when,  &c.,  the  said  cattle  m  the  »Eud 
declaration  mentioned,  were  wrongfully  turned  and  driven  by  the  said  defend- 
ant, from  and  out  of  the  said  highway,  into  and  upon  the  said  close,  or  piece  or 
parcel  of  land,  in '  which,  &c.,  and  upon  that  occasion,  and  by  means  and  in 
consequence  thereof,  the  said  cattle  were,  at  the  said  first  time,  when,  &c.,  in 
the  said  close,  in  which,  &c.,  depasturing  on  the  grass  there  then  growing,  and 
doing  damage  there,  in  manner  and  form  as  the  said  plaintifiT  hath  above  thereof 
complained  against  him,  the  said  defendant.  And  this,  [&c,f  conclude  with  a 
verification* 


35.    Rqoinder  that  Cattle  escaped  by  defect  of  Fences. 

As  in  form  9,  /?.  655,  ancf  then  as  follows: — because  he  says,  that  the 
said  cattle  of  the  said  defendant  escaped  out  of  the  said  common  or  waste,  in 
the  said  [^second]  plea  in  that  behalf  mentioned,  into  the  said  close  in  which, 
&c.,  called,  &c.,  through  the  defect  of  the  said  fences,  in  the  said  [^second]  plea 
in  that  behalf  mentioned,  in  manner  and  form  as  the  said  defendant  hath  above 
in  his  said  [second.]  plea  in  that  behalf  alleged,  and  not  through  any  breach  of 
the  said  fence,  occasioned  as  in  the  said  replication  to  the  said  [second]  plea 
mentioned.  And  of  this  he,  the  said  defendant,  puts  himself  upon  the  country. 


36.     Plea  justifying  entering  Plaintiff's  dose  and  taking  away  geldings  that 
Plaintijff  had  forcibly  taken  it  away  from  the  Defendant,^ 

First  plea,  not  guilty ^  as  ante,  767;  second  plea  as  follows :]  —  As  to  the 
breaking  and  entering  the  said  close  in  which,  dbc.,  and  treading  down,  and 
trampling  upon  the  said  grass,  and  taking,  seizing,  and  leading  away  the  said 
gelding,  the  said  defendants  say,  [actio  non  03  an/e,  792.3  Because  they  say 
that  the  said  C.  D.  long  before  the  said  time  when,  &c.,  to  wit,  on  [d^c]  was 
possessed  of  the  said  gelding,  as  of  his  own  proper  gelding,  to  wit,  at,  [j&c.]  and 
the  said  C.  D.  being  so  possessed  thereof,  the  said  plaintififdid  then  and  there, 
with  force  and  arms,  take  the  said  gelding  from  the  said  C.  D.  and  put  him 
into  the  said  close,  and  wrongfully  detained  him  therein  until  the  said  time 
when,  &c.,  wherefore  the  said  C.  D.  in  his  own  right,  and  the  said  £.  F.  as 
the  servant  of  the  said  C.  D.,  and  by  his  command,  at  the  said  time  wheo,^., 
broke  and  entered  the  said  close  in  which,  dbc«,  in  order  to  retake  the  said  geki* 
ing,  and  did  retake  the  said  gelding  and  carry  him  away,  as  he  lawfully  might 
for  the  cause  aforesaid.  And  this,  [&c.,  conclude  with  a  verificcUion  as  ante, 
79^,  form  21. 

(a)  As  to  a  right  of  entry  for  this  purpose,  see  3  Bla.  Com.  4.^Coiii.  Dig.  Pleader,  3  M.  39. — 
8  T.  R.  78.-2  Roll.  Rep.  65, 208.— 2  Roll.  Ab.  M5. 
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37.    Plea  justifying  Defendants  entering  close^  ^c,  because  the  highway 

is  impassable. 

And  for  a  further  plea  in  this  behalf,  as  to  the  breaking  and  entering  the 
said  clo8e»  &C.9  [{^  necessary^  enumerate  the  trespasses  sSated  in  the  declara- 
tion and  intended  to  be  justijied^']  the  said  defendant  says,  [actio  non,  as  ante, 
p.  801  »3  because  he  says,  that  befpre  and  at  the  said  time  when,  &c.,  and  on 
the  sereral  other  days  and  times  in  the  said  declamtion  mentioned,  there  wast 
and  of  right  ought  to  have  been,  a  certain  common  and  public  highway,  run- 
ning by  and  lying  close  to,  and  adjoining  the  said  close  of  the  said  plaintiff,  in 
which,  &c.,  in  the  said  first  count  mentioned,  for  all  the  citizens  of  the  State 
of  Ohio»  to  go,  return,  pass,  and  repass  on  foot  and  with  hones,  and  other  cat- 
tle, and  with  wagons,  and  other  carriages,  at  all  times  of  the  year,  at  their  free 
will  and  pleasure ;  and  the  said  defendant  further  saith,  that  he,  the  said 
defendant,  being  a  citizen  of  the  State  of  Ohio,  was  desirous  and  had  occasion 
and  was  about  to  go  and  pass,  and  did  endeavor  to  go  and  pass  in,  through, 
over,  and  along  the  said  common  and  public  highway,  with  the  said  wagons 
and  carts  drawn  by  the  said  horses,  in  the  said  first  count  of  the  said  declara- 
tion mentioned,  but  a  great  part,  to  wit,  [ten  yards]  in  length,  and  [ten  yardd] 
in  breadth,  of  the  said  common  or  public  highway,  was  then  and  there  so 
miry,  deep,  foundrous,  ruinous  and  in  such  bad  state  and  condition,  as  to  be 
whoUy  impassable  by  the  said  defendant  with  his  said  wagons  and  horses ; 
and  because  the  said  close  of  the  said  plaintifiT  in  which,  &c.,  in  the  said  first 
count  mentioned,  so  lying  contiguous  and  next  adjoining  the  said  common  and 
public  highway  as  aforesaid,  was  the  most  commodious  and  necessary  way  for 
him,  (he  said  defendant,  to  break  out  of  the  said  highway  so  miry,  foundrous, 
ruinous,  and  in  such  bad  state  and  condition  as  aforesaid,  to  go  and  proceed 
towards  B.,  in  the  county  aforesaid,  with  the  said  wagons  and  with  the  said . 
horses,  he,  the  said  defendant,  at  the  said  time  when,  &c.,  with  the  said 
wagons,  and  the  said  horses,  did  necessarily  and  unavoidably,  and  in  order  to 
proceed  forward  and  towards  B.  aforesaid,  a  little  break  out  of  the  said  part, 
dbc,  of  the  said  highway  so  miry,  dbc.,  as  aforesaid,  and  enter  and  go,  and 
pass  over  that  part  of  the  said  close  of  the  said  pkintifi!*  in  which,  d;c,,  in 
the  said  first  count  mentioned,  which  lay  cloee  to  and  immediately  adjoining 
the  Baid  ccxnmon  or  public  highway,  so  being  in  such  state  and  condition  as 
aforesaid,  as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid,  and  in  so  doing 
he,  the  said' defendant,  with  feet  in  walking,  did  a  little  break  down,  trample 
on,  and  consume  and  sp(Hl,  a  little  of  the  grass  and  com  then  and  there  grow- 
ing and  being,  and  with  the  feet  of  the  said  horses,  and  also  with  the  wheels 
of  the  said  wagons  did  neoesaarily  and  unavoidably  a  liulc  crush,  damage, 
and  spoil  a  little  other  the  grass  and  com  of  the  said  plaintifi*  then  and  there 
ako  growing  and  being,  and  with  the  feet  of  the  said  horses,  and  with  the 
wheels  of  the  said  wagons,  a  little  trampled,  damaged^  and  spoiled  the  earth 
and  soil  of  the  said  plaintifiT  in  the  said  part  of  the  said  close  so  lying  close 
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to  and  immediately  adjoining  the  said  common  or  public  highway  as  afore- 
said,  and  did  then  and  there  necessarily  and  unavoidably  a  little  cut  down  and 
destroy,  prostrate  and  level,  a  little  of  the  trees  and  underwoods,  gates  and 
fences,  in  the  said  last  part  of  the  said  close  there  growing,  erected  and  being, 
doing  on  those  occasions  no  unnecessary  damage  to  the  said  plaintiff,  which 
were  the  same  supposed  trespasses  in  thf  introductory  part  of  this  plea  men- 
tioned, and  whereof,  &c.,  the  said  pkuntiff  hath  akovp  complained  against 
bim ;  and  this,  [^c. ;  conclude  with  n  verification^  a$  ante^  p.  789,  form  17. 


_  -  * 

38.    Plea  (to  Trespass  for  loppings  ^c,  T^ees,)  that  they  overhung^  4^c., 

•    the  Defendant'' s  grounds, 

m 

First  plea,  general  issue ;  second  plea,  after  enumercUing  trespasses,  (f 
necessary,  pleading'  actio  non,  as  ante,  p.  801,  form  32:]  Because  he  says, 
that  the  said  defendant,  before  and  at  the  said  time  when,  &c.,  and  from 
thence  hitherto  hath  been,  and  still  is,  lawfully  possessed  of  and  in  a  certain 
garden  or  parcel  of  land,  situate  and  being  in  the  township  aforesaid,  in  the 
county  aforesaid,  and  that  the  said  branches  in  the  said  first  count  mention- 
ed, and  the  said  wood  and  underwood  in  the  said  last  coimt  mentioned, 
just  before  the  said  time  when,  &c.,  were  overhanging,  encumbering  and 
damaging  the  said  garden  or  parcel  of  land  of  the  said  defendant,  and  the 
vegetables  therein  growing;  wherefore  he,  the  said  defendant,  at  the  said  time 
when,  &c.,  did  cut,  lop  and  top  the  said  branches  and  underwood  so  overhang- 
ing, encumbering,  and  damaging  the  said  close  of  the  said  plaintiff  as  afore- 
said, and  took  and  carried  away  the  said  branches,  wood,  underwood,  and  ber- 
ries, to  a  small  and  convenient  distance,  and  there  left  the  same  for  the  said 
plaintiff,  as  he  laMrfully  might  for  the  cause  aforesaid,  which  are  the  said  sup- 
posed trespasses  whereof  the  said  plaintiff  hath  complained  against  the  said 
defendant.   And  this,  [jSoc,  conclude  with  a  verification,  as  ante,  789,  form  17. 


39.  Flea  in  Trespass  for  entering  a  Colliery,  ^c,  that  the  Dtfendant  demised 

it  to  the  Flaintiff,  with  a  power  of  re-^rdry  if  the  Rent  were  not  paid, 

and  justifying  under  suchFower. 

And  for  a  further  plea  to  the  first  count  of  the  declaration,  the  defendant 

gap,  that  before  the  said  times  when,  &c.,  or  either  of  them,  to  wit,  on,  [&c.i] 

at,  [[&c.,3  by  a  certain  instrument  in  writing  then  and  there  made  between  the 

defendant  of  the  one  part,  and  the  plaintiff  of  the-otber  part,  the  date  whereof 

is  the  day  and  year  last  aforesaid,  he,  the  defendant,  demised  to  the  plaintiff  the 

said  colliery  and  coal  mine  in  which,  &c.,  for  the  term  of  three  years  from 

the  date  of  the  said  instrument  in  writing  and  demise,  he,  the  plaintiff,  paying 

therefor  as  rent,  the  sum  or  consideration  of  — -  cents  per  ton  upon  all  coal 
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which  should  be  worked  therefrom,  []&c.,]  and  it  was,  and  is,  ijk  and  by  the 
said  instrument  in  writing  and  demise  stipulated,  provided  and  agreed  upon 
by  and  between  the  said  parties  thereto,  that  such  rents  should  be  paid  by  the 
plaintiff  to  the  defendant,  in  casji  or  good  and  approved  trade  bills,  on  or  about 

the  day  of  every  month,  upon  all  coal  worked  from  the  said  colliery 

during  the  previous  month,  and  that  the  plaintifi*  should  be  bound  to  work  or 
pay  for  30  tons  of  coal  per  day  at  least,  at  the  rate  of cents  per  ton  afore- 
said, and  that  in  case  of  default  ki  payment  of  such  rents  at  the  times  in  the 
said  instrument  and  demise  appointed  for  payment  thereof  as  aforesaid,  or 
within  six  days  thereof,  or  in  case  of  the  breach  of  any  of  the  agreements  or 
stipulations  contained  in  the  said  instrument  and'  demise  on  the  part  of  the 
plaintiff  to  be  observed  and  performed,  he,  the  defendant  shoold  have,  and  was 
to  have,  full  liberty  and  authority  to  re-enter  into  possession  of  the  said  col- 
liery, and  to  terminate  and  put  an  end  to  the  said  instrument  in  writing  and 
the  said  demise,  giving  three  days'  previous  notice  in  writing  to  him,  the 
plaintiff,  of  such  his  the  defendant's  intention ;  and  the  defendant  further 
saith,  that  afterwardis,  and  aAer  the  making  of  the  said  instrument  and  demise, 
to  wit,  on,  [[&c.,3  at»  [^Cm]  ^^^  plaintiff  entered  into  and  upon  and  became 
and  was  possessed  of  the  aforesaid  colliery,  as  tenant  thereof,  to  the  defendant 
upon  the  terms  aforesaid,  and  continued  to  be  such  tenant  until  he,  the  defend- 
ant, entered  into  and  upon  the  said  colliery,  and  evicted  the  plaintiff  therefrom ' 
in  manner  and  form  and  for  the  causes  hereinafter  mentioned  ;  and  the  defend- 
ant further  saith,  that  afterwards,  and  after  the  making  of  the  said  instrument 
and  demise,  and  whilst  he,  the  plaintiff,  was  such  tenant  and  so  possessed  of 
the  said  colliery  as  aforesaid,  and  long  before  the  expiration  of  the  term  of 
years  therein  mentioned,  to  wit,  on,  [&c.,]  &^i  [[&c.,3  being  the  6th  day  of  a 
month  of  the  said  term  and  tenancy  in  the  said  instrument  in  writing  men- 
tioned, a  certain  large  sum  of  money,  to  wit,  the  said  sum  of  —  dollars,  of 
the  rent  in  the  said  instrument  and  demise  mentioned,  and  thereby  reserved 
and"  made  payable  to  the  defendant,  being  at  and  after  the  aforesaid  rate  of 

cents  per  ton,  upon  30  tons  of  coal  per  day,  for  and  in  respect  of  and 

during  twenty-eight  preceding  days  of  the  said  term  and  tenaficy,  down  to 
and  inclusive  of  the  last  day  of  the  next  preceding  month,  that  is  to  say,  the 
month  of  in  the  same  year  aforesaid,  became  and  was  due  and  payable 

in  cosh  or  good  and  approved  trade  bills,  on  or  about  the  aforesaid day  of 

— ,  A.  ». ,  by  and  from  the  plaintiff  to  the  defendant,  according  to  the 

terms,  tenor,  and  effect  of  the  said  instrument  and  demise,  and  in  mannaf 
therein  mentioned  and  provided  for;  and  the  defendant  further  saith,  that 
although  a  reasonable  time  from  and  after  the  said  *■  day  of  — -,  a.  o. 
,  fox  the  payment  of  the  said  arrears  of  rent  in  cash,  or  good  and 'appro- 
ved trade  bille,  and  six  days  from  the  expiration  -of  such  Kasojiable  time 
respectively  elapsed  long  before  the  giving  of  the  notice  by  the  defendant  next 
hereafter  mentioned,  and  although  before  the  givmg  of  such  notice,  and  after 

the  expiration  of  such  reasonable  time  from  and  afler  the  said  day  of 

26 
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—  as  aforesaid,  to  wit,  on  the day  of  the  said  month  of ,  in  the 

year  aforesaid,  at^  [&c.,]]  he,  the  plaintiff,  was  requested  by  the  defendant  to 
pay  and  discharge  the  said  arrears  of  rent  in  cash,  or  goodr-and  approved  trade 
bills,  yet  the  said  arrears  of  rent  at  the  time  of  giving  the  said  notice  herein- 
after mentioned,  were  anrd  remained  wholly  due,  in  arrear  and  unpaid,  and  the 
same  arrears  or  any  part  thereof  had  not  then  been  paid  in  cash,  .or  good  and 
approved  trade  bills,  or  otherwise  howsoever;  and  the  defendant  further  saith, 
that  thereupon,  heretofore  and  after  the  expiration  of  the  said  six  days  from 

the  aforesaid  lapse  of  such  reasonable  time,  from  and  after  the  said day 

of  ,  in  the  year  of  our  Lord  ,  for  the  payment  as>  aforesaid  of  the  said 
arrears  of  rent,  and  during  the  continuance  of  the  said  term  and  tenancy,  and 
more  than  three  days  before  and  previous  to  the  re-entry  and  eviction  herein- 
after mentioned,  to  wit,  on  the day  of ,  a.  d. ^  at  said  county, 

he,  the  defendant,  gave  to  the  plaintiff  notice  in  writing  of  his,  the  defendant's 
intention  and  determination,  after  three  days  from  the  date  and  giving  thereof, 
to  re-enter  into  possession  of  the  said  colliery  and  coal  mine,  and  to  put  an 
end  to  the  said  demise  and  instrument,  holding  him,  the  plaintiff,  liable  for  the 
payment  and  fulfilment  of  ali  obh'gations  due  and  accruing,  and  which  should 
be  due  in  respect  of  the  same  up  to  the  ^—  day  of  —  aforesaid,  being  the 
third  day  from  and  after  the  date  and  giving  of  the  said  notice  ;  and  the  defend- 
ant further  saith,  that  the  plaintiff  did' not  at  any  time  within  three  days  from 
and  after  the  giving  of  the  said  notice,  or  before  the  re-entry  and  eviction  here- 
inafter mentioned,  pay  or  discharge  the  said  arrears  of  rent  in  cash,  or  good 
and  approved  trade  bills,  or  otherwise  howsoever ;  but  the  said  arrears,  and 
every  part  thereof,  at  the  time  of  the  said  re-entry  and  eviction  hereinafter 
mentioned,  were  wholly  due,  in  arrear  and  unpaid,  contrary  to  the  aforesaid 
provisions  of  the  said  demise  in  that  behalf,  and  thereupon,  and  more  than 
three  days  from  and  after  the  giving  of  the  said  notice  in  writing  to  the  plain- 
tiff, and  while  the  said  {irrears  of  rent  remained  and  were  wholly  due  and 
unpaid  in  cash,  or  good  and  approved  trade  bills,  to  wit,  on  the  day  and  year 
in  the  said  first  count  mentioned,  he,  the  defendant,  peaceably,  quietly,  and 
without  resistance,  re-entered  into  possession  of  the  said  colliery  and  coal 
mine,  in  pursuance  of,  and  compliance  with,  the  said  notice  in  writing  to  that 
efiect,  and  for  the  purpose  of  terminating  and  putting  an  end  to  the  said  instru- 
ment in  writing  and  demise,  which  were  then  thereby  determined,  and  then 
and  from  thenceforth,  he,  the  defendant,  retained  possession  of  the  said  col- 
liery and  coal  mine  for  his  own  use,  and  worked  the  same  for  his  own  use  and 
benefit,  as  it  was  lawful  for  him  to  do,  for  the  causes  in  this  plea  aforesaid, 
which  are  the  same  alleged  trespasses  in  the  said  first  count  mentioned ;  and 
this  the  defendant  is  ready  to  verify ;  wherefore,  \j^c. ;  conclude  a$  antCf  p 
789,  form  17. 
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40.     Rejoinder  (to  a  Replication  of  Demise  to  the  plaintiffs )  notice  to  quit, 

Jlis  on  p,  697  to  the  *,  and  then  as  follows ;]  Because  he  says  thathe,  the 
said  defendant,  afler  the  making  of  the  said  demise,  in  the  said  plea  in  bar 
mentioned,  and  whilst  the  said  plaintiff  was  possessed  of  the  said  place,  in 
which,  [&c.,]  under  and  by  virtue  of  the  said  demise,  as  tenant  thereof  to  the 

said  defendant ;  and  half  a  year  before  the day  of ,  in  the  year,  [&c.]] 

to  wit,  on,  [&c.,]  at,  £&c.,]  gave  due  notice  to,  and  then  and  there  required  the 
said  plaintiff  to  quit  and  deliver  up  the  possession  of  the  said  demised  pre- 
mises, with  the  appurtenances,  tinto  him,  the  said  defendant,  on  the  said  — — 
(lay  of—,  then  next  following ;  and  by  means  thereof  aflerwards,  and  before 
the  said  time  when,  [&c.,3  to  wit,  on  the  day  and  year  last  aforesaid,  the  said 
tenancy  and  the  estate  and  interest  of  the  said  plaintiff  in  the  said  demised 
premises,  and  the  said  place  in  which,  [[&c.,3  with  the  appurtenances,  wholly- 
ended  and  determined,  to  wit,  at,  [&c.,3  aforesaid  ;  and  thereupon  he,  the  said 
defendant,  after  the  said  tenancy  was  so  ended  and  determined  as  aforesaid,  to 
wit,  at  the  said  several  times  when,  &,c,,  entered  into  the  said  dwelling-house 
ia  which,  &c.,  and  committed  the  said  supposed  trespasses  in  the  introduc- 
tory part  of  the  said  second  plea  mentioned,  as  he  lawfully  might  for  the  cause 
aforesaid,  to  wit,  at,  [&c.,]  aforesaid.     And  this,  [&c.,  conclude  as  ante,  646. 


41.     Surrejoijuler  that  notice  to  quit  was  waived. 

As  in  form  lly page  046,  and  then  as  follows ;]  Because  he  says,  that  after 
the  giving* of  the  said  notice  in  the  said  rejoinder  mentioned,  and  before  the 
expiration  of  the  said  tenancy,  to  wit,  on,  [&c.,  at,  [&c.,]  aforesaid,  the  said 
defendant  waived,  relinquished  and  abandoned  tho  said  notice,  and  then  and 
there  assented,  and  agreed  with  the  said  plaintiff  to  the  continuance  of  the  said 
tenancy  in  the  said  replication  mentioned  ;  and  the  said  tenancy  did  continue 
from  thenceforth,  until,  and  at  and  after  the  said  time  when,  &c.,  to  wit,  at, 
Q&c.,3  aforesaid.  And  this  he,  the  said  plaintiff,  is  ready  to  verify ;  where- 
fore, as  before,  he  prays  judgment  and  his  damages  by  him  sustained,  on 
occasion  of  the  committing  of  the  said  trespasses,  to  be  adjudged  to  him,  dbc. 

E.  F.,  Plaintiff's  Attorney. 


42.    Rdmtter  denying  waiver  of  notice  to  quit, 

C.  D.-J 

ads.     >  Com.  Pleas. 

A.  B.J 

And  the  said  defendant,  as  to  the  said  surrejoinder  of  the  said  plaiotiff,  to 

the  said  rejoinder  of  the  said  defendant  to  the  said  replication  to  the  said  [sec- 
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. ^ . . — ■ ,    ■ ■       -,  —  ■  — . . — — . _  —  _  ^ 

ond]  plea  of  the  said  defendant  saith,  that  the  said  plaintifi*  ought  not,  by  rea- 
son df  any  thing  by  him  in  that  surrejoinder  alleged,  to  have  or  maintain  his 
aforesaid  action  against  him,  in  respect  of  tlie  said  supposed  trespasses  in 
the  introductory  part  of  the  said  [second]  plea  mentioned,  because  he  saith 
that  the  said  defendant  did  not  waive,  relinquish  or  abandon  the  said  notice,  or 
assent,  or  agree  with  the  said  plaintiff  to  the  continuance  of  the  said  tenancy 
in  said  replication  mentioned,  nor  did  the  same  continue  in  manner  and  form 
83  the  said  plaintiff  hath  above,  in  his  said  surrejoinder,  in  that  behalf  alleged. 
And  of  this  the  said  defendant  puts  himself  upon  the  country,  &c. 

G.  H.,  Defendant's  Attorney. 


.  D.J 


A.  B. 
C 


43.     Surrebutter  (similiter,) 
Com.  Pleas. 


And  the  said  plaintiff  as  to  the  said  surrebutter  of  the  said  defendant,  and 
whereof  he  hath  put  himself  upon  the  country,  doth  the  like. 

E.  F.,  Plaintiff's  Attorney. 


CHAPTER    XII. 


REPLEVIN. 

K  For  what  it  may  be  brought. 

2.  When  demand  necessary. 

3.  Who  may  bring  the  action. 

4.  Against  whom. 

6.     How  brought,  and  form  of  the  precipe,  affidavit  and  writ. 

6.  Proceedings  on  the  writ ;  its  execution  and  return  ;  with  forms 

of  appraisement,  bond,  and  return. 

7.  Pleas,  &c.,  in  Replevin. 


1.     For  what  it  may  be  brought. 

This  action  is  generally  resorted  to,  in  Ohio,  to  recover  possession  of  a  spe- 
cific article,  wrongfully  detained  from  the  owner.    It  is  regulated  by  statute.* 

It  does  not  lie  for  fixtures,  attached  to,  and  forming  a  part  of  the  freehold  ; 
but  for  goods  and  chattels,  generally. 

If  the  appraised  value  of  the  property  does  not  amount  to  one  hundred  dol- 
lars  or  more,  the  plaintifi*can  recover  no  costs ;  inasmuch  as  he  should,  when 
the  property  is  worth  less  than  one  hundred  dollars,  bring  his  action  before  a 
justice  of  the  peace.** 


2.     When  demand  necesiary. 

The  plaintiff  must  show  that  he  was  entitled  to  the  possession  of  the  pro- 
perty at  the  time  the  suit  was  commenced.  It  must  also  appear  that  the  deten- 
tion, by  the  defendant,  was  wrongful.  In  all  cases  in  which  the  defendant's 
possession  is  lawful  and  proper,  until  the  plaintiff  demands  the  property,  a 
demand  must  be  made  before  the  suit  is  brought.  Thus,  if  property  be  found 
which  was  lost  by  the  owner,  no  action  could  be  maintained  in  Replevin,  for 
the  property,  until  afler  demand ;  for,  the  possession  of  the  finder  is  lawful  and 
proper,  until  the  owner  makes  known  his  claim.  But  an  assumption  and  exer- 
cise of  authority  over  the  goods  of  another,  inconsistent  with  the  title  of  the 

(a)  Sw&n'i  Stat.  784.  (b)  44  toI.  Stat.  41,  §  2. 
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owner,  or  in  exclusion  of  his  right,  such  as  a  wrongful  taking  in  the  first  in- 
stance, will  dispense  with  a  demand. 

So,  where  a  sale  and  delivery  of  goods  has  been  procured  by  fraud,  the 
vendor,  it  seems,  may  maintain  Replevin^  without  demand. 

And,  ill  genera],  whenever  Trover  can  be  maintained  without  demand,  Re- 
plevin may  a]so  be  maintained  without  a  previous  demand.** 

No  demand  is  necessary,  in  order  to  sustain  an  action  against  an  officer,  who 
levies  on  goods  in  possession  of  a  judgment  debtor.* 


3.     Tflio  may  bring  the  action. 

It  is  not  necessary,  in  order  to  maintain  this  action,  that  the  plaintiff  should 
be  the  owner  of  the  property ;  but,  whether  owner  or  not,  he  may  sue  in  Re- 
plevin, if  entitled  to  the  immediate  possession. 

A  person  whose  property  has  been  taken  in  execution  upon  a  judgment 
against  him,  or  upon  any  mesne  or  final  process  against  him,  however  infor- 
mal the  proceedings,  cannot  replevy  the  property.*  So,  where  a  person's 
property  is  taken  for  the  payment  of  any  tax,  fine  or  amercement^  assessed 
against  him,  he  can  have  no  remedy  therefor  by  an  action  of  Replevin** 

The  action  will  not,  in  general,  lie  by  one  joidt  tenant,  tenant  in  common  or 
parcener,  against  his  companion ;  for,  if  one  joint  owner,  by  a  writ  of  Replevin, 
obtained  exclusive  possession  as  against  his  companion,  he  would  violate  the 
same  right  of  possession  of  which  he  complained. 


4.     Against  whom. 

The  suit  must  be  brought  against  the  person  in  possession  of  the  property ; 
and  the  plaintiff,  under  the  plea  of  non  detinet,  must  prove  that  the  goods  were 
in  the  possession  of  the  defendant,  as  a  part  of  his  case. 


6.    How  brought ;  and  form  of  the  prsscipey  affidavit  and  writ.  ^ 

The  first  step  to  be  taken,  in  the  prosecution  of  an  action  of  Replevin,  is,  to 
make  out  and  file  in  the  clerk's  office  a  praecipe,  with  an  affidavit  by  the  plain- 
tiff, his  agent  or  attorney,  setting  forth  the  matters  contained  in  the  form  herein 
given.*  A  writ  of  Replevin,  issued  without  such  affidavit,  will  be  quashed  at 
thexosts  of  the  clerk  issuing  the  same,  who,  as  well  as  the  plaintiff,  will  also 

(a)  1  Hill's  N.  Y.  Rep.  311 ;  lee  ante  p.  20,        (b)  See  ante  p.  20,  21;  and  the  casei  there 
21,  and  the  canes  there  cited;  see  15 Ohio  Rep.    cited.  (c)  18  Ohio  Rep.  80. 

200.  (d)  Sevan's  Stat.  787,  §  12. 
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be  lial>le  in  damages  to  the  party  injured/  But  the  def<mdant  cannot  object  to 
a  delireiy  of  the  property  upon  the  writ,  on  the  ground  that  no  affidavit  was 
aed.* 

The  goods  and  chattels  should  be  described  with  at  least  as  taach  certainty 
as  in  trover.' 

If  the  sheriff  is  to  be  the  defendant,  the  praecipe  should  request  that  the  writ 
be  directed  to  the  coroner. 


Prmcipe  and  Affidavit. 

A.  B.  . 

Replevin.     Damages  —  Dollars  .** 


..  B.1 
V.     tin 
J.  D.J 


Issue  a  writ  of  Replevin  for  the  following  goods  and  chattels,  to  wit,  [here 
describe  the  articlee.'] 

T.,  Attorney  for  Pkiniifll 
To  the  Clerk  of Common  Pleas. 

Dated,  &c. 

^ffidavUk 

The  above  named  A.  B.  makes  oath  and  says,  that  he  has  good  right  to  the 
possession  of  the  goods  and  chatlels  described  in  the  above  pnecipe ;  that  the 
same  are  wrongfully  detained  by  the  said  C.  D. ;  that  the  said  goods  and  chat- 
tels were  not  taken  in  execution  on  any  judgment  against  the  said  A.  B.,  nor 
for  the  payment  of  any  tax,  fine  or  amercement,  assessed  against  him,  nor  by 
virtue  of  any  writ  of  replevin,  or  any  other  mesne  or  final  process  whatsoever, 

issued  against  the  said  A.  B. 

A.  B. 
Sworn  to,  &c. 

The  Ukey  by  an  Jigenl  or  AUorney. 

T.  W.,  of,  &c.,  makes  oath  and  says,  that  he  is  the  agent  [or  attorney]  of  the 
said  A.  B.  iu  thi^  behalf,  and  that,  as  he  is  informed  and  verily  believes,  the 
said  A.  B.  has  good  right,  dbc,  [as  above. 

Writ  of  Replevin. 
The  State  of  Ohio. 

To  the  SheriflTof County,  Greeting: 

We  command  you,  that  without  delay  you  cause  to  be  replevied  unto  A.  B., 
the  goods  and  chattels  following,  to  wit,  [here  deeeribe  the  property  precisely  as 

(a)  Swaa'i  Stat.  787,  §  12.  (c)  Ai  to  description  in  TroTer^aee  ante,  vol.  1, 689. 

<b)  10  Ohio  Rep.  S44.  (d)  A  ram  raficient  to  coTer  the  real  damage. 
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in  the  praecipe^  which  C.  D.  wrongfully  detains  from  the  said  A.  B!,  as  is 
said  ;  and  also  that  you  summon  the  said  CD.  to  appear  at  the  next  terra  of 

our  Court  of  Common  Pleas,  to  be  held  within  and  for  the  said  cohnly  of -^ , 

to  answer  unto  the  said  A.  B.  for  the  unlawful  detention  of  the  goods  and  chat- 
tels aforesaid,  damages dollars,  [the  amount  stated  in  the  prsscipe,']  and 

have  you  then  there  this  writ. 

Witness,  F.  C,  Clerk  of  our  said  Court  at  C,  this day  of  — , 

A.  D.  . 

T.C.,  Clerk. 


6.     Fraceedbiga  on  the  Writ  —  iu  Execution  and  return  with  Forms  of 

Appraisement^  Bond,  and  Return. 

9 

.  The  first  step  to  be  faken  by  the  sherifi*,  is,  to  seize  the  property  described  in 
the  writ*  For  this  purpose,  he  may  break  open  any  house,  stable,  out-house, 
or  othep  building,  in  which  the  property  described  in  the  writ  is  concealed, 
having  first  made  demand  of  such  property,  and  of  entrance  into  such  build- 
ing, and  the  same  being  refused.* 

Upon  seizure  of  the  property,  the  sherifi!*  must  have  it  appraised  by  the  oaths 
of  two  or  more  disinterested  persons.**  •       '  ' 

The  sheriff  will  administer  an  oath  to  the  appraisers  as  follows  : 

You  do  solemnly  swear,  in  the  presence  of  Almighty  God,  that  you  will 
truly  assess  the  value  of  the  property  replevied  by  me  in  the  case  of  A.  B.  o. 
CD. 

The  appraisement  may  then  be  made  out  in  the  form/ollowing  : 

FORM   OF   APPRAISEMENT   OF   PROPERTY   TAKEN    UPON   A   WRIT    OF   REPLEVIN. 

A.  B.-) 

V.'    y  Replevin.     Com.  Pleas. 

C  D.J 

We,  the  undersigned,  disinterested  in  the  premises,  being  first  duly  sworn, 
do  assess  the  true  value  of  the  following  property,  seized  by  the  sheriff  of  ^ 
county  upon  a  writ  of  replevin  in  the  at>ove  case,  as  follows. 

One  horse  at  fifty  dollars,  [&c,] 

[Dated]  [Signed] 

E.  F. 

G.  H. 

Attest,      S.  S.,  Sheriff '—' county. 

The  officer  will  then  give  notice  to  the  plaintiff,  his  agent  or  attorney,  that  a 
bpnd  is  required.  This  bond  must  be  executed  by  the  plaintiff,  with  two  or 
more  responsible  freeholders  of  the  county,  as  sureties. 

• 

(a)  Swao'fl  Stat.  785,  eec  S.  (b)  Swan'a  Staf.  787,  lec.  10. 
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If  the  appraised  value  of  the  property  is  less  than  fifty  dollars,  the  bond 
must  be  at  least  for  one  hundred  ;  and-  if  the  appraised  value  of  the  property 
is  fifty  dollars,  or  upwards,  then  the  bon4  must  be  for  at  least  double  the  ap- 
praised value  of  the  property.^  The  statute  prescribes  the  condition  of  the 
bond,*  and  the  whole  may  be  in  the  form  following : 

FORV  OF   REPLEVIN   BOND. 

Know  all  men  by  these  presents,  that  we,  A.  B.,E.  F.  andG.  H.,of county, 

are  held  and  bound  Co  C.  D.,  [the  name  of  the  defendant,"]  in  the  penal  sum 
of  [Jiere  insert  at  least  one  hundred  if  the  property  U  appraised  at  less  than 
J^ty  dollars,  and  double  the  value^  at  least ,  if  appraised  at  more  than  fifty 
dollars^  for  the  payment  of  which  we  jointly  and  severally  bini"  ourselves. 
Sealed  with  our  seals,  and  dated  this- ^y  of ^  ▲.  p.  . 

The  condition  of  the  above  obligation  is  such,  that  whereas  the  said  A«  Q., 

on  the day  of a.  d.  — ,  Sued  out  of  the  Court  of  Common  Pleas 

of county,  a  writ  of  replevin  against  the  said  C.  D.,  for  the  following 

goods  and  chattels,  to  wit :  \Here  describe  them  and  their  vcdue  as  in  the  ap- 
praisement,'} 

And  which  said  writ  is  retarnable  at  the  next  —  term  of  said  court : 

KOW  iC  the  said  A.  B.  shall  appear  at  the  said  next  term  of  said  court,  and 
prosecute  his  said  suit  to  effect,  and  pay  all  costs  and  damages  which  shall  be 
awarded  against  him,  then  this  obligation  shall  be  Void,  otherwise  in  full  foicei 

[Signed]  A.  B.  [seal.] 
E.  F.  [seal.] 
G.  H.  [seal.] 

Perhaps  the  bond  will  be  held  good,  although  not  signed  by  the  plaintiff.'* 

The  officer,  upon  receiving  the  bond,  will  deliver  the  property  to  the  plain- 
tiff, and  return  the  appraisement  and  bond  to  the  court  with  the  writ. 

If,  however,  4he  plaintiff,  his  agent  or  attorney',  cannot  give  satisfactovy  se- 
curity, or  neglects  to  give  bond,  for  the  period  of  twenty-four  hours  from  the 
time  the  property  is  taken  in  replevin,  the  officer  must  returh  the  property  to 
the  defendant.     The  officer  cannot  take  a  bond  after  that  time«" 

If  the  officer  delivers  property,  replevied,  to  the  plaintiff,  his  agent  or  attor- 
ney, or,  detains  the  same  from  the  (defendant,  without  taking  the  bond  of  the 
plaintiff,  his  agent  or  attorney,  (with  two  or  more  freehold  sureties  of  the 
county,)  within  twenty-four  hours  from  the  period  of  taking  such  property,  or, 
if  the  officer  take  insufficient  security,  he  will  be  liable  to  the  defendant  in 
damages.' 

The  return  upon  the  writ  of  replevin  may  be  as  follows  : 

By  virtue  of  this  writ,  December  27th,  a.  d.  18 I  replevied  the  within 

described  goods  and  chattels,  [or  if  part  only  are  replevied^  say:  \  replevied 
the  following  goods  and  chattels,  to  wit :  {describe  them,)  in  the  within  writ 

(a)  Swan's  Stat.  797,  §10.  (b)    10  Ohio  Rep.  440.  (c>    Swan's  Sut.  785,  §4. 

27 
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named ;  the  residue  thereof  not  found,]  I  caused  the  value  of  the  same  to  he 
ascertained  hy  the  oath  of  E.  F.  and  G.  H.,  (two  disinterested  persons,  and 
aAer  heing  duly  sworn  hy  me  to  truly  assess  the  value  thereof,)  as  per  sched- 
ule herewith  returned,  and'  delivered  said  property  to  the  pkmtifi^  he  having 
given  bond  with  R.  S.  and  T.  A.,  his  sureties,  two  responsible  freeholders,  per 
bond  herewith  returned.  I  also  summoned  the  defendant  to  appear  at  the  re- 
turn term  of  this  writ,  in  pursuance  of  the  coAmaod  thereof. 

S.  S.,  Sheriff  of county. 


.  D.l 
Bids.    V  In 
.  B.J 


a  D. 

ads.    ^  In  Replevin. 
A, 


7.    Pleca^  ^c,  in  Replevin. 
Plea  ofnon  detineL'^ 


And  the  said  C.  D.  comes  and  defends,  &c..  and  says  that  he  does  not 
wrongfully  detain  the  goods  and  chattels  in  the  declaration  mentioned,  or  any 
part  thereof,  in  manner  and  form  as  therein  alleged ;  and  of  this  he  puts  him- 
self upon  the  country,  6bc.,  and  the  said  A.  B.  doth  the  like. 

Property  in  anotherj^erson, 
CD.-)  ^    ^  ^ 

ads.    y  In  Replevin. 
A.  B.J 

And  the  said  C.  D.  comes  and  defends,  &c.,  and  says  that  the  said  A.  B. 
ought  not  to  have  his  aforesaid  action  against  him,  because  he  says  that  the 
said  goods  and  chatfehy  in  the  said  declaration  mentioned,  at  the  said  time 
when,  &c.,  were  the  property  of  the  defendant,  (or,  oj  one  JEJ.  F»)  and  not  of 
the  plaintifi^  and  this  he  is  ready  to  verify ;  wherefore  he  prays  judgment  if 
the  said  A*  B.  ought  to  have  his  aforesaid  action  thereof  against  him,  dbc. 

Replication  thereto. 

And  the  said  A.  B.,  as  to  the  plea  of  the  said  O.  D.,  secondly  above  pleaded 
in  bar,  says  that  he  ought  not  to  be  barred  of  his  action  aforesaid,  because  he 
says  that  the  said  goods  and  chattels,  in  the  said  declaration  mentioned,  at  the 
said  time  when,  &c.,  were  the  property  of  him,  the  said  A.  B.,  and  not  of  the 
said  CD.,  (or,  of  the  said  E.  F.,)  as  the  said  C.  D.  in  his  said  plea  hath  al- 
leged ;  and  of  this  he  puts  himself  upon  the  country,  &c.,  and  the  said  C.  D. 
doth  the  Uke. 

(a)  Under  this  plea  the  defendant  may  show  wis^,  any  further  than  rach  original  taking  may 

that  he  holds  the  property  in  dispute  by  virtue  go  to  show  whether  the  dttainer  is  wrongful  or 

of  a  leyy  on  execution  against  a  third  person,  right;  7  Ohio  Rep.  (Part  2d)  133. 
made  by  himself  as  constable;  10  Ohio  Rep.  844.        One  intrusted  with  personal  property  is  not 

The  plea  of  non  eepit  presents  an  immaterial  thereby  estopped  fiom  contesting  the  right  of 

issue — ^Wriglit,  645— inasmuch  as  it  is  wholly  ownership  of  the  person  who  intrusted  him  with 

immaterial  whether  the  original  taking  were  by  it,  and  n^ed  not  first  redeliTer  the  property;  14 

rfght  or  by  wrong,  by  fraud,  baiknent  or  other-  Ohio  Rep.  68. 
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Sec.   I.      FILING  THE   DECLARATION. 

In  most  of  the  circuits  the  declaration  and  copies  are  made  out  by  the  attor- 
ney of  the  real  plaintiff,  and  copies  served  by  some  private  person,  or  the 
sheriff,  before  the  original  declaration  is  filed  in  the  clerk's  office.  But  the 
declaration  in  such  case  must  be  filed  and  proper  entries  made,  at  the  term  to 
which  the  tenant  is  warned  to  appear,  or  the  case  is  not  in  court  ;^  and,  in 
general,  after  serving  the  copies,  and  ten  days  before  the  appearance  term  de- 
signated in  the  notice  to  the  tenant,  the  service  is  indorsed  on  the  original 
declaration,  (and  sworn  to  if  not  served  by  an  officer  of  the  court,)  and  the  ori- 
ginal, thus  indorsed,  is  filed  with  the  clerk,  who  then,  for  the  first  time,  enters 
the  case  on  the  docket. 

(a)  7  Monroe,  406. 


X. 
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.^  SerTioe  of  Uie  Dedaration. 


In  other  circuits,  the  original  declaration  is  filed  with  the  clerk,  who  enters 
the  case  on  the  docket,  and  makes  out  a  certified  copy  of  the  declaration,  and 
delivers  the  same  to  the  sherifiT.  The  sheriff*  makes  out  copies  from  the  one 
certified  by  the  clerk,  and  after  serving  the  copies,  indorses  service  upon,  and 
returns  the  certified  copy  to  the  court  in  like  manner  as  if  the  same  were 
process. 


SXC.    II.      SERVICE    OF   THE    DECLARATION. 

'  I.    Its  object* 

The  declaration,  in  ejectment,  is  a  species  of  process  to  bring  the  party  in^ 
terested  into  court :  its  delivery  to  the  person  in  possession,  resembles  the 
service,  of  a  writ,  rather  than  the  delivery  of  a  declaration ;  and  as  it  is  the  first 
and  only  "warning  which  the  person  in  possession  receives  of  the  proceedings 
of  the  claimant,  the  courts  are  careful  that  a  proper  delivery  be  made,  and  that 
the  nature  and  contents  of  the  declaration  be  explained  at  the  time  to  the  party 
to  whom  it  is  delivered.' 


2.     When  to  be  served. 

By  the  statute  of  Ohio,**  it  is  provided,  that  no  plaintiffshall  proceed,  in  eject- 
ment, to  recover  any  lands  or  tenements  against  a  casual  ejector,  without  ten 
days  previous  notice  being  given  to  the  tenant  in  possession,  if  any  there  l)e. 

This  notice  is  considered  as  legally  given  by  the  service  of  the  declaration 
in  ejectmentf  with  the  common  notice  attached,  ten  days  before  the  term  to 
which  it  is  returned.* 

The  doctrine  of  notice  to  quit,  as  applied  in  England,  is  not  applicable  in  this 
state ;  and  the  only  notice,  in  general,  necessary,  to  enable  a  party  to  recover 
in  ejectment,  is  the  ten  days  notice  mentioned  in  this  section  of  the  statute.'' 

Where,  however,  suit  is  brought  to  recover  possession,  as  against  a  tenant, 
whose  term,  by  the  provisions  of  the  lease,  is  to  expire  upon  previous  notice, 
the  notice  required  by  the  lease  should  be  given,  before  bringing  an  action  of 
ejectment. 

Although  the  court  will  sometimes  make  that  a  good  service^  under  particu- 
lar circumstances,  which  otherwise  would  be  imperfect,  yet,  where  the  service 
has  been  within  the  ten  days  which  the  declaration  and  notice  designates  for 
the  appearance  of  the  tenant,  they  will  not  allow  it  to  be  ante-dated,*  but  the 
cause  will  be  continued  to  the  next  term. 

(a)  4  Watih.  C.  C.  Rep.  200;  12  Wend.  180;        (c)  2  Ohio  Rep.  267.  (d)  Id.  lb. 

8  Wend.  430;  Adami  on  Eject.  209.  (e)    Rankin  v.  Brindley  1  N.  &  M.  1 ;  4  B. 

(b)  Swan*a  Stat.  662,  §  70.  &  Ad.  84. 
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Service  of  the  Declaration* 


3,    By  whom  to  be  served. 

Any  competent  and  disinterested  person,  whether  an  officer  of  the  law  or 
notf  may  serve  the  declaration. 

The  difference  between  the  sheriff  or  coroner  serving  the  declaration  and  a 
private  individual,  is,  that  if  served  by  the  latter,  he  must  make  affidavit  to 
the  service  ;  whereas,  if  served  by  an  officer,  he  may  make  return  of  the  ser- 
vice without  verifying  it  by  his  oath/ 


4.     Upon  whom  to  he  served. 

In  general,  the  service  should  be  made  personally,  upon  the  person  in  pos- 
session, exercising  acts  of  ownership ;  or,  when  the  possession  is  divided 
among  several,  the  service  should  be  Upon  each  separate^.  If,  therefore  the 
premises  are  leased  to  one  or  several  persons  who  are  in  possession,  the  service 
should  not  be  upon  the  landlord,  but  upon  the  tenants. 

When  personal  service  can  be  made  upon  the  person  named  in  the  notice,  it 
is  immaterial  whether  at  the  time  of  the  service,  he  be  on  the  premises  or  else- 
where.* 

When  the  tenant  in  possession  resides  abroad,  or  has  absconded,  service  may 
be  effected  on  liis  agent,  on  the  premises.* 

Where  it  appeared  that  the  tenant  had  absconded,  leaving  the  key  of  the 
door  with  a  broker,  and  with  directions  to  let  the  house>  the  court  held  that  ser- 
vice of  a  co^  of  the  declaration  on  the  broker,  and  sticking  up  another  copy 
on  the  door  of  the  premises,  was  sufficient  for  judgment  against  the  casual 
ejector.* 

If  the  person  named  in  the  notice  is  absent,  either  wilfully  or  from  accident, 
the  service  should  be  made  upon  such  member  of  his  family  as  will  be  most 
likely  to  convey  to  the  tenant,  and  correctly,  the  object  and  nature  of  the 
service.     The  mode  of  such  service  will  be  hereafter  stated. 

Where  the  premises  had  been  let  to  one  person,  and  he  had  under  let  to 
others,  it  was  held  to  be  necessary  to  serve  all  the  under  tenants.* 

Where  A.  and  B.  occupied  the  same  house,  B.  being  absent,  it  was  held  that 
a  copy,  served  on  A.,  in  the  presence  of  B.'s  wife,  was  insufficient ;  that  a 
copy  should  have  been  also  served  oa  B.*s  wife.' 


(a)  8  Wadi.  G.  C.  Rep.  866. 

(b)  Stra.  1064. 

<c)  4  B.  «(  A.  6683  Stepb.  N.  P.  1426. 
<d)    Scott  V.  Roe,  8  Dowl.  P.  C.  254. 


(e)  4  Bam.  It  CreiM.  259. 

(f)  3  Wash.  C.  C.  Rep.  866;  see  1  B.  &  P. 
369. 
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6.    How  served. 

In  general,  the  mere  delirery  of  a  copy  of  the  declaration  is  not  a  service  of 
the  declaration.  There  must  also  be  an  explanation  of  the  object  and  mean- 
ing of  the  declaration  and  notice.  This  explanation  may  be  made  by  reading 
the  notice  and  by  informing  the  person  that  the  land  in  his  possession  is  claimed 
by  persons  named  in  the  declaration;  that  he  must  defend  the  suit  in  court ; 
and  if  he  neglects  to  attend  to  his  defence,  at  the  next  term  of  the  court,  he 
will  be  turned  out  of  possession. 

It  will  be  perceived  that  a  declaration  is  not  served  where  the  intent  and 
meaning  of  the  notice  and  declaration  are  not  explained  when  a  copy  of  the  dec- 
laration is  delivered  ;  unless,  indeed,  the  statements  of  the  tenant  show  that  he 
understands,  without  explanation,  its  intent  and  meaning.* 

It  is  not  necessary  that  service  should  be  on  the  land.  It  may  be  made 
there  or  elsewhere.* 

If  a  person  named  in  the  notice  cannot  be  found  on  the  premises,  being  ab- 
sent, then  all  such  steps  should  be  taken,  on  the  premises,  as  to  be  most  likely 
to  convey  to  the  tenant  a  copy  and  information  of  the  object  of  the  declaration 
and  notice. 

But  no  very  well  defined  rule  upon  this  subject  can  be  given,  inasmuch  as 
the  court, always  exercises  a  discretion,  and  will  determine  whether  the^ervice 
was  sufficient  or  not  from  the  circumstances  of  each  case;  always,  however, 
protecting  a  tenant  when  his  default  to  appear  arises  from  the  want  of  notice 
of  the  pendency  of  the  suit. 

When  the  tenant  is  wilfully  absent  to  prevent  the  service  of  the  declaration, 
or  endeavors  to  avoid  the.  service,  proof  of  this  and  service  on  hfs  wife,  or  if 
his  house  be  shut  up,  a  declaration  and  notice  nailed  on  the  door,  would  be 
sufficient. 

A  tender  of  the  declaration  and  reading  the  notice  aloud,  though  the  tenant 
refuse  to  receive  it,  or  run  away  and  shut  the  door  before  it  is  read,  or  threaten 
with  a  gun  to  shoot  the  person  serving  it,  if  he  should  come  near ;  throwing 
the  declaration  in  at  the  window,  sticking  it  to  the  door,  or  leaving  it  at  the 
house,  upon  the  servants'  .r/gfusing  to  call  their  master,  have  been  held  good 
service  f  for,  in  such  case,  it  is  apparent  that  the  tenant  knows  the  object  and 
intent  of  the  declaration  and  notice,  which  is  all  that  the  service  could  accom- 
plish, however  formally  made. 

If  the  tenant  has  absconded  and  left  the  premises  in  the  care  of  another 
person,  as  his  agent,  service  should  be  made  on  the  agent. 

The  steps  proper  to  be  taken  when  the  tenant  is  accidentally  absent,  will 
depend,  in  some  degree,  upon  the  situation  of  the  premises,  and  the  manner  in 
which  they  are  occupied.  If  the  family  of  the  tenant  are  on  the  premises,  a 
copy  should  be  lefl  with  his  wife,  with  a  request  to  give  it  to  her  husband,  at 
the  same  time  explaining  to  her  the  object  and  intent  of  the  declaration  and 
notice,  and  with  a  request  that  she  will  inform  her  husband. 

(a)  1  Cow.  222.  (b)  Stra.  1064.  (c)  Adaia*e  Eject.  214. 
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Service  on  a  bfother  or  daughter  of  the  tenant  in  possession,  will  be  insuffi- 
cient,'iinles8  the  tenant  afterwards  acknowledge  its  receipt/ or  circumstances 
be  proved  to  show  that  it  came  to  the  knowledge  of  the  tenant. 

In  general,  if  the  tenant  is  accidentally  from  home,  and  the  service  is  made 
on  his  son  or  other  member  of  his  family  than  his  wife,  or  by  nailing  the  dec- 
laration and  notice  to  the  door,  if  the  house  is  shut  up  and  no  one  in  it,  or  by 
any  other  means  than  personal  service  on  the  tenant,  or  his  wife,  the  court 
will  not  hold  it  suffipient,  unless  they  are  satisfied  from  the  facts  stated,  that 
the  service  came  to  the  knowledge  of  the  tenant  ten  days  before  the  appear- 
ance term.**  Service  on  the  wife,  however,  is  generally  deemed  sufficient, 
without  any  additional  circumstances,  to  show  that  it  came  to  the  hands  of  her 
husband ;  for,  it  is  presumed  that  he  is  temporarily  absent  ^  but  if  it  appear  that 
the  husband  did  not  return,  and  was  not  informed  of  the  service  until  within 
ten  days  before  the  appearance  term,  the  plaintiff  will  not  be  entitled  to  judg- 
ment by  default  —  at  least  until  the  next  term. 


6.     The  Affidavit  of  Service  and  Ferms. 

The  affidavit  must  state  the  mode  in  which  the  declaration  was  served ;  and 
usually  states  that  a  copy  of  the  declaration  and  notice  were  delivered  to  the 
tenant  in  possession  or  his  wife,,&c.,  and  that  the  notice  thereto  annexed  was 
read  and  explained  at  the  time  of  the  delivery ;  or,  generally,  that  the  tenant 
was  informed  of  the  intent  and  meaning  of  the  service.*" 

It  is,  in  general,  made  by  the  person  who  served  the  declaration,  though  the 
court  have  been  satisfied  with  the  affidavit  of  a  person  who  saw  the  declaration 
served  upon,  and  heard  it  explained  to,  the  tenant  in  possession.' 

The  affidavit  must  state  that  copies  of  the  declaration  and  notice  were  ser- 
ved.' 

If  the  sheriff  serves  the  declaration,  he  may  make  the  return  in  his  official 
chanuster,  without  oath. 


fMffidavit  of  Service, 


John  Doe  ex  dem.  A.  B. 

V. 

Richard  Roe. 


} 


C.  D.,  of  ,  makes  oath  and  says,  that  he,  on  ^-^,  did  personally  serve 
E.  F.,.  tenant  in  possession  of  the  premises  in  the  within  declaration  men- 
tioned, or  of  part  thereof,  with  a  true  copy  of  the  within  declaration  and 

(a)  2  Chit.  Rep.  180;  6  Dowl.  P.  C.  71;  2        (c)  Adams'  Eject.  217. 
I>.  &  R.  12 ;  1  Bowl.  692.  (d)  2  B.  &  P.  120. 

(b>  1  M.  &  W.  872;  1  DowL  P.  C.  N.  8.        (e)  4  Bibb,  167. 
414;  4  M.  &  Sc.  562;  1  Cowen,  222;  Swaa't 
Stat.  662,  §70. 
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notice,  and  at  the  same  time  acquainted  the  said  E.  F.  with  the  intent  and 
meaning  of  the  said  declaration  and  notice,  and  of  the  senrice  thereof. 

C.  D. 

Sworn  to,  [Ac.] 

The  like  —  Service  an  the  PFife. 

on     ■    ,  did  serve  E.  F.,  tenant  in  possession  of  the  premises  in  the 

within  declaration  mentioned,  or  of  part  thereof,  with  a  true  copy  of  the 
mthin  declaration  and  notice,  hy  delivering  the  same  to  the  wife  of  the  said 
E.  F.  upon  the  premises  aforesaid,  [or^  at  the  dwelling  house  and  place  of 

residence  of  the  said  E.  F.,  situate  in ;]  and  this  deponent  at  the  same 

time  read  over  to  the  said  wife  of  the  said  E.  F.,  the  said  notice,  and  explained 
to  her  the  intent  and  meaning  of  the  said  deckration  and  notice,  and  of  the 
service  therec^,  the  said  E.  F,  t)eing  then  temporarily  ahsent. 

The  like  —  Service  on  any  other  of  the  Family. 

Commence  as  in  the  last  form,"]  hy  delivering  the  same  to  the  son  of  the 
said  E.  F.  upon  the  premises  aforesaid,  and  this  deponent  at  the  same  time 
read  over  to  the  said  son  of  the  said  E.  F.,  the  said  notice,  and  explained  to 
him  the  intent  and  meaning  of  the  said  declaration  and  notice,  and  of  the  ser- 
vice thereof:  And  this  deponent  further  saith,  that  afterwards,  on ,  this 

deponent  saw  the  said  E.  F.,  and  conversed  with  him  upon  the  suhject  of  this 
action,  when  the  said  E.  F.  told  this  deponent  that  he  had  received  the  copy 
of  the  declaration  and  notice  last  aforesaid  on . 

The  like  —  Service  in  another  way. 

Commence  as  before^  by  delivering  the  same  to  a  woman  servant  of  the 
said  E.  F.  upon  the  premises  aforesaid,  and  this  deponent  at  the  same  time 
read  over  to  the  said  woman  servant  the  said  notice,  and  explained  to  her  the 
intent  and  meaning  of  the  said  declaration  and  notice,  and  of  the  service 
thereof.  And  this  deponent  further  saith  that  previously  to  such  service  of 
the  said  copy  of  the  declaration  and  notice  aforesaid,  he,  this  deponent,  called 
several  times  at  the  dwelling  house  of  the  said  E.  F.  upon  the  premises  afore- 
said, for  the  purpose  of  serving  him  personally  with  a  copy  of  the  declaration 
and  notice  aforesaid,  but  the  said  E.  F.  was  always  at  such  times  denied  to 
this  deponent ;  and  this  deponent  hath  made  diligent  search  and  inquiries  for 
the  said  E.  F.  for  the  purpose  aforesaid,  but  hath  not  been  able  to  find  him. 
And  this  deponent  saith  that  he  hath  since  heard,  and  verily  believes,  that  the 
said  E.  P.  [keeps  out  of  the  way  to  avoid  being  personally  served  with  a  copy 

of  the  said  declaration  and  notice,  or^  has  absconded  and  gone  to ,  or,  has 

gone  to  reside  in ,  or^  as  the  case  may  be."] 


EJECTMENT.  623 


Security  for  Costs  —  Defavlt  —  CooMlidatioo  of  Actions. 


Sec.  hi.    pboceedinos  when  the  lessor  of  the  pladitiff  is  unknown, 

OR   A   non-resident. 

If  the  lessor  of  the  plaintiff*  is  unknown  to  the  occapant  of  the  land  who 
is  serred  with  the  declaration,  the  latter  may  require  from  the  attorney  cf  the 
former,  ttn  account  of  the  place  of  abode  or  resideiice  of  the  lessor  of  the 
plaintiff*  If  the  attorney  refuse  to  give  it,  or  gives  a  fictitious  account  of  « 
person  who  cannot  be  found;  or,  if  the  lessor  of  the  plaintiff  does  not  reside, 
or  is  not  a  freeholder  within  the  comity  where  the  suit  is  brought,  the  court,  on 
motion,  before  issue  joined,  will  order  security  for  costs  to  be  given.* 

If  the  lessor  of  the  plaintiff  resides  out  of  the  state,  or  is  an  infant,*  or  dead, 
the  court  will,  on  motion,  before  issue  joined,  stay  proceedings  until  a  real  and 
substantial  person,  resident  of  the  county,  be  named,  or  security  be  given  for 
all  costs/ 


Sec.  IV.    judgkent  by  default. 

The  proper  service  of  the  declaration,' ten  days  before  the  term  to  which  the 
tenant  had  notice  to  appear,  entitles  the  plaintiff  to  judgment  by  default  at  that 
term ;  unless  the  tenant,  landlord,  or  other  person,  apply  to  be  made  defendant, 
and  enter  into  the  consent  rule.  If,  at  any  time  during  the  term,  and  after 
judgment  by  default,  the  tenant  or  other  proper  person  apply  to  be  made  de* 
fendant,  the  judgment  by  default  will  be  set  aside,  as  a  matter  of  course,  and 
without  costs.  The  form  of  judgments  and  verdicts  in  ejectment  will  be  found 
in  a  subsequent  part  of  this  volume.* 

When  judgment  is  taken  by  default  against  the  casual  ejector,  no  judgmeht 
is  rendered  against  the  tenant  for  costs* 


Sec.  V.    consolidation  of  actions. 

When  several  tenants  are  in  possession,  to  whom  the  claimant  delivers  dec- 
larations for  different  premises,  the  court  will  not  join  them  in  one  action,  on 
the  motion  of  either  paily,  although  the  claimant  has  but  one  title  to  all  the 
lands ;  for  if  the  motion  be  made  on  the  part  of  the  plaintiff,  the  court  will  ob- 
ject, that  each  defendant  must  have  a  remedy  for  his  costs,  which  he  could  not 

(a)  SwanU  Stat.  664,  fee.  72,  73.  or  guardUn  such  person  may  be,  in  order  tooom- 

(1j)  Since  the  first  volume  of  this  work  was  mcnce  and  maintain  any  action  of  ejectment  on 

published,  a  statute  has  been  passed  (44  vol.  hcbalf  or  soch    minor   children,  as   might  or 

Stat.  09,  s.  5,)  autborixing  any  next  friend  re-  could  be  made  by  any  guardian  of  soch  children 

aiding  within  or  without  this  stele,  or  any  foreign  who  may  reside  within,  and  have  heen  appointed 

goardian,  to  make  sveh  leases  or  demises  on  acoerding-fo  the  hiws  of  die  state, 

behalf  of  any  mkor  dulditn  whose  next  friend  (c)  Bee  post.  Chap.  27* 
28 
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have  if  all  were  joined  in  one  declaration,  and  the  plaintiff  prevailed  only 
against  one  of  tkem ;  and  if  it  be  made  on  the  part  of  defendants,  that  the 
lessor  might  hare  sued  them  at  different  times,  and  it  would  be  obliging  him 
to  go  on  against  all,  when  perhaps  he  might  be  ready  against  some  of  them 
only,^  But  when  several  ejectments  are  brought  for  the  9ame  prendsegf  upon 
the  same  demUe^  the  court,  on  motion,  will  order  them  to  be  consolidated.^ 
Also  ifriiien  the  premises  are  difierent,  though  the  court  will  not  consolidate  the 
actions,  yet  where  thirtynseven  actions  were  brought  against  separate  individu- 
als, and  all  depending  upon  the  same  title.  Lord  Kenyon  said  that  it  was  a 
scandalous  proceeding  on  the  part  of  the  claimant,  and  ordered  the  proceed- 
ings in  ail  the  cases  to  be  stayed,  and  abide  the  event  of  a  verdict  in  one  of 
them/  When  a  number  of  causes  are  brought,  and  all  depend  upon  the  sam^ 
title,  and  the  questions  to  be  litigated,  and  the  evidence  are  the  same  in  all, 
it  is  competent  for  either  party  to  make  an  application  to  the  court,  that  only 
one  of  the  causes  be  tried ;  and  that  the  plaintiff  be  sot  prejudiced  by  his 
omission  to  try  others ;  and  in  a  dear  case,  that  they  abide  the  event  of  the 
case  to  be  tried.  In  passing  upon  such  a  motion,  the  court  will  be  guided  by 
the  admission  of  the  party  against  whom  the  motion  should  be  made.  If  the 
affidavits  of  the  party  should  agree  that  the  poipts  of  inquiry  and  the  evidence 
would  be  the  same  in  all  the  causes,  the  motion  would  be  granted.  If  they 
should  disagree,  though  they  should  only  leave  the  matter  in  doubt,  the  mo- 
tion would  be  denied.^ 


Sec.  VI.    WHO  x^v  dsfend. 

The  court  in  application  for  that  purpose,  may,  at  any  time  during  tbe  term 
to  which  the  tenant  had  notice  to  appear,  make  him,  or  the  landlord,  or  any 
other  persdn  claiming  title  to  the  premises,  defendant  in  the  place  of  the  cas- 
ual ejected.' 

The  court  has  no  power  to  compel  the  tenant,  or  any  one  else,  to  make  de- 
fence to  or  become  a  party  to  the  suit/ 

The  court  exercises  a  discretionary  power  in  the  admission  of  persons  who 
claim  title,  to  be  let  in  as  party  defendants.' 

If  the  landlord  of  the  persons  in  possession,  who  were  served  with  the  dec- 
laration, exhibits  a  prima  facie  right,  he  will  be  admitted  to  defend.^ 

The  landlord  will  not  be  permitted  to  defend  alone,  until  the  tenant  first  neg- 
lect or  refuse  to  appear,  which  should  be  stated  in  the  affidavit  fpr  the  motion ; 
but,  in  general,  the  landlord  and  tenant  will  be  both  admitted  as  defendants.' 


(a)  Adam  Bject.,  2S75  Straage,  1149. 

(b)  7  T.  R.,  477  3  Adams  Eject.  287. 

(c)  2  Sell.  Frac.  114;  Adama  EJecU  237. 

(d)  4  Cowen,  78  $  S.  P.  6  Coweo,  282. 


(e)  Swan's  Stat.  662,  sec.  70. 

(f)  4  Ohio  Rep.  436. 

(g)  Id.  lb.  (U)  Id.  lb. 

(i)  1  Gowea,  IM  >  ft  £k  Ifc  R.  IM. 
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The  coart  wiU«  in  general,  let  in  to  defend,  all  such  persons  as  may  be  enti- 
tled to  claim  under  the  occupying  claimant  law* 

In  general,  a  person  claiming  to  be  let  in  to  defend,  must  show  that  his  title 
is  connected  and  consistent  with  the  possession  of  the  occupant ;'  and  if  his 
claim  IB  in  opposition  to  the  title  of  the  occupant,  the  court  will  not  admit  him 
to  become  a  party  defendant.^ 

Where  the  plaintiflf  claims  to  recover  no  more  than  the  interest  of  the  ten- 
ant in  the  premises,  subject  to  the  rights  of  the  landlord,  or  claims  nothing 
inconsistent  with  the  rights  of  the  landlord,  the  landlord  will  not  be  let  in  to 
defend,  for,  he  has  no  interest  to  defend.* 


SSC.  yil.      HOW  A  PSBSON  HAY  BE   t*ET   Df  TO  DEFEND,  AND  TOlUf  OF  MOTION 

FOR  THAT    PURPOSE. 

At  any  time  during  the  term  to  which  the  tenant  was  notified  to  appear,  the 
person  or  persons  who  desire  to  be  made  defendants,  may  apply  to  the  court, 
by  motion,  for  that  purpose. 

In  general,  the  order  making  defendants  to  the  suit,  in  the  place  of  the 
casual  ejector,  is  entered  as  a  matter  of  course,  if  not  objected  to  by  the  plain* 
tiC    It  is  usually  in  the  form  following : 

Form  of  Journal  entry  making  parties  Dtfendants. 


John  Doe  ex.  dem.  A.  B., 

y.  ^  In  Ejectment* 

Richard  Boe. 


I  In  Ej< 


On  motion,  [or.  By  consult  of  parttes,^  It  is  ordered,  that  G.  D.  [[and  E.  F.3 
be  made  defendants  herein,  in  the  place  of  the  now  defendant,  Richard  Roe. 

If  the  plaintiff  objects  to  the  party  being  made  defendant,  then  a  motion  is 
entered  in  the  form  following : 

Form  of  Motion  to  be  made  Dtfendant. 


John  Doe  ez  dem.  A.  B., 

y.  y  In  Kiectment. 

Richard  Roe. 


j  In  Ej< 


This  day  came  C  D.,  hf  Mr.  O.  his  attorney,  and  moyed  the  court  that  he 
be  made  defendant  herein,  in  the  place  of  the  now  defendant,  Richard  Roe. 

This  motion  is  usually  sustained  by  an  affidavit  or  documentary  proof,  show- 
ing that  the  party  making  the  application,  has,  or  claims  title  connected  and 

W  t  Bibb.  U8;  3  Bibb206;  4  Bibb  88;  8  (b)  Steph.  N.  P.  1444. 

J.  J.  Manh.  40;  1  Wend.  S18.  (c)  1  Wend.  103. 
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oonnstent  with  the  title  of  the  occupant,  upon  whom  the  declamtion  was 
served ;  and  if  the  motion  is  granted,  it  is  entered  thus : 


ITitle  of  the  case  as  above.']  The  motion  of  C.  D.,  to  be  made  defendant 
herein,  came  on  to  be  heard,  upon  affidavits  filed ;  on  consideration  whereof,  it 
is  ordered  that  the  said  C.  D.  be  made  defendant  herein,  in  the  place  of  the 
now  defendant,  Richard  Roe. 


Sec.  VIIL    the  common  consent,  rule  and  plea,  and  form  thereof. 

The  next  step  after  the  order  making  a  person  defendant,  in  the  place  of  the 
casual  ejector,  is  to  e.nter  into  the  Consent  Rule. 

The  common  consent  rule,  as  entered  into  in  England,  has  been  somewhat 
modified  by  a  rule  of  the  Court  in  Bank,  which  requires  the  defendant,  who  is 
made  a  party  in  the  place  of  the  casual  ejector,  to  not  only  confess  the  lease; 
entry  and  ouster,  but  admit  that  he  is  in  possession  of  so  much  of  the  premises 
as  he  defends  for,  defining  the  extent  and  boundaries  of  his  possession,  and  to 
plead  not  guilty.  All  this  must  be  reduced  to  writing  and  signed  by  counsel ; 
whereupon  the  issue  is  considered  as  made  up,  without  any  change  in  the 
declaration.^ 

When  a  suit  is  brought  against  several  persons  for  an  entire  tract,  they  hold- 
ing, severally^  parcels  of  the  lan(],  it  is  advisable  for  each  to  defend  for  the  several 
parts,  specifying  the  particular  part  each  claims  $^  for,  it  will  prevent  confusion 
and  embarrassment  in  case  proceedings  are  had,  urider  the  occupying  claimant 
law,  for  improvements,  &c.  They  may,  however,  all  unite  in  the  consent  rule 
and  plea ;  in  which  case  they  cannot,  it  seems,  have  separate  trials.'  And 
where  several  defendants  hold  distinct  parcels,  but  join  in  a  plea,  they  cannot 
afterwards  object  that  there  ought  to  have  been  several  suits  ;^  nor  need  it  be 
proved  that  they  entered  or  held  jointly." 

No  other  plea  is,  in  general,  admissible  than  not  guilty ;  and  matter  of  de- 
fence, arising  after  issue  joined,  mtist  be  pleaded,  puis  darrein  continuance.  ' 

Form  of  Common  Consent  Rule  and  Plea. 


J 


John  Doe  ex  dem.  A.  B., 

V.  y     '   ■  •    Com.  PJeits.    In  Ejectment. 

C.  D.,  [name  <fthe  real  defendani. 

And  the  said  C.  D.  comes  and  confesses  lease,  entry  and  ouster,  and  admits 

(a)  See  the  Rule,  ante  p.  8.    Ride  17.  seggign  of  penoiui  daimingto  hold,  ia  severalty, 

(b)  Tidd,  1227;  7  Term  Rep.  380;  Raan.  oo  differeot  portiooa  of  the  tract,  but  oneniitis  gen- 
Eject.  283.  eraUy  brought;  and  this  is  proper. 

(c)  1  Mareh,  107;  I  Harr.  &  Jolins.  182;  4  (d)  1  Marab«  151. 

Yeatee,  272.    Where  the  lessor  of  the  phiiatiff        (e)  6  Ohio  Rep.  452 ;  3  Cowen,  75. 
claims  title  to  an  entire  tract,  which  is  in  pos- 
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himself  to  be  in  possession  of  the  following  premises,  with  their  appurtenan- 
ces, parcel  of  the  premises^  &c.,  in  the  said  declaration  mentioned,  to  wit : 
[Here  describe  the  extent  and  bounffaries  of  so  much  of  the  premises  as  he 
defendsforT] 

And  the  said  C.  D.,  for  plea,  says  that  he  is  not  guilty  of  the  trespass  and 
ejectment,  in  the  said  declaration  alleged ;  and  of  this  he  puts  himself  upon  the 
country.    And  the  said  John  Doe  doth  the  like. 

S.  T.,  Attorney  for  Defendant. 


Sec.  IX.     SPECIAL  consent  rule. 

This  occurs  where  one  joint  tenant,  tenant  in  common  or  parcener,  sues  an- 
other. Such  a  suit  cannot,  in  general,  be  maintained,  unless  there  has  been  an 
actual  ouster.  If,  in  such  case,  the  defendant  were  compelled  to  admit  ouster, 
it  would  deprive  him  of  his  proper  defence  to  the  action.  The  court  there- 
fore, upon  application  for  that  purpose,  and  affidavit  showing  the  circumstances, 
will  permit  the  co-tenant  of  the  plaintiff  to  enter  into  a  special  consent  rule.^ 
If,  however,  it  appears  that  the  plaintiflT  has  been  actually  obstructed  in  his 
occupation,  the  court  will  refuse  the  application.'' 

The  special  consent  rule  admits  the  lease  entry  and  possession,  and  also 
**  the  ouster  of  the  nominal  plaintiff,  if  an  actual  ouster  of  the  plaintifl!''s  lessor 
by  the  defendant  shall  be  proved  at  the  trial,  but  not  otherwise."' 


Sec.  X.    ORDER  of  survey,  aKd  survet  thereunder. 

In  general,  when  there  is  any  difficulty  about  identifying  the  lines  or 
bonndaries  of  the  land  in  controversy,  or  the  question  in  controversy  arises 
from  a  dispute  about  lines  or  monuments,  an  order  of  survey  is  made. 

In  general,  the  order  of  survey  names  a  *^  day  if  fair,  and  if  not  fair,  the 
n^nct  fair  day  thereafter."  If  no  certkin  day  be  named  in  the  order,  reasona- 
ble notice  of  the  time  of  making  the  survey  is  to  be  given  to  the  adverse 
party.* 


Form  of  Order  of  Survey. 

Hie  Lessee  of  A.  B. 

▼.  y  In  Bjectment. 


I 


C.  D. 
By  couent  of  parties,  [or.  On  motion  of  the  plaintiff  or  defendant,]  it  is 

(a)  6  Cowen  391 }  Adams  oo  Eject.  286;         (b)  Id.  lb. 
BwT.  lS06i  la Johns.  Rep.898i  4Cowcb,  16;        (c)  2  Taunt.  397j  St«pli.  DT.  F.  1447. 
2  Cow«n  585.  (d)  Swan's  Stat.  893,  see.  6. 
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ordered  that  the  surveyor  of  this  county,  do  go  upon  the  lands  in  controversy,, 
on  the  —  day  of  ^-^  next,  if  fair,  if  not,  then  the  next  fair  day  thereafter, 
and  [jsurvey  and  lay  off  the  same  as  either  party  shall  require,  or  say  survey 
the^r^l  and  second  and  the^M  line  in  the  following  described  premises,  to 
wit:  {describing  the  premises^)  and  such  other  of  said  lines  as  either  party 
shall  require,]  and  return  four  fair  plats  and  reports  thereof  to  the  next  term  of 
this  court,  tc^ether  with  the  testimony  of  such  witnesses  as  may  be  brought 
before  him  by  either  of  the  parties,  touching  the  lines  and  comers  in  controversy. 

The  general  powers  and  duties  of  the  county  surveyor,  under  the  above  or- 
der, are  pointed  out  by  statute/  He  may  call  upon  the  sheriff  to  prevent 
any  resistance,  &c.,  and  may  administer  oaths  to  witnesses  and  take  their  tes- 
timony on  the  ground,  touching  comers,  lines,  6bc/ 


Sec.   XI.      THE   TRIAL. 

1.     ffliat  THtle  fviU  support  the  Action. 

The  plaintiff  must  show  that  he  had  title,  that  is,  a  right  to  the  possession — 
a  legal  estate,  at  the  time  of  the  demise  laid  in  the  declaration,  and  at  the  time 
of  the  commencement  of  the  suit.** 

The  title  must  be  a  legal  title  recognized  by  law,  and-  not  a  mere  equitable 
title  which  a  court  of  chancery  would  by  decree  transform  into  a  legal  title. 

In  general  the  plaintiff  must  show  title  either : 

I.  By  regular  chain  of  mesne  conveyances  duly  attested  and  acknow* 
ledged  from  the  patentee  of  the  United  States  down  to  the  lessor  of  the  plain- 
tiff; or 

II.  By  descent  or  devise ;  or 

III.  By  estoppel  or  title  in  the  nature  of  estoppel ;  or 

IV.  By  prior  possession. 

It  would  not,  of  course,  come  within  the  design  of  this  work  to  treat  at  length 
of  these  several  modes  of  establishing  title ;  but  it  may  be  useful  to  give  a  very 
cursory  view  of  them  for  the  purpose  of  showingJxow  actions  of  ejectmant  are 
conducted  and  what  preparations  should  be  made  for  a  trial. 

1.  When  the  plaintiff  relies  updu  a  regular  chain  of  title  from  the  patentee, 
he  must  procure  the  patent  or  a  copy  from  the  Recorder's  office ;  and  if  it  is 
not  there  recorded,  he  must  addreiss  a  letter  to  the  Commissioner  of  the  Land 
Office  rf  the  United  States,  requesting  a  copy  of  the  patent,  (naming  therein 
the  patentee,  a  description  of  the  land,  the  district,  or  general  designation  of 
the  body  of  land  of  which  it  is  a  part,  such  a|s  Virginia  Military,  Congress, 
Refugee  or  United  States  Military,  &c.,  and  if  possible  the  date,  dbc.,  of  the 
patent,)  and  also  enclose  an  affidavit  stating  the  reasons  why  a  copy  is  required. 

(a)  Swao'i  Stat.  898  to  896.  (b)  2  Dana,  68. 
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If  the  original  deeds,'  intermediate  between  the  patentee  and  the  lessor  oi 
the  plaintiff  are  offered  in  evidence,  their  execution  mast  be  proved  by  the 
attesting  witnesses  if  alive  and  within  the  jurisdiction  of  the  Court ;  (Mr ;  if  dead» 
or  without  the  jurisdiction  of  the  Court,  then  their  l^nd  writing  or  the  hand 
writing  of  the  grantors,  must,  in  general,  be  proved ;  otherwise  the  deeds  will 
not  be  received  in  evidence.  Certified  copies  of  the  deeds  from  the  Recorder's 
office  will,  however,  be  received,  without  proof  of  the  originals,  and  hence  such 
copies  are  generally  procured  and  given  in  evidence. 

If  any  of  the  deeds  are  defective,  that  is,  if  not  attested  or  acknowledged,  as 
required  by  law,  the  plaintiff  will  fail  in  establishing  a  paper  title. 

%  Title  by  descent  or  devise.  In  the  absence  of  all  proof  to  the  contrary  it 
is  presumed  on  proof  of  the  decease  of  person  that  he  died  intestate.  The 
mode  of  establishing  title  by  descent — ^the  proof  of  marriages  births  and  deaths 
—is,  generally,  by  the  testimony  of  witnesses  who  knew  the  ancestor,  his  wife, 
and  his  children ;  when  he  died ;  the  number  and  names  of  the  children  ;  and 
if  any  died,  whether  they  left  any  children,  dbc. 

The  possession  of  the  ancestor  at  the  time  of  his  decease,  or  his  receipt  of 
rents,  is  in  geneial  prima  facie  evidence  of  a  seisin  in  fee.* 

Until  a  will  is  admitted  to  probate  it  cannot  be  received  as  evidence  of  title 
in  ejectment.'  If  the  plaintiff  proves  the  seisin,  or  receipt  of  rents  by,  and 
death  of  the  devisor,  and  produces  an  authenticated  copy  of  the  will  and  pro- 
bate, this  will  also  be  prima  facie  evidence  of  seisin  in  fee  in  the  devisor.** 

3.  Title  by  Estoppel,  or  in  the  nature  of  estoppel.  This  is  a  very  common 
mode  of  establishing  title. 

In  a  suit  by  a  mortgagee,  against  a  mortgagor ;  by  a  vendor  against  his  ven- 
dee ;"  by  a  landlord  against  his  tenant ;  by  a  purchaser  on  an  execution  against 
the  judgment  debtor,  the  plaintiff  in  general,  rests  his  title  upon  proof  of  the 
lektion  which  he  stands  to  the  defendant..  In  the  fint  case  the  mortgage  and 
notes  are  produced  or  a  certified  copy  of  the  mortgage ;  in  the  second,  the  con- 
tract of  sale ;  in  the  third,  the  lease,  or  proof  of  the  existence  of  the  relation  of 
landk>rd  and  tenant,  as  the  payment  of  rent ;  and  in  the  fourth,  the  execution, 
levy,  confirmation  oi  the  sale  and  the  deed  of  the  sheriff. 

So,  when  the  plaintiff  shows  that  he  and  the  defendant  claim  from  the  same 
common  source  of  title,  the  plaintiff  need  not  in  general  show  a  paper  title  be- 
yond that  conunon  source.' 

80,  when  the  plaintiff  can  trace  title  by  duly  executed  mesne  conveyances 
from  the  defendant  to  himself,  (the  defendant's  deed  being  with  warranty,)  the 
plaintiff  may  rest.* 

(a)  BaU.  N.  P.  102, 103;  AdaiD8,254.  (d)  6  Ohio  Rep.  87,  409;  8  Ohio  Bep.  87; 

(b)  BnU.  N.  P.  103;  2  Phil.  £▼.  282;   6    14  Pet.  84. 

Tanot.  826.  (e)  6  Ohio  Rep.  184;  7  Ohio  Rep.  (part  1) 

(c)  1  Wend.  418;  7  Cowen,  837,  717 ;  Litt.    227;  11  Ohio  Rep.  475. 
8eL  Ca.  444.  (0  8  Ohio  Rep.  6,  288. 
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It  will  also  be  fouDd  that  mnny  cfu»es  are  covered  by  the  prmcipky  tbat  par- 
ties aod  privies  are  estopped  by  their  deeds/ 

4.  Title  by  prior -possession.  It  is  a  general  rale  that  the  plaintiff  must  re- 
cover upon  the  strength  of  his  own  title,  and  not  upon  the  weakness  of  the 
defendant's.*' 

It  is,  therefore,  only  in  very  pectiiiar  cases  that  a  plaintiff  can,  withoutshow- 
ing  any  other  title  or  fact  than  prior  possession,  recover  against  the  defendant. 
Yet  there  are  numerous  cases  where  the  plaintiff  has  recovered  upon  proof  of 
prior  possession  under  a  claim  of  right,  with  evidence  that  the  defendant's  en- 
try was  wrongful.* 

Twenty  years  adverse  possession  is,  however,  a  good  title  to  maintain  eject- 
ment upon.** 


%    What  can  be  set  up  by  the  D^endant. 

The  defence  in  general  consists  of  proof, 

I.  Of  an  outstanding  paramount  title,  or 

II.  Adverse  possession. 

1.     An  outstanding  title. 

A  mere  equitable  title,  either  in  the  defendant  or  a  third  person,  will  not 
defeat  the  action.  But  if  the  defendant  shows  that  some  third  person  has  a 
valid,  legal  title,  paramount  to  that  of  the  plaintiff,  it  will  be  a  good  defence  to 
the  action,  although  the  defendant  does  not,  by  proof,  connect  himself  with  the 
title  ;  for,  it  will  be  presumed,  that  the  defendant  is  in  possession  under  the 
title  so  shown,  by  sufferance  or  otherwise.  But  if  the  defendant's  entry  and 
possession  were  wrongful,  then,  it  seems,  he  cannot  protect  himself  by  show- 
ing such  outstanding  title,  unless  he  connect  himself  with  it.' 

r 

(a)  See  id.  ib. ;  6  Ohio  Rep.  462,  486,  609.  made  under  a  misrake  while  be  was  ia  poasee- 

The  purchaaer  at  a  ■heriff's  eale  is  privy  lo  the  sioo,  or  unfiiirly  obtained  by  miarepraaeDtatioii 

debtor's  title,  and  is  therefore  equally  estopped  or  fraud;  or  that  the  title  of  the  vendor  or  iand- 

with  him.  3  Caines,  188;  10  Johns.  223.  When  lord  had  expired,  or  had  been  alienated  byjndg- 

the  rehition  of  landlord  and  tenant  is  once  estab-  ment,  or  operation  of  law.    2  Johns.  Cases  223, 

lished  by  express  act  of  the  parties,  it  attaches  863;  1  Rawle,  408;  14  S.  &  R.  382;  6  Binn. 

to  all  who  may  succeed  to  tlie  possession,  through  46;  14  Jolws.  224;  7  Gowen,  717;   3  Bing. 

or  under  the  tenant,  whether  immediately  or  re*  474;  1  id.  360}  2  Stark.  Rep.  230;  6  Cbwen  122, 

motely ;  tlie  succeeding  tenant  being  as  much  af-  136;  6  Conn.  291. 

fected  by  the  acts  and  admissions  of  his  prede-  (b)  7  Ohio  Rep.  (part  1,)  88. 

cessor,  in  regard  to  the  title,  as  irUiey  were  his  (c)  8  Ohio  Rep.  240, 388;  7 Ohio  Rep.  (part 

own.    8  Taunt.  278;  6  Cowen,  123;  7  id.  323,  1,)  146,  (part  2,)  136. 

687;    3  Johns.  499;  4  S.  &  R.  467;    7  T.  R.  (d)  3  Marsh.  80. 

488.  But  the  tenant  is  not  precluded  from  show-  (e)  5  Litt.  318;  see  1  BUckf.  136;  Wright, 

Ing  that  an  agreement  to  purchase  or  a  lease  was  J63. 
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A  subsequent  deed  cannot  be  set  up  against  a  prior  unrecorded  deed,  to  show 
an  outstanding  title,  unless  the  defendant  claims  under  it/ 

A  deed  from  the  plaintiff  to  a  third  person,  made  after  suit  brought,  will  not 
be  admitted  in  evidence  to  defeat  the  plaintiff.*" 

fL    Adverse  possession. 

To  make  out  title  in  the  defendant  by  adverse  possession,  it  is  necessary 
that  the  possession  of  the  defendant  and  those  under  whom  he  claims,  should, 
for  the  period  provided  by  the  several  statutes  of  limitations,*  be  continued, 
exclusive,  open,  notorious  and  adverse,  but  need  not  be  under  color  oi  title.' 
If,  at  the  commencement  of  the  period  when  the  adverse  possession  began 
to  operate  as  a  bar  under  the  statutes,  the  plaintiff  or  those  under  whom  he 
derives  title,  labored  under  any  of  the  disabilities  mentioned  in  the  statutes 
for  the  limitation  of  the  action  of  ejectment,  such  disabilities  will  of  course 
save  the  rights  of  the  plaintiff  while  those  disabilities  existed. 

Possession  before  patent  issued,  is  not  adverse.* 

In  general,  the  possession  of  the  defendant  will  extend  to  the  Umits  of  the 
deed  (however  defective)  under  which  he  claims  the  right  of  possession  and 
title  ;  but  if  he  have  no  deed,  it  will  extend  only  to  that  part  of  the  premises 
of  which  he  has  possession  by  defined  boundaries,  such  as  a  fence  or  actual 
clearing  and  cultivation,  &cJ 

(a)  7  Monrot,  287.  (d)  8  Ohio  Rep.  150, 40 ;  1 1  Ohio  Rep.  4B5. 

(b)  2  Ohio  Rep.  304.  (e)  6  Ohio  Rep.  806;  7  Ohio  Rep.  (Part  1,) 

(c)  8wan*0Stat.  054;  44  vol.  Stat.  78;  47    249,262^ 

▼ol.  Stat.  54.  (f )  8  Ohio  Rep.  150. 
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PROCEEDINGS  ON  DEMURRERS. 

SECTION   I.        PROCEEDINGS  BY  THE  PARTIES  A)(D  THE  COURT  TTFON  ISSUES  AT  LAW. 
n.      THE    JOURNAL    ENTRIES   AND    FORMS  OF   JUDGMENTS,    ETC.,   WREN 
THERE  IS    A   DEMURRER  ONLY,   OR  THERE  ARE  ISSUES  OF    FACT 
ALSO  AND  ISSUES  OF  LAW. 

1.  When  the  Defendant's  demurrer  to  a  declaiatioa  is 

OYerruled  and  leave  to  plead. 

2.  When  the  Defendant's  demurrer  to  one  or  more  counts 

of  the  declaration  is  sustained,  and  trial  on  the  other 
issues,  and  judgment  for  the  Plaintiff*. 
B.    When  the  Plaintiff's  demurrer  to  a  plea  in  abatement 
is  sustained — Judgment  for  the  PlaintilT,  that  the 
Defendant  answer  over. 

4.  Wlien  the  Defendant's  demurrer  to  a  replication  to  a 

plea  in  abatement  is  overruled— Judgment  for  the 
PlaintifT,  that  the  Defendant  answer  over. 

5.  When  the  Defendant's  demurrer  to  a  declaration  or 

replication  is  overruled,  and  damages  assessed  by  a 
jury — Judgment  for  the  Plaintiff. 

6.  The  like  damages  assessed  by  the  court  in  assumpsit, 

covenant,  trespass  or  case. 
7.,    The  h'ke  in  debt,  on  a  penal  bond. 

8.  The  like  in  debt,  on  a  single  bill^  record,  promissory 

note,  or  simple  contract,  &c. 

9.  When  the  Plaintiff's  demurrer  to  a  plea  or  rejoinder  is 

sustained — Judgment  for  the  Plaintiff. 

10.  When  the  Defendant's  demurrer  to  one  count  of  the 

declaration  is  overruled,  and  damages  assessed  there- 
on, and  trial,  verdict  and  judgment  on  the  issues  in 
fact — assumpsit— Verdict  and  judgment  for  the 
Plaintiff. 

11.  When  the  Plaintiff's  demurrer  to  a  plea  in  abatement 

is  overruled-^udgment  for  the  Defendant. 

12.  When  Plaintiff's  demurrer  to  a  plea  is  overruled — 

Judgment  for  the  Defendant. 
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13.  When  the  Defendant'*  demurrer  to  the  declaration  is 
sustained^-Judgment  for  the  Defendant. 

,14.  When  the  Defendant's  demurrer  to  a  replication  is  sus^ 
tained-^Judgment  for  the  Defendant. 


Ssc.  I;      PROCEEDINOS  BT  THE  PARTIES  AND  THE  COTTRt  OK  ISStJES  AT  LAW. 

No  demurrer  hook  is  made  up,  as  in  the  English  practice ;  nor  is  any  notice 
given  of  the  time  and  place  of  bringing  on  the  demurrer-  for  argument. 

The  demurrer  must  be  disposed  of  before,  the  issues  in  fact^re  tried.^ 

The  party  demurring  opens  the  argument  upon  the  demurrer,  the  opposite 
counsel-  follow,  and  the  opening  counsel  are  entitled  to  reply. 

On  demurrer,  the  court  consider  the  whole  record  and  give  judgment  against 
the  party  who  committed  the  jit^t  error  in  substance^  in  pleading.**  Thus, 
on  demurrer  to  the  replioation,  if  the  plea,  and  replication  both  be  bad,  they  will 
give  judgment,  not  for  the  defendant,  but  for  the  plaintifi^'  provided  the  decla- 
ration be  good ;  but  if  the  declaration  also  be  bad  in  substance,  then  judgment 
will  be  given  for  tlie  defendant.'*  But  where  the  court  look  beck  of  the  pleading 
demurred  to,  and  find  an  error  of  mere  form,  which  could  not  be  reached  by  a 
general  demurrer,  they  will  not  notice  such  first  error  in  pleading  {  for,  the  first 
error  must  be  one  of  substance*  And  where  the  defendant  pleads  the  general 
issue  and  also  a  special  plea,  to  which  the  pbintifif  repUes,  and  the  defendant 
demurs  to  the  replication,  and  the  court  decide  the  replication  to  he  good,  the 
defendant  cannot  attack  the  declaration ;  for,  although  the  plaintiff  may  object 
to  the  plea,  if  bad  in  substance,  the  defendant  cannot  overleap  the  general  issue 
and  object  to  the  declaration :  this  would  be,  in  efi!ect,  allowing  the  defendant 
to  both  plead  and  demur  to  the  same  count.' '  If,  however,  in  such  case,  the 
declaration  be  so  defective  that  a  verdict  will  not  cure  it,  the  defendant,  on  de- 
murrer to  a  special  plea,  may  attack  the  (jleclaiation,  notwithstanding  the  general 
issue  was  pleaded  with  the  special  plea.* 

None  of  these  rules  are  applicable  to  the  case  of  a  demurrer  to  a  plea  in 
abatement ;  for  if,  in  such  case,  the  idea  is  held  bad,  the  defendant  is  not  al- 
lowed to  attack  the  declaration**^ 

On  one  general  demurrer  to  the  whole  declaration,  if  some  counts  are  good 
and  some  bad,  the  demurrer  will  be  overruled.^  And  so,  where  a  single  de- 
murrer, is  put  in  to  two  pleas,  if  one  of  the  picas  be  good,  the  demurrer  will  be 
overruled.^    In  such  case,  therefore,  separate  demurrers  are  usually  filed. 

A  demurrer  admits  only  what  is  well  pleaded.^ 


(a)  Swan's  Stat.  67,  §97. 

(b)  7  Ohio  Rep.  [Part  I]  229. 

(c)  2  Wib.  160. 

(d)  5  Co.  29,  a;  14  Wend.  183. 
<e)  8  Wend.  129. 


(0  11  Wend.  651;  14  Wend.  188. 

(g)  16  Wend.  10. 

(b)  Stepb.  PI.  144;  19  Wend.  2l6. 

(i)  6  Ohio  Rep.  614;  16  Ohio  Rep.  888. 

(j)  6  Ohio  Rep.  836.     (k)  li  Ohio  Rep.  91. 
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If  the  demurrer  is  to  the  declaration  and  appear  to  he  well  taken,  and  the 
action  is  misconceiyed,  or  the  defect  in  the  declaration  is  such,  from  the  nature 
of  the  facts  and  law,  that  it  cannot  be  remedied  by  amendment,  the  suit  should 
be  discontinued  by  the  pkintiff. 

If,  however,  the  defect  can  be  remedied,  and  the  decision  of  the  court  be  in 
favor  of  the  demurrer,  leave  will  generally  be  given  to  the  opposite  party  to 
amend  the  pleading,  on  payment  of  costs.* 

So,  on  the  other  hand,  if  the  demurrer  is  overruled,  and  was  filed  in  good 
faith,  and  the  court  are  satisfied  that  the  party  demurring  has  merits,  they  will 
permit  him  to  plead,  reply,  &c«  But  if  the  demurrer  be  frivolous,  or  filed  for 
delay  merely,  the  court  will,  in  general,  give  final  judgment.* 

The  time  allowed  for  pleading  or  replying,  or  for  amendment,  and  the  terms 
upon  which  it  is  granted,  depend,  in  general,  upon  the  discretion  of  the  court, 
the  nature  of  the  case,  and  the  state  of  the  pleadings.  The  party  in  fault  is, 
in  general,  required  to  pay  the  costs  arising  from  the  fault. 

Formerly,  when  the  demurrer  was  overruled,  and  the  party  demurring  de- 
sired to  plead,  or  reply  to  pleading  demurred  to,  the  court,  instead  of  entering 
upon  the  journal  and  record  a  judgment  overruling  the  demurrer,  &c.,  permit* 
ted  him  to  withdraw  the  demurrer,  and  plead  or  reply,  upon  payment  of  costs. 
Where  a  party  thus  withdrew  his  demurrer  and  plead,  no  opinion  of  the  court 
upon  the  demurrer  was  entered  in  the  record,  and  he  could  not,  on  writ  of  er- 
ror, revise  the  opinion  of  the  court  upon  the  demurrer,  having  withdrawn  it/ 

But  now,  by  statute,*  it  is  provided,  that  in  ail  cases  pending  in  the  Court  of 
Common  Pleas,  or  in  the  superior  courts,  in  which  a  demurrer  is  overruled, 
and  the  case  proceeds  to  the  jury,  and  verdict  is  rendered  against  the  party 
that  demurred,  the  opinion  of  the  court  on  such  demurrer  may  be  examined, 
and  the  final  judgment  reversed  or  affirmed,  by  the  Supreme  Court,  on  a  writ 
of  error* 

If  the  court  are  equally  divided  in  opinion,  the  pleading  demurred  to  is  held 
good.* 

If  the  issue  in  law  which  has  been  determined  go  to  the  whole  cause  of  ac- 
tion, there  will  be  no  occasion  to  proceed  to  trial  upon  the  issue  of  fact ;  and  the 
plaintiff  may  discontinue  or  enter  a  noUe  prosequi  as  to  the  issue  in  fact,  and 
proceed  to  have  his  damages  ascertained  upon  the  judgment  on  the  demurrer, 
unless  the  opposite  party  plead  over,  by  leave  of  the  court. 

Judgments  upon  demurrer  are  either  final  or  interlocutory. 

The  simplest  form  of  the  journal  entry  and  judgment  record  occurs,  where 
there  is  but  a  single  issue,  arising  either  inlmediately  upon  the  declaration,  or 
upon  some  matter  pleaded  in  bar  of  the  action,  and  where  the  opinion  of  the 
court  upon  the  demurrer  is  from  the  nature  of  the  declamtion  or  plea,  final. 
In  this  case,  judgment  is  entered  upon  the  opinion  of  the  court.  See  Form 
infra,  Nos.  5,  6,  7,  8. 

(a)  See  1  Bkckf.  301.  (d)  6  Wend.  371. 

(b)  14  CNiio  Rep.  204.  (e)  Swaji*i  Stat.  687,  §142. 

(c)  43  vol.  Stat.  80j  sec.  4. 
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By  the  Court  flind  Parties  —  Jotumal  Entries. 

—      ^      ■       ■  ^^  -  ■'  ■  ■■■■■I  ■■!■  .y^.w  ■■■  ■■■■■II-        ■■     ^K^^^^  ■    '        ^w^— ^iw     ■         I         ■■■■11*  III.        ■■         I  ■  ■■■■■  ■■■■■    — 

There  may,  however,  occur  circumstances  in  the  case  which  require  corres* 
ponding  variations  in  the  journal  entries*.  Thus,  issues  of  different  kinds 
decided  in  difierent  ways,  or  even  where  there  is  a  single  issue,  it  may  have 
arisen  on  some  matter  in  abatement,  not  going  to  the  merits  of  the  case.  The. 
journal  entry  of  the  proceedings  and  judgment  must  therefore  vary  according 
to  the  stage  of  the  pleadings,  the  nature  and  efiect  of  the  decision,  and  being 
either  for  the  plaintiff  or  defendant. 

As  to  final  judgments  in  demurrer  on  a  single  issue:  If  the  opinion  of  the 
court  on  the  demurrer  is  in  favor  of  the  plaintiff,  and  no  leave  is  taken  to  plead 
over,  the  damages  are  assessed  by  the  court  or  jury,  and  judgment  entered 
thereon;     See  the  Form  infra,  No.  9. 

If  the  judgment  on  the  demurrer  be  for  the  defendant,  and  no  amendment 
asked,  a  judgment  is  entered  that  he  go  hence  without  day.  See  the  Form 
infra.  No.  12. 

As  to  judgment  when  there  are  issues  in  fact  as  well  as  in  law :  In  such 
case,  the  issue  in  law  is  first  tried,  and  if  that  issue  is  decided  in  favor  of  the 
plaintiff,  he  may  proceed  to  try  the  issue  in  fact;  or  if  the  issue  in  law  be  a 
decision  of  the  whole  cause  of  action,  he  may  enter  a  nolle  prosequi  as  to  the 
issue  in  fact,  and  take  damages  on  his  judgment.  But  if  .the  plaintiff,  after 
obtaining  a  decision  in  his  favor  on  the  demurrer,  desires  to  proceed  also  on 
the  issues  in  fact,  he  should  suspend  proceedings  on  the  demurrer,  so  far  as 
respects  an  assessment  of  damages  and  judgment  for  the  damages,  and  bring 
on  the  is^ue  for  trial  in  the  ordinary  manner.  On  the  trial  of  the  issue  in 
fact,  if  the  former  judgment  upon  the  demurrer  were  interlocutory,  the  jury, 
besides  finding  a  verdict  on  the  issue  in  fact,  must  also  assess  the  plaintiff's 
damages  on  the  demurrer;  and  the  same  course  is  pursued  in  actions  on 
bonds  when  breaches  are  assigned.'  When,  therefore,  in  such  case,«  there 
are  issues  in  law  and  in  fact,  tried,  and  the -issue  in  law  is  decided  in 
favor  of  the  plaintifi)  and  he  proceeds  to  the  trial  of  the  issue  in  fact,  the 
following  entries  are  made  in  the  journal  and  record:  First,  the  opinion 
of  the  court  and  judgment  on  the  demurrer ;  then  an  order  as  well  to  (ry  the 
issue  in  fact,  as  to  assess  the  damages  on  the  issue  in  law ;  then  the  trial 
and  verdict ;  and  lastly,  the  judgment.    See  the  Form  infra,  No*  10. 


Sec.  XL    the  journal  entries,  and  forks  of  judgments,  &c.,  when  there 
IS  A  demurrer  only,  and  when  there  are  also  issues  of  fact 

AND  law. 

1 .     fFhm  the  Demurrer  to  a  DeotaratUm  u  ovetruledj  and  leave  to  plead. 

A.  B. 

V.      y  In  Assumpsit,  [or  Debt,  or,  aa  the  action  may  be,'] 


V.       I  In 
I.  D.J 


C. 

This  cause  came  on  to  be  heard  upon  the  .demurrer  of  the  said  C,  D.  to  the 

(a)  19Johns.  Rep.  811. 
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Journal  Entries. 

declaration  of  the  said  A^  B.,  and  the  court  being  fully  advised  in  the  premi- 
ses, are  of  the  opinion  that  the  declaration  aforesaid,  and  the  matters  therein 
contained,  are  sufficient  in  law  to  support  this  action ;  whereupon  the  said  C. 
D.  moved  the  court  for  leave  to  plead  to  the  said  declaration  as  if  his  said 
demurrer  were  withdrawn;^  and  it  is  therefore  ordered  that  the  said  CD. 

plead  to  the  said  declaration  within days,  and  that  he  pay  the  coats  since 

filing  the  demurrer,  taxed  to dollars cents,  within  —  days,  and 

in  default  thereof,  that  execution  issue  therefor,  and  thi&  cause  is  continued. 


2.     When  the  Demurrer  to  one  Count  of  the  Declaration  is  sustainedt  and 

Trial  oti  the  other  issues^  and  Judgment, 

A.  B.-) 

V.     y  In  Assumpsit,  [or  Debt,  or^  as  the  case  may  heJ] 
C.  D.J 

This  cause  came  on  to  be  heard  upon  the  demurrer  of  the  said  C.  D.  to  the 
\^Jirst']  count  of  the  declaration  of  the  said  A.  B.,  upon  consideration  whereof 
the  court  are  of  the  opinion  that  the  said  \_first']  count  of  said  declaration,  and 
the  matters  therein  contained,  are  not  sufficient  Iq  law  to  maintain  said  action ; 
therefore  it  is  considered  that  as  to  said  [Jirst']  count  of  said  declaration,  the 
defendant  thereof  go  hence  without  day,  dbc,  and  recover  of  the  plaintiff*  his 
costs  in  that  behalf  expended,  taxed  at dollars  —  cents ;  [And  there- 
upon came  the  parties  by  their  attorneys,  or^  if  the  issue  of  fact  is  tried  at 
a  subsequent  day,  proceed  thus: 

A.  B.-) 

v.       y  In  rAssumpsit.] 
C.D.J 

This  day  came  agam  the  parties  by  their  attorneys,  proceeding  as  fol'- 
lows:']  and  to  try  said  issues  to  the  country,  came  a  jury,  to  wit,  [E.  F.,  &c. 
the  names  of  the  Jury,']  who  being  empannelled  and  sworn  the  truth  to  speak 
upon  the  said  issues  joined  between  the  parties,  upon  their  oaths  do  say,  that, 
[^c,  here  enter  the  verdict,  affirming  or  negativing,  in  the  language  of  the 
pleadings,  the  issues  submitted  to  the  jury.]    It  is  therefore  considered  by  the 

court  that  the  plaintiff  recover  of  the  defendant  the  said  sum  of dollars, 

[^c,  entering  the  judgment  in  the  usual  form  in  debt,  or  for  damages,  as  the 
action  may  be;  for  which,  see  infra.  Form  5. 


3.     When  the  Plaintiff^ s  Demurrer  to  a  plea  in  jSbatetiient  is  sustained — 

Judgment  that  the  Defendant  answer  over. 
A.  B.") 
V.      y  In  Assumpsit,  [or,  Debt,  or,  as  the  case  may  be.] 

This  cause  came  on  to  be  heard  upon  the  demurrer  of  the  said  A.  B.  to  the 

(a)  Sec  ante,  p.  834. 


r 
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plea  in  abatement  of  the  said  C.  D. ;  upon  consideiation  whereof,  the  court 
are  of  the  opinion  that  the  said  plea  in  abatement,  and  the  matters  therein 
contained^  are  not  sufficient  in  law  to  quash  the  writ  [and  declaration]  of  the 
said  A.  B.  It  is  therefore  considered  that  the  said  0.  D.  do  further  answer  to 
said  writ  and  declarcoion. 


4.     When  the  DefendanVs  Demurer  to  a  JReplication  to  a  plea  in  Matemenl 
is  overruled — Judgment  for  the  Plaintiff  that  the  Defendant  answer  over. 


A.  B.") 

V.       I  In 
C.  D.J 


Assumpsit,  \or  Debt,  or^as  the  case  may  be.'] 


This  cause  came  on  to  be  heard  upon  the  demurrer  of  the  said  C.  D.  to  the 
replication  of  the  said  A.  B.  to  the  plea  in  abatement  of  the  said  C.  D.  ;  upon 
consideration  whereof,  the  court  are  of  the  opinion  that  said  replication,  and 
the  matteis.  therein  contained,  are  sufficient  in  law  to  maintain  the  said  writ 
[and  declaration]  of  the  said  A.  B.  It  is  the;-efore  considered  that  the  saidC. 
D.  do  further  answer  to  said  writ  and  declaration. 


5.     When  the  Defendants  Demurrer  to  a  Declaration  or  Replication  is  over- 
ruled and  Dcmiagesj  ^c,  assessed  by  a  Jury. — Judgment  for  the  Plaintiff. 


A.B.-) 

vs.     V  In  [Assumpsit.] 
C.D.J 


This  cause  came  on  to  be  heard  upon  the  demurrer  of  the  said  C.  D.  to  the 
[dedarationj  or  replication^  of  the  said  A.  B.,  and  was  arg^ued  by  counsel, 
and  the  Court  being  fully  advised  in  the  premises,  are  of  opinion  that  the  [de- 
daraiionf  or  rq)licaiion9']  aforesaid,  and  the  matters  therein  contained,  are  suf^ 
ficient  in  law  to  support  this  action.* 

If  the  action  is  Absjikpsit  proceed  as  follows:']  —  Whereupon,  it  is  consid- 
ered, that  the  said  A.  B.  ought  to  recover  his  damages  against  the  said  C. 
D.  by  reason  of  the  premises,  and  the  said  A.  B.  demanding  a  jury  to  assess 
the  same,  a  jury  being  called, came,  to  wit:  E.  F.  [jkc.]  who  being  empannelled 
and  sworn,,  well  and  truly  to  assess  the  damages  sustained  by  the  s^d  A.  B* 
by  reason  of  the  non^performanct  of  the  promises  of  tlu  said  C.  D.  in  thf 
declaration  mentioned^  upon  their  oaths  do  assess  the  same  to— —dollars  ;-— 
Therefore,  rr  is  consibered,  that  the  said  A.  B.  recover  of  the  said  C.  D.,  the 
sum  of  dollars,  his  damages  aforesaid,  in  form  aforesaid  assessed,  and  also 
his  costs  in  this  behalf  expended,  taxed  to*— dollars. 

But  if  the  action  be  Debt  tipon  a  penal  bond  and  breaches  assigned^  pro^ 
ceed  as  follows  from  the  *] — Whereupon  it  is  considered,  that  the  plaintiff 
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ought  as  well  to  recover  against  the'  defendant,  his  debt,  as  also  to  have  exe- 
cution for  so  much  thereof  as  may  be  due  according  to  equity ;  and  thereupon 
the  plaintiff  [or  defendant^  demanding  a  jury  to  ascertain  the  same,  [or  say^ 
because  the  said  damages  are  unknown  to  the  Court,]  it  is  ordered  that  a  jury 
be  empannelled ;  and  thereupon,  a  jury  being  called  came,  to  wit,  E.  F.  {[^.3 
who,  being  empannelled  and  sworn  to  ascertain  the  amount  now  equitably  due 
to  the  plaintiff  by  reason  of  the  premises,  upon  their  oaths  do  say,  that  the 

sum  of dollars  is  now  due  to  the  plaintiff  in  that  behalf  according  to  equity. 

Therefore  it  is  considered  that  the  plaintifi  recover  of  the  defendant  said  sum 

of [htrt  insert  the  amount  of  the  penalty  of  the  bond^']  dollars,  and  that 

execution  issue  herein  against  the  defendant  for  the  said  sum  of  ■  doUais, 
the  said  amount  now  due  according  to  equity ;  and  also  for  the  costs  of  the 
plaintiff  herein  expended  taxed  to dollars,— -—cents, 

J^the  action  be  Debt  on  a  tingle  bUU  record  or  simple  contract,  ^c,  proceed 
from  the  *  as  follows  i]  —  Whereupon  it  is  considered,  that  the  plaintiff  ought 
as  well  to  recover  against  the  defendant  his  debt,  as  also  his  damages  for  the 
detention  thereof;  and  thereupon  the  plaintiff  [or  defendant]  demanding  a  jury 
to  ascertain  the  same ;  [or  say,  but  because  the  said  debt  and  damages  are  to 
the  court  unknown,]  it  is  ordered  that  a  jury  be  empannelled,*  and  thereupon, 
a  jury  being  called,  came,  to  wit,  E.  F.,  []&c.]  who  being  empannelled  and 
sworn  to  inquire  as  well  of  the  said  debt  as  of  the  said  damages,  upon  their 
oaths  do  say,  that  the  defendant  doth  owe  to  the  plaintiff  the  sum  of dol- 
lars, and  they  assess  his  damages  by  reason  of  the  detention  thereof,  to 

dollars.    It  is  therefore  considered  that  the  plaintiff  recover  of  the  defendant 

the  sum  of dollars  his  said  debt,  and  ^-^  dollars  his  damages  aforesaid, 

assessed,  and  also  his  costs  herein  taxed  to  dollars  cents. 

Jf  the  action  be  in  Covenant  the  form  wiU  he  precisely  the  same  as  in  the 
above  form  in  Assumpsit,  except  substituting  the  word  *<  covenants"  for  the 
word  "promises,"  in  thatfortn. 

If  the  action  be  in  Trespass  or  Case,  the  form  wiU  be  precisely  the  same  09 
the  above  form  in  Assumpsit,  except  substituting  the  word  "  grievances" /or 
the  words  "  non  performance  of  the  promises  of  the  said  C.  D."  in  that  form. 


6.     When  the  Defendants  Demurrer  to  a  Dedaration  or  Rq)Kcation  is 

overruled^Damages  assessed  by  the  Court. 

If  the  action  be  Assumpsit,  Covenant,  Trespass  or  Case,  follow  the  preced- 
ing form,  (No.  &,)  to  the  *  and  then  proceed  as  follows ;] —Whereupon  it  is 

(a)  If  the  judgment  is  entered  on  the  demurrer  This  day  came  again  the  parties  by  their  st- 
and the  jury  is  afterwards  called,  the  entry  would  torneys,  and  thereupon  came  the  jury,  to  wit,  B. 
begin  at  the  (a)  thus  :  F.,  [iLCfpncuding  at  above. 

A.B.I 

▼g.    V— .InDelit. 
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considered,  that  the  plaintiff  ought  to  recover  his  damages  against  the  defend- 
ant, by  reason  of  the  premises;  and  neither  party  requiring  a  jury,  and  the 

court  being  fully  advised  in  the  premisses,  do  assess  the  same  to dollars. 

It  is  therefore  considered,  that  the  plaintiff  recover  of  the  defendant  the  said 

sum  of dollars,  his  damages  aforesaid  assessed,  and  also  his  costs  herein 

taxed  to dollars cents. 


7.     The  like  in  Debt  on  a  pencd  bond,  breaches  assigned. 

Follow  the  preceding  form  No.  5,  to  the  *,  and  then  proceed  as  follows ;] — 
Whereupon  it  is  considered  that^the  plaintiff  ought  as  well  to  recover  against 
the  defendant  his  debt  as  also  to  have  execution'for  so  much  thereof  as  may  be 
due  according  to  equity ;  and  thereupon  neither  party  demanding  a  jury  and 
the  Court  being  fully  advised  in  the. premises  do  find  that  the  sum  of  dol- 

lars is  now  due  from  the  defenda^  to  the  plainti6[|  according  to  equity.   There- 
fore it  is  considered,  that  the  plaintiff  recover  of  the  defendant  the  said  sum  df 

[here  insert  the  amount  of  the  penalty  of  the  bondy^  dollars,  his  debt 

aforesaid  ;  and  that  the  execution  issue  herein  against  the  defendant  for  the 

sum  of dollars,  the  said  amount  now  due  according  to  equity,  and  also  for 

the  costs  of  the  plaintiff  herein  taxed  to dollars-^— cents. 


8.     TTie  like  in  Debt  on  a  single  bill,  record,  promissory  note  or  simple  con- 
tract, Sfc. 

FbUow  the  preceding  form  No*  5,  to  the  ♦,  and  then  proceed  as  follows  .•]— 
Whereupon  it  is  considered  that  the  plaintiff  ought  as  well  to  recover  against 
the  defendant  his  debt,  as  also  his  damages  for  the  detention  thereof.  And 
thereupon  neither  party  demanding  a  jury,  and  the  court  being  fully  advised 
in  the  premises,  do  find  that  the  defendant  doth  owe  to  the  plaintiff  the  sum  of 

dollars,  and  do  assess  his  damages  by  reason  of  the  detention  thereof,  to 

■  dollars.  It  is  therefore  considered,  that  the  plaintiff  recover  of  the  de- 
fendant the  sum  of— -dollars,  his  said  debt,  and  dollars,  his  damages 
aforesaid,  assessed,  and  also  his  costs  herein  taxed  to  dollars cents. 


9.     When  the  PlaintijBTs  Demurrer  to  a  Plea  or  Rejoinder  is  sustained — 

Judgment  for  the  Plaintiff. 

A.  B.1 

vs.     L  In  Assumpsit. 
C.D.J 

This  cause  came  on  to  be  heard  upon  the  demurrer  of  the  said  A.  B.  to  the 

30 
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p/ea,  or,  re/omcfefy  of  the  said  C.  D.,  anef  ti^oa  argued  by  counsel^  and  the 
court  being  fully  advised  in  the  premises,  are  of  opinion  that  the  said  pica,  or, 
rejoinder^  and  the  matters  therein  contained,  are  not  sufficient  in  law,  to  bar  the 
said  A.  B.  from  his  said  action :  Whereupon,  it  is  considered  that  the  said 
A.  B.,  [&c.,  following  one  of  the  four  preceding -forma  as  ike  ease  may  re- 
quire. 


10.  When  the  Defendants  Demurrer  to  one  Count  of  the  Declaration  is 
overruled,  and  damages  assessed  thereon  ;  and  trial,  verdict  and  judg- 
ment in  assumpsit  on  the  issue  in  fact;  verdict  ahdjudgment  for 
the  Plaintiff. 

A.  B.-) 

V.      V  In  [Assumpsit.] 
C.D.J 

This  cause  came  on  to  be  heard  upon  the  demurrer  of  the  said  C.  D,  to  the 
[first]  cornit  of  the  declaration  of  the  said  A.  B. ;  upon  consideration  whereof, 
the  court  are  of  the  opinion  that  the  said  [first]  count  of  said  declaration  and 
the  matters  therein  contained,  are  sufficient  in  law  to  support  this  action  ; 
wherefore  the  said  plaintiff  ought  to  recover  his  [damages  thereon,  or,  if  the 
action  be  debt  say:  debt  and  also  his  damages  for  the  detention  of  the  same  .3 
But  because  it  is  unknown  to  the  court  here  what  damages  the  plaintiff  has 
sustained  by  reason  thereof,  it  is  ordered  that  the  jury,  who  shall  try  the  issues 
above  joined  between  the  said  parties,  whereon  the  said  parties  have  put  them- 
selves upon  the  country,  shall  also  inquire  of,  and  assess  the  damages  aforesaid, 
upon  said  [first^  count  of  said  declaration,  until  which  time  judgment  thereon 
is  stayed.  [^Hcre  enter  the  continuance,  if  the  trial  upon  t^e  issue  of  facts  is 
continued,  thus :  and  the  cause  is  continued. 

7%c  trial  of  the  issue  is  entered  as  follows ;] 

This  day  came  the  parties  by  their  attorneys  ;  and  as  well  to  try  the  issues 
above  joined,  whereon  the  said  parties  have  put  themselves  upon  the  country, 
as  to  inquire  what  damages  the  said  plaintiff  has  sustained  by  reason  of  the 
[premises  in  ^id  jftrst  count  of  said  declaration  mentioned,  or,  if  in  debt, 
say :  the  detention  of  said  debt,]  came  the  jury  to  wit :  £.  F.,  G.  H.,  [&c., 
naming  the  jury,']  who  being  empannelled  and  sworn  the  truth  to  speak, 
as  well  upon  the  said  issue  joined  between  the  parties,  as  to  assess  said  dam- 
ages, upon  their  oaths  do  say,  as  to  the  said  issues  joined  between  the  said 
parties  to  be  tried  by  the  conntry,  that,  [Jiere  enter  the  verdict  afflrming  or  neg- 
ativing in  the  language  of  the  pleadings,  the  issues  submitted  to  the  jury.  As 
to  the  verdict  and  judgment  in  debt,  covenant,  trespass,  case,  see  post,  chapters 
22  to  26.  In  assumpsit  upon  the  general  issue  the  verdict  and  judgment 
would  be  thus :  the  said  defendant  did  assume  and  promise,  in  manner  and 
form  as  the  said  plaintiff  in  his  said  [second  and  the  subsequent  coui^]  of  his 
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said  declaration^  bath  complained  against  the  said  defendant ;  and  they  assess 
the  damages  of  the  pliedntiff  by  reason  of  the  premises  in  said  counts  men- 
tioned to  —  dollars cents.     And  the  jurors  aforesaid,  upon  their  oaths 

aforesaid,  also  say,  that  they  assess  the  damages  of  the  plaintiff  by  him  sus- 
tained by  reason  of  the  premises  in  the  said  [first]  count  of  the  said  declara- 
tion mentioned  to  —  dollars cents,  amounting  in  the  whole  to dol- 
lars. Therefore  it  is  considered,  that  the  said  plaintiff  recover  of  the  said 
defendant  his  said  damages  in  form  aforesaid  assessed  by  the  jury,  and  also 
his  costs  herein  in  that  behalf  expended,  taxed  to  ■         dollars  — —  cents. 


11.     When  the  Pkdntiff^s  Demurrer  to  a  Plea  in  abatement  is  overruled — 

Judgment  for  the  Defendant. 

A.  B.  . 

Assumpsit,  [or  Debt,  aa  the  case  may  beJ] 


..  BO 
V.     lln 
5.  D.J 


This  cause  came  on  to  be  heard  upon  the  demurrer  of  the  said  A.  B.  to  the 
plea  in  abatement  of  the  said  CD.;  on  consideration  whereof,  the  court  are 
of  the  opinion  that  the  said  plea  in  abatement,  and  the  matters  therein  con- 
tained, are  sufficient  in  law  to  quash  the  said  writ  of  said  pkintifil  It  is  there- 
fore considered,  that  the  said  writ  of  the  said  plaintiff  be  quashed,  and  that  the 
defendant  go  hence  thereof  without  day  and  recoTor  of  the  plaintiff  his  costs 
herein  taxed  to  —  dollars   '       cents. 


12.     When  Plaintiff^ s  Demurrer  to  a  Plea  is  overruled — Judgment  for 

the  Defendant. 

A.  B.1 

y.      y  In  Assumpsit. 
C.  D.J 

This  cause  came  on  to  be  heard  upon  the  demurrer  of  the  said  A«  B.  to 
the  plea  of  the  said  C.  D.,  and  was  argued  by  counsel^  and  the  court  being 
fully  advised  in  the  premises,  are  of  opinion  that  the  said  plea  and  the  matters 
therein  contained,  are  sufficient  in  law  to  bar  the  said  A.  B.  from  his  action 
against  the  said  C.  D.  Therefore  it  is  considered,  that  the  said  C.  D.  go  hence 
without  day,  and  recover  of  the  said  A.  B.  his  costs  herein  taxed  to— -dol- 
lars. 
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13.     When  the  Defendant's  Demurrer  to  the  Declaration  is  sustained--^ 

Judgment  for  the  Defendant. 

A.  B.T 

y.      y  In  Assumpsit. 
C.  D.  I 


This  cause  came  on  to  be  heard  upon  the  demurrer  of  the  said  C.  D.  to  the 
declaration- of  the  said  A.  B.  and  was  argued  by  counsel,  and  the  court  being 
fully  advised  in  the  premises,  are  of  opinion  that  the  said  declaration  and  the 
matters  therein  contained,  are  not  sufficient  in  law  to  maintain  the  action  of 
the  said  A.  B.  agaibst  the  said  C.  D.  Therefore  it  is  considered  that  the  said 
C.  D.  go  hence  without  day,  and  recover  of  the  the  said  A.  B.his  costs  herein 
taxed  to  dollars. 


14.     When  the  Defendant's  Demurrer  to  a  Replication  is  sustained —  Judg- 
ment for  the  Defendant, 


A.B.| 

c.  dJ 


In  Assumpsit,  \or  Debt,  or  as  the  case  may  he."] 


This  cause  came  on  to  be  heard  upon  the  demurrer  of  the  said  C.  D.  to  the 
replication  of  the  said  A.  B.,  on  consideration  whereof  the  court  are  of  the 
opinion  that  the  said  replication  and  the  matters  therein  contained  are  not  sufi- 
cient  in  law  to  support  said  action.  Therefore  it  is  considered,  that  the  said 
plaintiff  take  nothing  by  his  said  [writ,  or,  declaration,  &C.3  and  that  said  de- 
fendant go  thereof  without  day,  and  recover  of  the  plaintifi*.his  costs,  in  this 
behalf  expended,  taxed  to  —  dollars cents. 


CHAPTEll    XV. 


AMENDMENT  BEFORE  JUGDMENT. 

1.  The  statute. 

2.  Amendment  of  pleadings. 

3.  Amendment  of  process. 


1.     TTie  statute. 

The  history  of  the  English  law  in  regard  to  amendments,  would  illustrate  the 
common  and  natural  tendency  of  all  men,  at  all  times,  where  an  abuse  exists  in 
government,  morals,  or  conduct,  to  correct  the  abuse  a  little  to^^oroughly. 

In  early  times,  the  EngHsh  courts  permitted  parties  to  amend  their  plead- 
ings, as  well  after  as  before  judgment  was  pronounced,  and  even  after  the 
judgment  was  entered.  If  any  mis-entry  had  been  made,  it  was  corrected  by 
the  minutes,  or  by  the  recollection  of  the  judges.* 

But  under  this  practice  of  amending  records,  the  judges  altered  and  falsified 
their  own  records  for  sinister  purposes,  by  making  erasures  and  amendments 
privately ;  and  this  abuse  became  so  great,  that  in  the  reign  of  Edward  I.  very 
heavy  punishments  were  inflicted  upon  almost  all  the  king's  justices.  The 
succeeding  judges,  bent  on  a  thorough  and  radical  reform  of  this  great  abuse, 
resolved  that  a  record  should  be  held  sacred,  and  should  not  be  amended  at 
all,  when  enrolled  and  the  term  at  an  end.  The  rule  having  been  thus  estab- 
lished, their  successors  found  themselves  tied  down  to  a  reform,  by  which 
manifest  errors,  slips  of  tlie  pen  and  misspellings,  occasioned  the  reversal  of 
meritorious  judgments ;  and  such  palpable  injustice  was  thereby  occasioned, 
that  the  British  Parliament  have,  from  time  to  time  ever  since,  been  endeavor- 
ing to  reform  the  reform,  and  have  passed  from  fifteen  to  twenty  statutes  for 
that  purpose.* 

Many  of  the  provisions  of  these  statutes  were  adopted  into  the  laws  of  this 
State ;  but  we  have  at  last  got  back  again  to  very  near  the  time  of  Edward  I., 
80  far  as  respects  amendments  before  judgment ;  for,  our  own  statute  now  pro- 
vides,* that  **  the  court  in  which  any  action  shall  be  pending,  shall  have  power 
to  allow  parties  to  amend  any  process,  pleadikg  or  prockedino  in  such  action, 

(a)  3  Black.  Com.  407.  Eliz.,  c.  14;  21  Ja.  1,  c.  18;  16  &  17  Car.  2, 

(b)  14  Ed.  3,  c.  6;  9  Hen.  5,  c.  4;  4  Hen.  6,    c.  8;  4  &  5  Ann,  c.  15,  §  2,  &c.,  &c. 
r.  3;  8  Hen.  6,  c.  12, 15;  32  Hen.  8,  c.  20;  18        (c)  48  toI.  Stat.  114,  §1. 
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either  in  form  or  substance,  for  the  furtherance  of  justice,  and  upon  such  terms 
OS  shall  be  just,  at  any  time  before  or  during  the  trial  of  such  action,  and  before 
judgment  rendered  therein;  provided,  that  if  such  amendment  be  made  to  any 
pleading,  in  matter  of  substance,  as  the  court  may  in  their  discretion  allow,  the 
adverse  party  shall  have  time,  according  to  the  course  and  practice  of  the  court, 
to  answer  the  amended  pleading,  so  as  not  to  be  prejudiced  in  conducting  his 
action,  prosecution  or  defence."  The  only  limitation  prescribed  by  the  statute 
as  to  the  amendment  of  process,  is,  that  the  re|um  day  of  a  writ,  upon  which  a 
party  has  been  arrested,  shall  not  be  changed.^ 


2.     Jimendment  of  pleading. 

Before  the  statute  above  mentioned  was  passed,  the  parties  sometimes  failed 
in  their  action  or  defence  in  consequence  of  a  variance  l)et ween  the  written  or 
parol  evidence  and  the  pleadings.  This  difficulty  is  entirely  obviated  by  the 
present  law. 

The  terms  i^n  which  an  amendment  will  be  allowed  as  to  costs  and  a  con- 
tinuance, are  lef\  to  the  discretion  of  the  court.  Where  the  amendment  does 
not  go  to  the  substance  or  merits  of  the  case,  of  course  the  amendment  will  be 
allowed,  without  costs  or  a  continuance.  Where  the  amendment  is  in  the  sub- 
stance of  the  pleading,  and  made  during  the  trial,  the  cause  will  not  probably, 
in  general,  be  continued,  unless  the  court  perceive,  or  are  satisfied  from  the 
professional  statement  of  counsel  or  otherwise,  that  the  amendment  so  changes 
the  aspect  of  the  case  and  the  issue  between  the  parties,  that  the  adverse  party 
is  not,  and  could  not  be  reasonably  expected  to  be  prepared  to  meet  the  new 
pleading  by  proof;  or  the  amendment  is  such  that  considerable  time  is  necessa- 
rily required  to  prepare  new  pleadings  to  make  up  an  issue  on  the  amendment. 

If  courts  continue  a  cause  as  a  matter  of  course,  because,  on  the  trial,  a  party 
amends  the  process,  pleading  or  proceeding  in  substance,  many  of  the  evils, 
which  this  statute  was  intended  to  obviate,  will  still  exist.  If  the  court  are  sat- 
isfied that  the  adverse  party  will  not  be  prejudiced  in  conducting  his  action  or 
defence,  in  consequence  of  the  amendment  in  substance,  it  would  but  encourage 
delay  and  subject  the  party  amending  to  unnecessary  costs,  to  continue  the 
cause.  Where  a  party  has  come  into  a  court  of  justice  to  take  advantage  of  a 
technical,  but  substantive  defect  in  his  adversary's  pleading,  he  does  not  de- 
serve much  indulgence ;  and  if  he  is  not  prepared  to  meet  the  cause  on  the 
merits,  it  may  well  be  inferred  that  delay  is  sought  merely  for  delay. 

Where  the  cause  is  continued  on  account  of  amendment,  it  is,  in  general, 
done  at  the  costs  of  the  party  making  the  amendment. 

(a)  43  vol.  Stat.  114,  §  1. 
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8.    Amendment  of  process. 

The  statute  above  meiitioned,*  seems  to  authorize  an  j  amendment,  in  form 
or  substance,  for  the  furtherance  of  justice.  Thus,  where  process  is  issued  by 
or  against  too  many  plaintifis  or  defendants,  or  in  the  wrong  action,  or  the 
damages  are  too  small,  or  there  is  an  omission  or  defect  in  the  test  or  indorse- 
ment upon  the  writ,  &c.,  an  amendment  can  be  made. 

Where  the  process  is  amended,  it  may  be  necessary  to  amend  also  the  dec- 
laration, so  as  to  conform  to  the  amended  writ. 

(a)  Ante,  p.  843* 
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PROCEEDINGS  IN  COURT  BEFORE  TRIAL, 

SECTION  I.  CHANGE  OF  VENUE. 

II.  HEARING  OF  EXCEPTIONS  TO  DEPOSITIONS. 

III.  PUTTING  OFF  THE  TRIAL  AND  CONTINUANCE. 

IV.  DEFAULT,  AND  SETTING  ASIDE  DEFAULT. 


Sec  I.      CHANGE  OF  VENUE. 

The  statute  provides,  that  in  all  cases  in  which  it  shall  he  made  to  appear  to 
the  court,  that  a  fair  and  impartial  trial  cannot  be  had  in  the  county  where  the 
suit  is  pending,  the  court  may  direct  the  venue  to  be  changed  to  some  adjoin- 
ing county.* 

Inasmuch  as  it  is  held,  that  there  is  no  settled  rule  of- practice  relating  to 
changing  the  venue,  and  that  it  rests  in  the  discretion  of  the  court,  and  depends 
on  the  circumstances  of  each  case,^  but  little  need  be  said  upon  the  subject. 
The  court  will  require,  on  an  application  made  for  this  purpose,  affidavits, 
showing  a  state  of  things  which  satisfies  the  court  that  no  jury  can  be  empan- 
nelled  who  will  render  a  fair  and  impartial  verdict ;  and  an  affidavit  by  the 
party,  setting  forth  that  he  believes  a  fair  and  impartial  trial  cannot  be  had  in 
the  county,  will  not  induce  the  court  to  grant  the  application.^ 

The  order  changing  the  venue,  may  be  in  the  form  following. 

Jbrm  of  Order  changing  the  Venue,  when  an  impartial  Trial  cannot  be  had. 


V.       I  In 
!.  D.J 


A. 

V.       i-  In  [Assumpsit.] 
C.  ~ 


This  day  came  the  parties  by  their  attorneys,-  and  thereupon  the  [plaintiff*, 
or,  defendant]  moved  the  court  to  Qhange  the  venue  in  this  case  to  an  adjoin- 
ing county,  and  filed  affidavits  herein  showing  cause  therefor.  On  considera- 
tion whereof,  and  the  court  being  of  the  opinion  that  a  fair  and  impartial  trial 
of  this  cause  cannot  be  had  in  this  county,  it  is  ordered  that  the  venue  herein 
be  and  the  same  is  hereby  changed  to  the  adjoining  county  of  — — .  And  it 
is  further  ordered,  that  the  clerk  of  this  court  transmit  to  the  clerk  of  the  Court 
of  Common  Pleas  of  said  county  of  — — ,  the  original  writ,  pleadings,  deposi- 
tions, and  other  papers,  filed  in  this  cause,  together  with  certified  copies  of  this 

(a)  Swan's  Stat.  684,  §184.  (b)  11  Ohio  Rep.  128.  (c)  Id.  lb. 
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and  all  other  orden  made  in  this  cause,         >  days  before  tbe  next  term  of 
said  coart  in  said  county  of  — ^- — . 

Where  there  is  not  a  sufficient  number  of  disinterested  judges  in  the  Court 
of  Common  Pleas  to  set  upon  the  trial,  the  court,  on  application  of  either 
party,  will  order  the  fact  to  be  entered  upon  the  minutes  of  the  court,  and 
direct  the  trial  to  be  had  in  some  adjoining  county/ 

The  judges  of  the  Court  of  Common  Fleas  are  not  disqualified  by  interest, 
to  try  a  case  when  the  county  commissioners  are  a  party,  aiid  money  is  the 
subject  of  controrersy.^  .   ^ 

Form  of  Order  changing  the  Venue  for  want  of  diHnteresfed  Judges f 


Cin^  l>  In 


A.  B. 

.V. 

Tlie  Cokimbus  and  Cin*-  ^  In  [[Trespass.] 
einnati  Bail  Road  Com-  | 


pony. 

On  application  of  the  [plaintiff,  or,  defendant^]  and  it  appearing  to  the  court 
that  there  is  not  a  sufficient  number  of  disinterested  judges  of  this  court,  to 
sit  upon  tbe  trial  of  this  cause,  £A.  S.  and  T.  W.,  two  of  said  judges,  being 
stockholders  of  the  said.  The  Columbus  and  Cincinnati  RaU  Road  Company^ 
defendants  in  this  suit,  stating  the  interest  which  disqualifies,^'^  It  is  there- 
fore ordered,  that  tbe  want  of  disinterestedness,  as  afcnnesaid,  and  an  a^theati- 
cated  copy  of  this  entry,  and  all  other  orders  made  in  this  cause,  together  with 
all  the  original  files  herein,  be  certified  to  the  Court  of  Common  Pleas  of  the 

adjoining  county  of ,  forthwith,  according  to  the  statute  in  such  case  made 

and  provided. 

The  form  of  the  certificate  of  the  clerk  accompanying  the  papers,  when  the 
yenue  is  changed,  either  because  an.  impartial  trial  cannot  be  had,  or  the  want 
of  disinterested  judges,  may  be  in  the  form  following : 


Form  of  Certificate  of  the  Clerk, 

A.  B.") 

V.     I  In  [Assumpsit.]    — : — Common  Pleas. 
C.  D.J 
In  pursuance  of  the  statute  in  such  case  made  and  provided,  and  the  order 
of  the  coari  hereinafter  set  forth :  These  presents  certify,  that  the  f<Aow}Og  is 
a  true  copy  of  the  orders  and  mitrates  of  the  proceedings  of  the  Court  of  Com- 
moQ  Pleaa  of  the  connty  of  ~^,  in  the  above  cause,  therein  lately  pending, 
whereof  [a  fair  and  impartial  trial  could  not  be  had  in-  said  ooanty ;  or  aay^  a 
tiial  could  not  be  had  in  that  county  for  want  of  disinterested  jui^s,  to  wit  i] 
{Here  set  out  a  transcript  of  the  journal  eiUries  in  the  cote  from  the  hegin* 
nmg.'] 

(a)  43  ▼<>].  Stet.  81,  $7.  (c)  It  fecms  the  cerlifieale  muit  ibow  bow 

(b)  8  Ohio  Hap.  388.  the  Judges  ere  interaited ;  8  Ohio  Bqp.  88. 
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And  these  presents  do  further  certify,  that  the  papers  and  documents  here- 
unto annexed,  and  marked  respectively  A.  B.,  £&c.,3  are  ail  the  original  files 
belonging  to  said  suit. 

In  testimony  whereof,  I,  F.  C,  clerk  of  said  court,  do  hereby  set  my  hand« 

and  the  seal  of  said  court,  at  — ,  this  —  day  of         ,  a.  d. . 

[Signed]  F.  C,  Clerk. 


Sec.   II.      HEARINO  OF  BXCEVTI0K8  TO  SBPOSITIONS. 

Exceptions  to  depositions,  except  for  relevancy  and  competency,  should  be 
called  up  and  decided  before  the  trial ;  that  the  party  relying  upon  the  depo- 
sitions, may,  in  case  the  exceptions  are  sustained,  have  an  opportunity,  if  neces- 
sary, to  move  for  a  continuance  of  the  cause. 

Exceptions  to  relevancy  and  competency  can  generally  be  made  without 
filing  exceptions,  and  are  usually  made  when  a  deposition  is  proposed  to'  be 
read  to  the  jury ;  but  all  other  objections,  must,  in  general,  be  made  by  written 
exceptions,  filed  before  the  trial,  or  at  such  time  as  the  rules  of  practice  of  the 
circuit  may  require.     ^  . 

The  causes  of  exceptions  are  stated  and  the  form  of  exceptions  given  in 
a  subsequent  chapter.* 

In  general,  if  an  exception  to  form,  dbc,  is  sustained,  and  the  deposition  be 
material,  the  party  desiring  to  use  it,  wiU  of  course  ask  a  continuance  of  the 
cause. 


Sec,  til.      PUTTING  OFF  TRIAL  AND  CONTINUANCE. 

1.     Putting  off  the  Trial. 

When  a  case  is  called,  it  may  happen  that  neither  party  desires  a  continu- 
ance, yet  a  witness  is  absent,  or  something  else  intervenes,  to  prevent  an  im- 
mediate trial.  This  is  a  verv  common  embarrassment,  and  one  which  calls 
forth  every  variety  of  expedient  to  obtain  time. 

The  statute  provides,  that  no  cause  shall  be  removed  from  its  place  on  the 
docket ;  but  all  causes  in  which  the  intervention  of  a  jury  is  necessary,  shall 
be  tried  in  the  order  in  which  they  stand,  unless  the  parties  otherwise  agree, 
or  be  continued  until  the  next  term.** 

When,  therefore,  a  case  is  regularly  called  for  trial,  the  court  seem  to  have 
no  control  over  it,  except  to  try  it  or  continue  it,  unless  the  parties  otherwise 

<a)L  See  chapter  18*  (b)  Swao's  Stat.  674,  aec.  107. 
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CoDtiaoance  —  Affidavit  therefor. 


agree.  It  is,  however,  the  practice  in  some,  «Qd  perhaps  most  of  the  circuits, 
to  put  off  the  trial,  mitil  an  attachment,  ordered  for  a  witness,  is  returned ;  but, 
in  that  case,  the  cause  is  put  off  at  the  costs  of  the  party  who  applies  for  the 
attachment;  and  as  soon  as  the  attachment,  is  returned,  the  cause  is  called  np 
and  tried  or  continued. 


2.     Continuance. 

The  absence  or  sickness  of  counsel,  or  a  material  witness,  or  other  cause, 
may  require  an  application  for  a  continuance  of  a  cause. 

For  the  purpose  of  continuing  a  cause  on  account  of  the  absence  of  a  witness, 
three  things  must,  in  general,  be  shown  : 

1.  That  the  witness  is  really  material. 

2.  That  the  party  applying  has  been  guilty  of  no  neglect. 

3.  That  the  party  expects  to  procure  the  attendance  or  deposition  of  the  wit- 
ness at  the  next  term* 

He  usual  objecti6n  which  arises  in  practice  against  such  an  application,  falls 
under  the  second  head  above  mentioned :  that  the  party  applying  has  not  used 
proper  diligence  to  procure  the  witness  or  his  testimony* 

If  the  witness  resided  within  the  venue,  and  lefl  the  county  aAer  issue  joined, 
the  party  applying  for  the  continuance  must  show  that  it  was  no  jbult  or  omis- 
sion on  his  part,  that  prevented  the  witness  from  being  served  with  a  subpoena 
or  his  deposition  being  taken;  and,  in  such  case,  it  may  be  necessary  to  state 
in  the  affidavit  for  a  continuance,  the  time  when  the  witness  left ;  when  the 
affiant  was  first  informed  of  his  absence ;  where  the  witness  has  gone  ;  and  by 
connecting  these  facts  with  the  time  when  the  issue  was  made  up,  and  a  sub- 
pcena  issued,  make  it  manifest,  that  due  diligence  was  used,  or  that  either  the 
attendance  of  the  witness  could  not  have  been  obtained  by  the  issuing  of  a  sub? 
poena,  or  that  his  deposition  could  not  have  been  taken  under  a  regular  notice 
after  he  left  the  county. 

A  skeleton  form  of  the  affidavit  for  a  continuance  will  be  here  given. 

^Sffidavii  /or  a  Contintianee^ 
Com.  Pleas.    In  [assumpHt.'] 


The  said  A.  B.,  makes  solemn  oath  that  E.  B.,of,  [Ac."]  is  a  material  wit- 
ness for  him  in  this  cause,  without  whose  testimony  he  cannot  safely  proceed 
to  the  trial  thereof,  as  he  is  advised  by  his  counsel,  and  verily  believes  to  be 
true.  That,  [here  state  the  circumstances  which  show  the  diligence  of  the 
party  applying  for  the  eontinuancCj  and  the  circumstances  which  prevented 
Mm  from  obtaining  the  testimony  of  the  uHtnesSf  as  thus :  on day  of  • 
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Omaea  lor  Gontimuuiee. 


18  _,  this  affiant  ^ent  to  the  place  of  resideiice  of  the  said  E.  Q.,  for  the 

purpose  of  seriring  him  with  asubpoexta  in  this  cause;  but  the  said  E.  B.  was 

absent  on  a  journey  to  frotn  whence  he  is  not  expected. to  return  until 

9ome  time  after  the  expiration  of  the  present  term  of  this  Court,  as  this  affiant 

is  informed  and  verily  believes  to  be  true.] 

That  affiant  hopes  and  expects  to  procure  the  attendance  of  said  E.  B'.  [or^ 

iiopes  and  expects  to  procure  the  deposition  of  said  E.  B.]  at  the  next  term  of 

this  court ;  and  that  this  affidavit  for  a  continuance  is  not  made  for  delay  merely, 

but  for  the  purposes  of  justice. 

A.  B. 
Sworn  to,  and  subscribed  in  open  Court, 

this— —day  of  a^  d.  48 . 

Attest,  C.  C,  Clerk. 

In  general,  the  party  who  is  default  for  pleading  cannot  insist  upon  a  trial ; 
but  the  rule  in  this  respect  is  different  in  different  circuits.* 

(a)  The  following deciiionsaa  to  ContiiiuanceB  to  the  fact*  supposed  in  the  affidavit  oh  which  the 
may  be  useloT,  Uiough  the  subject  is  one  which  motion  to  postpone  is  founded.  7  Cowen,  SS8. 
BO  addresses  itself  to  the  diso^tion  of  the  eourt.  The  same  rale  appears  to  exist  in  the  English 
and  is  so  regulated  by  pecaltar  locai  practioa  that  courts.  Th«s,  they  have  put  .off  a  trial,  vntil  a 
no  very  definite  rules  can  be  applied  to  it.  commission  should  go  to  examine  a  material  wit- 
Where  the  judge  reliised  to  put  off  the  trial,  on  ness  abroad  w1k>  refused  to  attend,  and  until  the 
the  common  affidavit,  requiring  the  defendant  to  deposition  should  be  certified.  1  W.  Bl.  ilS. 
•tate  what  he  expeeted  io  prove  by  the  witness,  sThey  have  refnved  it,  however,  in  another  case 
wh9  was  attOTBey  for  the  plaintiff,  which  he  re-  where  it  did  not  appear  that  there  was  any  Ijke- 
fiised  to  doy  and  the  trial  proceeded,  the  Su;  lihood  ot  the  witness'  return  ;  I  W.  Bl.  &15j 
preme  Court  of  New  York  set  aside  the  verdict,  and  tlie  same,  where  the  witness  did  not  go 
observing,  that  the  practice  requiring  a  specific  abroad  until  aAer  notice  of  trial  was  given,  and 
ciktlon  of  the  testimony,  did  not  apply  unless  cir-  he  might  conseqvieutly  have  been  served  with  a 
cnmatancesof  sttspiciou  aremade  to  appear.  6  wibpeaui  in  sufficient  time  ;  Barnes,  442;  and 
Oowea,  15  j  6  Cowen»  577.  So,  where  the  judge  they  will  also,  it  seems,  refbse  ii,  if  the  party  ap- 
at  the  circuit  refused  to  put  off  the  trial,  on  an  plying  have  conducted  himself  unfairly,  of  have 
affidavit  that  a  material  witness  had  lately  re-  been  the  cause  of  any  improper  delay, 
moved  from  Lockpott  to  the  State  of  Ohio,  as  he  Even  where  the  court  had  twice  before  pot  off 
die  d^fidant,  was  informed  and  believed,  about  the  trial,  on  account  of  the  absence  of  a  nsMierial 
three  months  before  the  trial,  and  that  he  expect-  yritness  on  a  whaling  voyage,  and  the  defendant 
ed  to  procure  the  attendance  oi  the  witness  at  applied  a  third  time  to  put  off  the  trial,  on  ac* 
the  next  circuit,  thinking  the  affidavit  insufficient  count  of  the  witness  being  still  absent,  the  court 
in  merely  stating  information  and  belief  of  the  granted  the  application,  upon  the  terms  of  the 
witness'  removal,  this  court  held  the  affidavit  defendant's  bringing  tiie  money  into  court,  or 
sufficient  in  the  fir^t  instance,  no  suspicion  ex-  giving  security  for  it  to  the  satisfartion  of  the 
isting  that  delay  was  the  objc-cU  7  Coweu,  285.  master,  MS.  E.  1820,  cited  2  Chit.  Archb. 
And  in  making  the  application,  tlie  defendant  in  902.  So,  where  the  copy  of  a  jndici&l  doai- 
nof  bound  to  offer  to  take  the  depofiitions  of  rIcU  ment  in  the  West  Indies,  was  stated  to  be  ma- 
or  absent  witnesses  of  the  plaintiff;  6  Cowca,  terial  and  necessary  evidence  for  the  defendant, 
077;  although  where  the  opposite  party  ofifera  to  the  court  pot  off  the  trial,  to  gire  time  to  pro* 
admit  the  &cts  to  which  the  witness  is  expected  eui^  it;  1  D.  &  R.  169)  even  in  an  action  of 
to  testify,  the  trial  will,  notwithstanding  the  ab-  libel,  4  D.  &  R.  830. 

senceof  the  witness,  be  allowed  to  proceed  j  14  Where  the  defendant's  attorney  was  so   ill, 

Johns.  341;  but  not  where  he  merely  offers  to  that  he  could  not  attend,  the  court  upon  appU- 

admit  thnt  the  witness  wotdd,  iffrtftnty  ItsfiTy  cation  put  off  the  trial.    9  Tounge  k.  Jenr.  S61. 
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Order  of  Continuance -^  Default,  and  fetting  it  aside. 


The  order  for  the  Continuance  may  be  in  the  form  following: 

A.B.-) 

ts.     y  In  Asmjimpni. 
C.D.J 

On  motion  of  the  plaintiff*  this  cause  is  continued  at  his- costs. 

Andy  on  motion  of  defendant,  it  is  ordered,  that  said  costs  taxed  at  ■  dol- 
lars   "  cents,  1)0  paid  by  the  plaintifif  within  [twenty]  days,  and  in  default 

thereof,  that  execution  issue  for  the  same. 


Sec.  IV.     default,  and  settikiq  aside  default. 

If  the  defendant  has  failed  to  plead  orlhe  plaintiff  to  reply,  or  either  party  is 
otherwise  in  default,  on  motion,  the  court  will  permit  (upon  such  terms  as  the 
rules  of  practice  of  the  circuit  prescribe)  the  default  to  be  set  aside,  and  the 
issue  to  be  made  up.  If  the  plaintiff  is  in  default,  and  under  the  rules,  the 
court  refuse  to  set  the  same  aside,  a  judgment  of  non>suitis  in  general  entered ; 
and  the  plaintiff  will  thereby  be  compelled  to  bring  a  new  action. 

If  the  defendant  does  not,  or,  under  the  rules  of  the  court  cannot  obtain 
leave  to  plead,  judgment  is  entered  against  him  by  defauk ;  and  if  neither 
party  require  a  jury,  the  court  assess  the  damages.^ 

If  one  of  the  defendants  has  plead,  the  default  is  entered  against  the  others 
bat  no  judgment  can,  in  general,  be  taken  on  the  default,  until  the  issue  is  tried 
or  disposed  of;  and  the  same  jury  which  tries  the  issue  may  assess  the  dam- 
ages. If  the  issue  is  decided  against  the  plaintiff,  and  the  cause  of  action  is 
such,  that,  if  all  the  defendants  had  plead,  a  verdict  could  not  be  rendered 
in  favor  of  one,  without  discharging  the  others,  a  general  judgment,  as  well  in 
favor  of  the  party  who  plead,  as  the  defendant  who  made  default,  must  be  ren- 
dered.*" 

In  a  joint  suit,  however,  against  the  makers  and  indorsers  of  negotiable 

So,  where  a  libel  waa  pablislied  immediately  be-  name  of  the  witness,  on  account  of  whose  ab- 
Ibre  the  aasixes,  with  an  intent  te  influence  the  sence  the  party  cannot  proceed  to  trial.  2.  D.  & 
joTf,  the  court  upon  app^catfon  put  off  the  trial.  R.  420;  4  D.  &  R.  8S3.  Formerly,  it  seems, 
1  Borr.  499,  610;  7  Mi>ore,  87;  S.  C.  8.  B.  &  this  affidarit  must  have  been  made  by  the  party 
B.  272.  himself;  Barnes,  487;  but  the  affidarit  of  the 
If,  from  the  nature  of  the  application,  it  may  attorney  in  the  cause  has  since  been  deemed 
be  inspected  that  it  is  made  m<>rely  for  the  pur-  sufficient;  Peake,  97;  and  even  the  affidaTit  of 
pose  of  delay,  the  court  usually  require  that  the  the  attorney's  clerk,  if  it  state  tliat  be  is  partic- 
afiidarit  shall  state  tlie  cause  of  action,  and  the  ularly  acquainted  with  the  circumstances  of  the 
eTidence  expected  from  the  witness,  in  order  cause,  and  has  the  management  of  h.  I  H.  BI. 
that  they  may  judge  if  it  lie  material,  and  that  it  637.  In  deciding  upon  an  application  of  tiiis 
alio  state  ci^-cumstaoces  from  which  they  may  kind,  the  court  will  not  in  general  enter  into  any 
iofer  the  probability  of  the  witness'  return  within  inquiry  as  to  admissibility  of  the  eridence  re- 
ft reasonable  time.  See  8  Burr.  1518;  I  W.BI.  quired.  See  1  D.  It  R.  169. 
610,  488.  In  no  case,,  however,  according  to  (a)  Swan's  Stat.  671,  sec.  98. 
the  English  pnicticr,  is  it  necessary  to  state  the        (b)  3  Day,  808.  Bac.  Ab.  Title  Verdict. 
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paper,  under  the  statute,'  and  where  one  of  the  defendants  pleads  a  personal 
discharge,  such  as  infancy,  bankruptcy,  &c.,  a  default  of  one  of  the  defendants 
may  entitle  the  plaintiff  to  a  judgment,  notwithstanding  a  yerdict  in  favor  of 
the  defendant  who  plead. 

(a)  42  Tol.  Stat.,  72;  43  voL  Stat.  67. 
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Sec.    I.      THE   SELECTION   OF,  AND  THE   USUINO  OF  THE   VENIRES  FOB  ORAND 

AND  PETIT  JURIES. 

In  this  state  a  venire  is  not  issued  in  each  cause  to  be  tried,  but  a  general 
venire  is  issued  by  the  clerk  of  the  court  of  common  pleas  for  a  jury,  who  tire 
deemed  the  regular  jury  for  the  trial  of  the  causes  docketed. 

The  mode  of  selecting  the  persons,  whose  names  are' deposited  in  a  box  for 
the  purpose  of  being  drawn  as  jurors,  is  prescribed  by  statute.' 

The  derk  of  the  court  writes  the  names  of  the  persons,  selected  as  jurors 
by  the  trustees  of  the  townships,  upon  separate  pieces  of  paper,  and  puts  these 
pieces  of  paper  in  a  box.  Thirty  days  previous  to  the  sitting  of  the  court  of 
common  pleas,  the  clerk  and  sheriff  meet  at  the  clerk's  office,  for  the  purpose 
of  drawing  a  grand  and  petit  jury  from  the  box.  To  prevent  the  clerk  from  so 
arranging  the  ballots  in  the  box  as  to  determine  what  names  will  be  drawn,  the 
sheriff  is  required  to  shake  the  box  so  as  to  mix  the  ballots  on  which  the  names 
are  written.  The  clerk  then,  in  the  presence  of  the  sheriff,  proceeds  to  draw 
twenty-eeven  ballots ;  the  first  fifteen  of  whom  are  summoned  as  grand  jurors, 
aod  the  remaining  twelve  are  petit  jurors.  In  Hamilton  county,  however, 
twenty-four  petit  jurors  are  selected.^ 

If  there  be  not  time  to  draw  the  jury,  thirty  days  before  the  court,  they  may 
be  drawn  and  the  venires  issued,  at  any  time  before  court.*^ 

(a)  Stat  480,  480.  (b)  Stat.  401,  See.  7.  (c)  46  toI.  Sut.  24. 
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Proceu  ibr,  and  iti  Serrice  and  Retnrn. 


The  clerk,  forthwith,  issues  two  venires  :  one  for  the  grand,  and  the  other 
for  the  petit  jury.' 

The  venire  requires  the  jury  to  appear  on  the  first  day  of  the  next  term  of 
the  court,  at  the  seat  of  justice  of  the  county,  at  10  o'clock  A.  M.^  The  court 
may,  however,  by  order,  direct  the  venire  for  the  petit  jury  to  be  made  retuma« 
ble  at  the  second,  or  any  subsequent  day  of  the  term.' 


Sec.  II.    FORM  OF  venires  for  grand  or  petit  jury. 

. —  County,  ss. 

The  State  of  Ohio, 
[seal.]  To  the  Sheriff  of  said  County  Greeting : 

We  command  you,  that  without  delay  you  summons  A.^^B.,  [&c.,  futmes  of 
the  jurors,']  to  be  and  appear  before  our  court  of  common  pleas  within  and 
for  the  county  of—,  at  .the  court-house  in,  [naming  the  seat  of  justice ,]  in 
said  county,  on  the  day  o^,  [the  first  day  of  the  teroi,  or  such  day  for  the 
petit  jury  as  the  court  may  advise^^  next,  at  10  o'clock,  forenoon,  and  so  from 
day  to  day  until  discharged  ;  then  and  there  to  srerve  as  [grand  jurors,  or  say 
petit  jurors,  as  the  ease  may  6e,]  within  and  for  said  county  :  and  how  yoa 
shall  execute  this  writ,  make  appear  to  our  said  court,  on  the  first  day  of  their 
next  term,  and  have  you  then  and  there  this  writ.  Witness  C.  C,  clerk  of 
said  court,  this— —  day  of    ■     ,  a;  d.  — . 

C.  C,  Clerk. 


Sec.  III.   WHEN  AND  HOW  VENIRES  SERVED  AND  RETURNED,  AND  FORM  OF 

RETURN. 

The  jurors  must,  in  general,  be  served  ten  days  before  court.' 

The  venire  is  served  by  reading  it  to  the  juror,  or  by  leaving,  at  his  usual 
place  of  abode,  a  note  or  memorandum  in  the  words  following  :* 

I  am  commanded  to  summons  you,  A.  B.,  [the  name  of  the  juror  ^  to  ap- 
pear before  the  [court  of  common  pleas,  or^  supreme  court,  as  the  case  may 

be,']  to  be  holden  in- on  the  ■       day  of  next,  to  serve  as  a  [grand 

juror,  or,  petit  juror,  as  the  case  may  be.] 

S.  S.,  Sherifl^of County. 

[Date]. 

The  officer  must  indorse  on  the  venires  the  names  of  the  jurors,  and  the 
time  when  summoned,  and  return  the  same  according  to  the  command  of  the 
writs,  or  order  of  the  court.' 

(a)  Swu's  Stat.  490,  sec.  4;  6  Ohio  Rep.  19.        (d)  Stat.  491. 

(b)  Stat.  490,  lec.  4.  (e)  Stat.  491,  tec.  6. 

(c)  44  vol.  Stat.  28.    See  46  yol.  Stat,  24.  (0  Stat.  491,  iec.  6;  46  vol,  8u(.  U. 
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Speaiftl  or  Stniok. 


The  return  may  be  in  the  form  following : 

FORM  OF  RETURN  TO  A  VENIRE. 

In  obedience  to  the  command  of  this  writ  I  summoned  the  within  named : 
A.  B.,  June  20, 18  —. 
C.  Dm  June  21,  18— ,^. 
C  F.,  dead.' 
G.  H*,  does  not  reside  in  my  baliwick. 

S.  S.,  Sheriff  of— —County. 


Sec.  IV.    SPECIAL  or  struck  jury. 
1.     In  what  eases  allowed  and  how  obtained. 

Either  party,  in  a  ciyil  case,  can  have  a  special  or  struck  jury,  upon  appli« 
cation  to  the  court  for  that  purpose.' 

The  first  step  to  be  taken  by  the  party  who  desires  a  struck  jury,  is,  to  ap- 
ply to  the  couYl  for  an  order  allovtring  the  same.  This  must  be  dona  before 
the  trial  term,  and  is  usually  done  at  the  appearance  term,  ailer  the  return  of 
the  summons. 


2.    Form  of  Ihe  order  of  the  Court  for  a  Struck  Jury, 


A.  B.l 

V.     Y  In  AsBumpsU, 
C.  D.J 


This  day  came  the  parties  by  their  attorneys,  and  on  motion  of  the  said 
A^B.,  it  is  ordered  by  the  court  that  a  special  jury  be  struck  for  the  trial  of 
this  cause.    Continued. 


3.    Notice  of  striking  Jor  a  Special  Jury. 

The  next  step  to  be  taken  is,  for  the  party  who  obtains  the  order,  to  give 
notice  to  the  opposite  party,  and  to  the  clerk  of  the  court,  of  the  time  of  strik- 
ing the  jury.  The  notice  must  be  served  at  least  eight  dajrs  previous  to  the  time 
fixtA  for  striking  the  jnry,"  and  the  day  appointed  iTor  striking  the  jury  must  be 
at  least  thirty  days  previous  to  the  sitting  of  the  court.'' 

(s)  SwanV  Stau  404,  lec.  21.    (b)  Siran's  Stat.  409,  sec.  23.    (c)  Swan"!  Stat.  4M,  *ee.  28. 

as 
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Speeiml  or  Struck, 


.  D.J 


A.  B. 
C 


Form  of  notice  of  the  Striking  of  a  Jury* 


Com.  Pleas.    In  [j^saumpsit.'] 


To  C.  D.  or  his  attorney  ;  and  to  the  clerk  of  said  court : 

A  jury  will  be  struck  in  this  cause  on  the       ■    day  of—,  a.  d.  18—-, 
between  the  hours  of  8  A.  M.  and  6  P.  M.  of  the  clock,  at  the  clerk's  office  of 

said  court. 

A.  B.  by  I.  S„  his  Attorney. 

[Date.] 


4.     How  struck. 

The  clerk  will  attend  at  his  office,  at  the  time  mentioned  in  the  notice,  and, 
in  the  presence  of  the  parties,  or  such  of  them  as  may  be  present  for  that  pur- 
pose, select  from  the  number  of  persons  qualified  to  serve  as  jurors  within  the 
county,  forty  such  persons  as  he  shall  think  most  indifferent  between  the  pax- 
ties,  and  best  qualified  to  try  such  cause  ;  and  the  party  applying  for  the  strack 
jury,  his  agent  or  attorney,  shall  first  strike  off  a  name,  and  then  the  opposite 
party,  his  agent  or  attorney,  another ;  and  so,  alternately,  until  each  shall  have 
struck  oflT  twelve ;  and  the  sixteen  remaining  shall  be  summoned  to  serve  as 
the  jury  in  the  cause.' 

If  the  opponent  of  the  party  who  applied  for  the  special  jury,  be  not  present 
to  strike  off  the  names,  nor  any  person  on  his  behalf,  then  the  clerk  must 
strike  for  the  party  not  attending. 

If  the  clerk  of  the  court  is  interested  in  the  cause,  or  related  to  either  of  the 
parties ;  or,  if  it  appears  probable  to  the  court  that  he  is  not  indifferent  between 
them,  then  the  court  nominate  two  proper  persons,  who  are  indifferent  between 
the  parties,  to  strike  the  jury,  and  who  accordingly  perform  that  duty." 


5.    Bow  Special  Jury  summoned^  ^c. 

The  clerk  makes  out  a  fair  list  of  the  sixteen  persons  not  stricken  off,  and 
certifies  the  same,  under  his  hand,  to  be  the  list  of  the  struck  jury,  and  delir- 
ers  the  same  to  the  sheriff,  together  with  the  venire. 

The  sheriff  annexes  the  list  to  the  venire,  and  summons  the  jury,  according 
to  the  command  of  the  writ.** 

(ft)  Swmn*8  Stat.  495,  we.  SS.    (m)  Swanks  Stat.  4M,  eec.  28.     (n)  Stran'i  Stat.  495,  mo.  It. 
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Special  or  Struck  —  View,  bj. 


Form  nf  List  of  Struck  /ury. 
A.  B«  "1 

V.     I  In  Assumpsit.     Com.  Pleas. 

C.  D.J 

«  • 

I  do  hereby  certify,  that  the  following  is  the  list  of  the  jaiy  struck  in  the 
above  cause. 

A.  J.,  [&c.] 

Attest :        C.  C,  Clerk 
[Date.]  Com.  Pleas. 

The  venire  can  be  readily  made  out  from  the  form  already  given,  the  jury 
being  described  as  the  jury  struck  to  try  the  cause  of  A.  6.  v.  C.  D.,  &c. 

The  jury  are  called  as  they  stand  upon  Che  panel ;  and  the  first  twelve  who 
appear  and  are  not  challenged,  or  shall  be  found  duly  qualified  and  indifferent, 
shall  be  the  jury,  and  sworn  to  try  the  cause/ 


6.     Costs  incident  to  a  Struck  Jury. 

The  party  applying  for  a  struck  jury  must  pay  the  fees  for  striking  the 
same,  and  one  dollar  per  day  for  each  juror  attending ;  and  is  not  allowed  any 
thing  therefor,  in  the  taxation  of  costs,  unless  the  court  is  of  the  opinion  that 
the  cause  required  such  struck  jury,  in  which  case  these  extra  expenses  are 
taxed  in  the  bill  of  costs. 


8kC.   y.      JURY  PROCESS,  BTC,   WHEN   SHERIFF  INTERESTED. 

When  the  sheriff  is  interested  in  a  cause,  the  party  in  interest  opposed  to 
that  of  the  sheriff,  may  apply  to  the  court,  who  will  direct  a  special  venire  to 
issue  to  the  coroner  of  the  county,  commanding  him  to  summon  a  jury  having 
the  qualifications  herein  before  mentioned,  to  try  such  cause ;  and  where  both 
the  sheriff  and  coroner  are  interested,  or  in  case  of  the  death,  Tesignation,  or 
absence  from  the  county  of  both  the  sheriff  and  the  coroner,  then,  and  in  either 
of  thoee  cases,  the  venire  facias  or  other  process,  may  be  directed  to  such  dis- 
creet, disinterested  person,  as  the  court  may  name.** 


Sec  VI.     VIEW  by  a  jury. 


If  it  is  made  to  appear  to  the  court  that  it  is  proper  or  necessary  that  the 
jnrois,  who  are  to  try  an  issue,  should  have  a  view  of  the  messuRges,  lands  or 

(o)  Swmn's  Stat.  496,  tec.  22.  (q)  Sw«n*i  StaC.  498,  lec.  17     j 
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View,  by. 


place  in  question,  in  order  to  their  better  understanding  the  evidence  that  may 
be  given  on  the  trial  of  the  issue,  an  otder  will  be  made  by  the  court  for  the 
issuing  of  a  special  distringas,  or  habeas  corpora  juratorum,  by  which  the  sheriS* 
or  other  officer,  to  whom  the  same  is  directed,  will  be  commanded  to  have  six 
or  more  of  the  first  twelve  jurors  named  in  the  panel  to  which  such  writ  is  an- 
nexed, at  the  pkce  in  question,  who  then  and  there  shall  have  the  matters  in 
question  shown  to  them  by  the  two  persons  named  in  said  writ,  to  be  appointed 
by  the  court ;  and  the  sheriff*  or  other  officer  who  executes  the  writ,  must,  by 
a  special  return  on  the  same,  certify,  under  his  hand,  that  the  view  hath  been 
made  according  to  the  command  of  said  writ." 

The  expenses  of  taking  the  view  are  taxed  in  the  bill  of  costs. 

.  No  evidence  is  taken  on  either  side  at  the  time  of  taking  the  view. 

If  no  view  is  had  under  the  writ,  or  if  a  view  is  had  by  any  of  the  jurors, 
and  whether  the  first  six  or  more  of  the  twelve  who  are  £rst  named  in  the  writ 
or  not,  yet  the  trial  must,  notwithstanding,  proceed ;  £br,  no  objection  can  be 
made  on  either  side  for  want  of  a  view,  or  because  not  made  by  any  particular 
number  of  jurors,  nor,  indeed,  on  account  of  the  want  of  a  proper  return  to  the 

writ.* 

Form  of  Order  far  a  Special  Writ  of  Habeas  Corpora  Juraiorum. 

A.  B. 

[Ejectment.] 


C 


V.      I  In  [Ej( 

.  D.J 


On  motion  of  the  plaintiff,  and  upon  reading  the  affidavit  of  A.  B.,  it  is  ord- 
ered, that  a  special  writ  of  Habeas  Corpora  Juratorum  be  issued  to  the  sheriff 
of  this  county,  according  to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided, by  which  said  sheriff  shall  be  directed  to  have  six  or  more  of  the  first 
twelve  jurors,  named  in  the  common  panel  for  the  next  term  of  this  court,  at 

the  place  in  question,  [&c.,']  to  view  the  same,  on  Tuesday  the day  of . 

next,  at  11  o'clock  in  the  forenoon  of  the  same  day;  which  said  jurors  shall 
meet  at  the  house  of  L.  M.,  in  the  township  of  ■  ■■  in  said  county,  and  shall 
then  and  there  be  refreshed,  at  the  equal  charge  of  both  parties ;  and  that  L. 
L.,  on  the  part  of  the  plaintiff,  and  T.  S.»  on  the  part  of  the  defendant,  to  be 
named  in  the  said  writ,  shall  show  the  place  in  question  to  the  said  jurors ; 
and  this  cause  is  coatinued. 

Form  of  Habeas  Corpora  on  the  above  Order, 

[^Make  out  a  copy  of  the  common  panel  of  the  petit  jury^  and  annex  the 
same  to  the  following  writ ;] 

The  State  of  Ohio. 

To  the  Sheriff  of County,  Greeting: 

Whereas,  by  our  venire  £Eicias,  you  have  been  commanded  to  summon  the 

(r)  Swan's  Stat.  494,  sec.  19.  («)  S\y»a'»  Stat.    94, -sec.  20. 
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View,  by* 


peTBons  named  in  the  panel  to  this  writ  annexed,  heing  the  jurors  of  the  petit 
jury,  to  be  8ummone4  at  our  next  term  of  the  Court  of  Common  Pleas  of  said 
county,  between  (among  others)  A.  B.,  plaintiff^  and  C.  D.,  defendant,  in  a 
plea  of  Ejectment,  [as  the  cause  of  action  may  6e,]  to  make  that  jury :  Now 
we  do  command  you,  in  the  meantime,  according  to  the  form  of  the  statute  in 
that  case  made  and  provided,  that  you  have  six  of  the  said  jurors,  or  as  many 
more  of  them  as  yon  shall  think  fit,  to  take  a  view  of  the  place  in  question,  on 

Tuesday  the day  of  —  nex^^a  11  o'clock  in  the  forenoon  of  the  same 

day,  at,  [as  in  the  order,']  in  your  county ;  and  from  thence  proceed  to  view 
the  said  place  in  the  presence  of  L.  L.,  on  the  part  of  the  plaintiff,  and  T.  S., 
on  the  part  rf  the  defendant,  appointed  by  our  said  Court  of  Common  Pleas  to 
show  the  said  place  to  such  of  the  said  jurors  as  shall  come  to  view  the  same ; 
and  what  manner  you  shall  have  executed  this  our  command,  make  appear  to 
our  said  Court  df  Common  Pleas,  on  the  fiist  day  of  their  next  term,  at  the 
court  house  in ,  and  have  then  there  this  writ.    Witness,  [|dbc.] 
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Attthenticmtioti  of  Laws — Records  of  Courts. 
Sec.    I.      WRITTEI^  EVIDENCE  OTHER  THAN  BY  DEPOSITIONS. 

1.    Laws, 

Acts  of  the  Legislature  of  Ohio  may  he  read  in  evidence  from  the  Yolumes 
printed  by  the  State  printer,  whether  the  same  be  general  or  mere  local  laws/ 

Acts  of  the  legislatures  of  other  States  of  the  Union,  may  be  authenticated 
by  exemplified  copies,  having  the  seal  of  the  State  affixed  thereto  ;^  without  the 
attestation  of  any  officer,  or  any  other  proof."  In  general,  however,  the  vol- 
umes of  statutes  purporting  to  be  published  by  authority  of  other  States,  are 
admissible,  as  prima  facie  evidence,  to  prove  the  statute  laws  of  those  States.' 
What  the  law  of  another  State  is,  is  a  question  of  fact,  triable  by  jury  and, 
proveable  if  necessary  by  witnesses." 

It  is  said  by  Mr.  Justice  Story,  that  ^^  in  general,  foreign  laws  are  required 
to  be  yerified  by  ah  oath,  or  by  some  equally  high  authority,  and  are  usually 
authenticated  by  an  exemplified  copy  under  the  great  seal  of  the  State ;  or  by 
a  copy  proved  to  be  a  true  copy  by  a  witness  who  has  examined  and  compared 
it  with  the  original ;  or  by  the  certificate  of  an  officer  properly  authorised  by 
Jaw  to  give  the  copy ;  which  certificate  must  itself  also  be  duly  authenticated.' 


2.     Records  of  Courts- 

Records  of  the. courts  of  this  State,  and  of  the  supreme,  circuit  and  district 
coims  of  the  United  States,  may  be  proved  by  office  copies,  duly  certified  by 
the  clerk,  having  the  custody  thereof,  under  the  seal  of  the  court.* 

The  certificate  of  the  clerk  in  such  case  is  usually  In  the  form  following  :^ 

ClerVs  Cerlificaie  to  (tuthenticaie  a  copy  of  a  record. 

The  State  of  Ohio,  HamiUon  county,  ss.     I  hereby  certify,  that  the  forego- 
ing is  truly  taken  and  copied  from  the  records  of  the  proceed- 
L8BAL.J       .j^gg    ^£  ^Y^^  Court   of  Common  Pleas^   within  and  for  said 
county  of  Hamilton. 
In  testimony  whereof,  I  do  hereby  subscribe  my  name,  and  affix  the  seal  of 

said  court,  this day  of a.  d.,  18 . 

J.  S.,  Clerk  of  said  Court. 

The  records  and  judicial  proceedings  of  the  courts  of  record  of  other  States 
of  the  United  States,  may  be  authenticated  by  exemplified  copies,  attested  by 

(a)  11  Obio  R«p.280.  (f)  Story's  ^fl.  of  Laws,  §641,  642.    See 

(b)  Act  of  Congress,  Siran's  StaL  56.  8  Weod.  173;  5  Wend.  375;  2  Gnuicb,  387i 

(c)  11  Wheat.  892;  5  N.  Hamp.  867.  4  Conn.  517;  12  Conn.  884;  6  Wend.  475;  1 

(d)  4  Crancb,  884, 888;  8  Pick.  293;  6Leigh  Campb.  66,  n.  a. ;  11  Obio  Rep.  865. 

471;  6  Binn.  321;  7  Monr.  665;  12  8.  &  R.  (g)  Wil.  Pr.  78;  2  Johne.  Cav.  119.    Sm  7 

808;  1  DoU.  458;  but  see  4  Cenn.  617;  6  Conn.  Craiich481;  9  id.  122. 

48D;  2  Wend.  411.  (h)  Wil.  Pr.  76. 

(e)  11  Ohio  Rep.  256. 
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the  clerk  of  the  Court,  with  the  seal  of  the  court  annexed,  if  there  be  a  seal ; 
together  with  a  certificate  of  the  judge,  chief  justice,  or  presiding  magistrate, 
as  the  case  may  be,  that  the  said  attestation  is  in  due  form.' 

Under  this  act  of  Congress,  the  clerk's  certificate  is  the  same  as  in  the  pre- 
ceding foriQ,  and  the  certificate  of  the  judge  is  usually  as  follows :" 

I,  A.  B.,  President  Judge  of  the  court  of  Common  Pleas  in  and  for  the 
county  of  Hamilton^  and  State  of  Ohio,  do  hereby  certify,  that  J.  S.,  who  hath 
signed  the  above  attestation  and  certificate,  and  to  which  the  seal  of  said  court 

is  annexed,  was,  on  the day  [dbc.,  the  day  which  the  certificate  of  the 

clerk  purports  to  have  been  made^  and  at  the  time  the  said  attestation  and  cer- 
tificate was  made,  the  clerk  of  said  court,  and  that  his  said  attestation  and  cer- 
tificate is  in  due  form  of  law  ;^  |^and  that  to  all  acts  by  him  so  done,  full  faith 

and  credit  are  and  ought  to  be  given,  in  judicature  and  thereout.3 

A.  B. 
[Date.]  ^ 

Transcripts  from  the  docket  of  a  justice  of  the  peace  of  this  State  are  authen- 
ticated by  the  certificate  of  the  justice.^  So,  a  transcript  from  the  docket  of 
an  absent  justice,  or  a  justice  whose  term  of  ofiice  has  expired,  may  be  authen- 
ticated by  the  certificate  of  the  justice,  or  clerk  of  the  township,  or  successor  of 
such  justice,*  who  has  possession  of  the  docket." 

The  mode  of  authenticating  transcripts  from  the  docket  of  justices  of  the 
peace  of  sister  States  has  already  been  noticed.* 

Instead  of  authenticating  copies  of  Jaws,  records,  &c.,  in  the  mode  prescnbed 
by  statutes,  ezaokined  copies  sworn  to  by  competent  witnesses  will  be  receiTed 
in  evidence,  if  accompanied  by  proof  that  the  originals  were  recoids  or  public 
documents,  kept  by  authority  of  kw.** 

The  certificate  of  the  chief  justice,  judge,  or  president  of  the  court,  is  not 
required  to  authenticate  a  domestic  record  of  our  own  courts,  when  it  is  to  be 
used  as  an  instrument  of  evidence  in  this  State. 

The  orders,  decrees,  and  minutes  of  the  proceedings  df  the  court  of  common 
pleas  of  this  State,  in  those  cases  wherein  no  final  record  is  required  to  be 
made,  such  as  taking  a  recognizance  in  a  criminal  case,  dbc,  are  matters  of  re- 
cord and  legal  evidence.*! 

Files  of  the  court  not  required  to  be  recorded,  may  be  proved  by  their  pro- 
duction, accon^>anied  by  the  testimony  of  the  clerk  of  the  coun,  or  by  a  certi- 
fied copy  under  the  seal  of  the  court,  or,  if  the  files  are  lost,  then  by  secondary 
evidence.'    But  when  a  file  of  the  court  is  to  be  used  in  another  case  in  the 

(i)  Act  of  Congreu,  Swaii*8  Stat.  66,  57, 58.  (m)  Stat.  607.   For  the  form  of  the  certificate 

For  the  constmetion,  ftc.,  of  this  act,  lee  ante,  see  Swan's  Trea.  vJtn  ntpra^ 

p.  379,  note.  (n)  See  ante,  p.  879,  note. 

(j)  The  words  in  brackets  are  unnecessary.  (o)  3  Ohio  Rep.  868;  10  Ohio  Rep.  278;  18 

(k>  Swan*^B  Stat.  607,  S.  5.  For  the  form  of  Ohio  Rep.  209. 

the  certificate  see  Swan's  Trea.  3d  ed.  179.  (p)  9  Ohio  Rep.  108. 

(1)  47  vol.  Sut.  38.  (q)  6  Ohio  Rep.  261 ;  5  id.  485. 
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same  court,  or  before  an  officer  thereof,  the  origioaU  or  a  copy  attested  by  the 
clerk  without  seal  is  sufficient. 


3.     Official  Registers  and  Writings^  quasi  of  Record, 

Books  kept  by  persons  in  public  offices,  in  which  they  are  required,  either 
by  statute  or  by  the  nature  of  their  office,  to  write  down  particular  transac- 
tions, occuring  in  the  course  of  their  public  duties,  and  under  their  personal 
observation,  as  well  as  all  other  documents  of  a  public  nature,  are  generally 
admissible  in  evidence,^  and  may  be  proved  by  duly  authenticated  copies/ 

When  the  books  themselves  are  produced,  they  are  received  as  evidence, 
without  further  attestation.'  But  they  must  be  accompanied  by  proof  that  they 
come  from  the  proper  repository,  and  if  a  sworn  copy,  that  they  are  kept  by 
authority  of  law.* 

Where  the  proof  is  by  a  copy,  an  examined  copy,  duly  made  and  sworn  to 
by  a  competent  witness,  as  having  been  compared  with  the  original  record  m 
the  proper  depository,  is  always  admissible.  Whether  a  copy  certified  by  an 
dBcei  of  this  state,  having  legal  custody  of  the  book  or  document,  he  not  be- 
ing specially  appointed  hy  law  to  furnish  copies,  is  admissible  in  evidence  iti- 
the  courts  of  this  state,  is  not  settled ;  but  the  weight  of  authority  is,  that  a 
copy  given  by  a  public  officer,  whose  duty  it  is  to  keep  the  original,  should  be 
feceived  in  evidence.** 

Tha  statutes  of  this  state  provide  for  the  authentication,  dbe.  of  copies  ftom 
records,  dbc.  of  the  following  among  other  documents,  namely : 

Indentures  of  apprenticeship  /  surveyors*  documents,  dbc.  from  the  auditor 
of  state's  office  ;*  field  notes  of  surveyor  general's  office  in  the  office  of  counly 
auditors  f  patents  ;  deeds,^  mortgages,  powers  of  attorney,  leases,  Ac.  from  tha 
recorder's  office  of  the  county  purporting  to  have  been  executed  in  due  form 
of  law ;'  wills  admitted  to  probate  ;^  depo^tions,  plats  and  certifieates,  recorded 
to  perpetuate  evidence  ;^  clearances  on  the  canals  ;*  account  books  of  the  pen* 
itentiary  f  the  account  of  the  superintendent  of  the  lunatic  asyhim  ;*  mortga* 
ges  of  personal  property  filed  with  the  township  clerk  or  recorder  of  the 
county ;'  field  notes,  maps  and  documents  in  the  office  of  the  secretary  of  state 

<q)  1  Graeul.  Et.  fiSl.       ^^  (w)  Id.  l»»  131. 

(r)  1  Greenl.  Et  63S,  and  Jllf  there  cited.  (x)  Id.  897. 

(s)  6  Ohio  Rep.  79;  10  Ohio  Rep.  278;  1  (y)  Id.  271. 

Greenl.  Et.  684.    Wliether  the  original  record  (t)  Id.  267,  780,  781,  782. 

of  deede  of  the  recorder's  office  be  admiieible  in  (a)  Id.  995. 

erideoo^— query.    7  Ohio  Rep.  (pait  1)  161.  (b)  Id.  829, 880,  327. 

(t)  8  Ohio  368.    Aa  to  a  conaular  seal  lee  5  (c)  Id.  190. 

Hill  N.  Y.  674m.  <d)  Id.  628. 

(o)  1  Geenl.  684;  7  Pet.  61,  86 ;  14  Pick.  442.  (e)  Id.  679. 

(t)  Swan's  Stat.  67  e.  (^  )  44  Tol  Stat.  62;  46  Tol.  Stat.  108. 
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of  Ohio,  relating  to  public  lands  in  Ohio  which  came  from  the  surveyor  of  the 
United  States ;"  minutes  of  the  proceedings  of  any  literary,  scientific,  Odd 
Fellows,  or  other  benevolent  associations.  Masonic  lodges,  charters  and  lodges 
of  Independent  Order  of  Odd  Fellows  and  Divisions  of  Sons  of  Temperance, 
organizing  the  same  as  a  corporation,  and  recorded  in  the  recorder's  office  of  the 
county;"  accounts,  papers,  &c.  of  the  office  of  the  board  of  public  works  ;° 
the  official  bonds  of  public  officers,  executors,  administrators  and  guardians 
recorded  by  the  auditor  or  treasurer  of  the  county,  or  the  clerk  of  the  court 
of  common  pleas ;'  certified  copies  of  the  copies  of  the  record  of  deeds  taken 
from  the  record  of  any  county  in  the  state,  and  recorded  in  the  county  where 
the  land  is  situate  ;*>  copies  of  entries,  surveys  and  plats  in  the  office  of  the 
recorder  of  the  county,  procured  by  the  commissioners  of  the  county  from  the 
surveyor  of  the  Virginia  military  district/ 

A  copy,  however,  from  the  proper  office  and  officer  is  not,  in  general,  admis- 
sible in  evidence,  except  in  cases  where  the  original  itself  would  be  good  evi- 
dence,  if  produced ;  unless  some  law  makes  the  copy  of  the  original  evidence, 
not  only  of  what  the  original  contains,  but  proof  of  the  facts  stated  in  the  orig- 
inal/ 

Protestations,  attestations,  and  other  instruments  of  publication,  by  a  notary 
public,  certified  under  his  official  seal,  are  evidence^* 

A  statute  of  the  United  States  provides,  that  all  records  and  exemplifications 
of  office  books,  which  are  kept  in  any  public  of&ce  of  any  state,  not  appertain- 
ing to  a  court,  shall  be  proved  or  admitted  in  any  other  court  or  office  in  any 
other  state,  by  the  attestation  of  the  keeper  of  the  said  records  at  books,  and 
the  seal  of  his  office  thereunto  annexed,  if  there  be  a  seal,  together  with  a  cer- 
tificate of  the  presiding  justice  of  the  court  of  the  county,  or  district,  as  the 
case  may  be,  in  which  such  ofRce  is  or  may  be  kept ;  or  the  governor,  secre- 
tary of  state,  the  chancellor,  or  the  keeper  of  the  great  seal  of  the  state,  that 
the  said  attestation  is  in  due  form  and  b^  the  proper  officer ;  and  the  said  cer- 
tificate, if  given  by  the  presiding  justice  of  a  court,  shall  be  further  authenti- 
cated by  the  clerk  or  prothonotory  of  the  said  district,  who  shall  certify  under  his 
hand  and  the  seal  of  his  office,  that  the  said  presiding  justice  is  duly  commis- 
sioned and  qualified ;  or  if  the  said  certificate  be  given  by  the  governor,  the 
secretary  <^  state,  the  chancellor,  or  keeper  of  the  great  seal,  it  shall  be  under 
the  great  seal  of  the  state  in  which  the  said  certificate  is  made.  Records  and 
exemplifications  authenticated  as  above  mentioned,  have  such  faith  and  credit 
given  to  them  in  every  court  and  office  within  the  United  States  and  Territo- 
ries, as  they  have  by  Taw  or  usage,  in  the  courts  or  offices  of  the  states  or 
territories  of  the  United  States  from  whence  the  same  are  taken/ 

(m)  44  vol.  Stat.  65.  (q)  42  vol.  Stat.77. 

(n)  48  Td.  Stat.  70;  47  rol.  Stat.  66.  (r)  46  toI.  Stat  50. 

(o)  45  vol.  Stat.  54.  (s)  11  Ohio  Rep.  261. 

(p)  Swaa*8  Stat.  162;  41  vol.  Stat.  18;  47  (t)  Swan's  Stat.  601,  sec.  2. 

vol.  Stat.  80.  (q)  Act  of  March  27, 1804;  Swan's  Stat.  67. 
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Authentication  of  Official  Records,  &c. 

\   The  certificates  under  tbe  above  act  of  Congress  may  be  in  the,  form  follow- 
ing: 

CERTIFICATES  TO  AUTHENTICATE  A  RECORD  NOT  APPERTAINING  TO  A  COVTBLT.  . 

1.     The  Certificate  of  the.  Keeper  of  the  Record. 

The  State  of  Ohio^  Hamilton  County,  ss. 

I,  A.  B.  [here  insert  the  (Metal  character  of  the  keepeer  of  the 

I  SEAT      I  •f  •  1^ 

*-  *-*  record^']  do  hereby  certify  that  the  foregoing  is  truly  copied-  from 
the  [here  describe  the  office  book  from  which  the  record  is  copied  as  thus: 
record  of  marriageis,]  kept  by  authority  of  law,  in  my  office,  by  me/  In 
testimony  whereof  I  do  hereby  subscribe  my  name,  officially,  and  affix  tbe 
seal  of  my  said  office,. this  -   '    day  of—,  a.  d.  — — .  A.  B. 


2.     The  Certificate  of  the  Presiding  Justice  of  the  Court. 

The  State. of  OAto,  Hamilton  County^  ss. 

I,  C.  D.,  President  Judge  of  the  court  of  Common  Pleas  in  and  for  said 
coanty,  (in  which  the  office  above  mentioned  of  the  said  A.  B.  is  kept,)  do 
hereby  certify,  that  the  said  A.  B.  who  hath  signed  the  above  certificate  and 
attestation  and  to  which  the  seal  of  said  [describing  the  office  or  court  from 
which  the  record  is  takeni]  is  annexed,  was  oathe— ^  day  of  a.  d,— -, 

[the  day  the  certificate  of  A.  B.  purports  to  have  been  made^  and  at  the 
time  the  said  certificate  and  attestation  was  made,  the  [here  describe  the  offi- 
cial character  of  A.  B.'\  (and  the  keeper  of  the  records  and.  books  of  said 
public  office ;)  and  that  the  said  certificate  and  attestation  of  the  said  A.  B.  is  in 
due  form  and  by  the  proper  officer  ;^  [and  that  to  all  acts  by  the  said  A.  B. 
so  done,  full  faith  and  credit  are  and  ought  to  be  given,  injudicature  and  thereout.] 

[Date.]  C.  D. 


3.     The  Certificate  of  the  Clerk  of  the  Court. 

The  State  of  0/ito,  Hamilton  County,  ss. 

I,  E.  F.,  clerk  of  the  court  of  Common  Pleas,  in  and  for  said 
[SEAL.J       county,  do  hereby  certify,  that  C.  D.,  who  hath  signed  the 

above  certificate,  was,  on  the day  of  [4^c.,  the  day  the  certificate  of  C. 

D.  was  made^  and  at  the  time  he  made  the  above  certificate,  PreMi/en^  Judge 
of  the  court  of  Common  Pleas,  in  and  for  said  county,  duly  commissioned  and 
qualified.  In  testimony  whereof  I  do  hereby  subscribe  my  name  and  affix  the 
seal  of  said  court  this    ■      day  of  [dbc] 

E.  F.,  Clerk. 

(a)  If  there  lie  no  seal  of  oifioe,  itate  thai    official  seal  appertaining  to  my  said  office, 
fact  thus :  I  do  further  certify  that  there  is  no        (b)  Tbe  words  in  brackets  are  ameceeaary. 


vx 
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How  written  IiurtrunientB  of  a  priTste  nature  ProTed. 


This  certificate,  if  intended  to  be  used  oat  of  the  state,  and  under  the  stat- 
ute of  the  United  States,  should  be  signed  .^y  ne  clerk  of  the  court  and  not 
by  the  deputy. 


4.     Written  Lutrmnenis  of  a  privcUe  nature.    '' 

The  statute  dispensing  with  the  proof  of  the  execution  of  instruments  in 
certain  cases,  has  already  been  given.' 

An  instrument  not  coming  within  the  provision  of  that  statute,  if  it  have  no 
subscribing  witness,  must  be  proved  by  some  person  acquainted  with  the  Jiand 
writing  of  the  party  who  executed  it.  If  the  instrument  have  a  subscribing 
witness,  the  order  of  proof  is  generally  as  follows :  1.  The  witness  must  be 
produced,  if  living  and  within  the  county."  2.  If  he  be  dead  or  not  within 
the  county,  or  his  testimony  cannot  be  used,  his  hand  writing  must  be  proved. 
3.  If  his  hand  writing  cannot  be  proved  after  reasonable  exertions  f(»r  that 
purpose,  proof  of  the  hand  writing  of  the  party  executing  the  instrument,  is 
admissible ;  however,  when  the  witness  cannot  be  produced,  it  has  been  usual 
ior  the  courts  in  Ohio  to  admit  proof  of  the  hand  writing  of  the  party  who 
executed  the  instrument,  and  this,  or  proof  of  the  hand  writing  of  the  witness 
only,  is,  under  proper  circumstances,  admissible.^ 

When  an  affidavit  is  not  annexed  to  the  general  issue,  under  the  statute  above 
referred  to,  a  certified  copy  of  the  deed,  mortgage,  power  of  attorney,  or  other 
instrument  relating  to  land,  taken  from  the  recorder's  office  of  the  county,  is 
received  in  evidence  without  proof  of  execution ;"  provided  the  instrument  be 
duly  executed  and  acknowledged  as  provided  by  Jaw.'  When  a  deed  is  exe- 
cuted under  a  power  of  attorney,  a  certified  copy  of  the  power  should  be  also 
produced.^  When  a  deed  is  lost,  in  general,  the  proper  order  of  proof  is  as 
follows :  1st.  The  existence  of  the  deed.  2d.  Its  execution.  3d.  The  loss. 
4th.  The  contents.  But  the  evidence  on  these  several  points  may  be  so  blen- 
ded together,  as  to  authorize  it  to  be  given  all  at  once.' 

A  will  tnust  be  admitted  to  probate  before  it  can  become  operative  as  a  will.' 
Entries  and  memoranda  made  by  notaries,  clerks  and  other  persons  in  the 
usual  course  of  business,  may  be  received  in  evidence  after  the  death  of  the 
persons  who  made  them.' 

Entries  in  corporation  books  are  proved  like  entries  in  private  books,  by  the 
books  themselves.    It  most  be  proved  that  they  are  the  books  of  the  corpora- 

(r)  See  ante,  p.  6^,  note.  (u)  6  Ohio  Rep.  82. 

(e)  S  Ohio  Rep.  M;  8  Id.  42.  (▼)  2  Ohio  Rep.  05. 

(t)  2  Ohio  Bap.  66;  6  Hill,  303 ;  25  Wend.  (w)  1  Esp.  Rep.  89;  19  Wend.  484. 

209;  19  Id.  482;  2  HiU,0O9;  18  Wend.  178;  (x)  8  Ohio  Rep.  107  j  8  Ohio  Rep.  81;  16 

11  Id.  no.    As  to  the  modeef  proof  when  there  Johnt.  198;  Arch.  PI.  426., 

are  wTeral  sabscribing  witneMea,  see  11  Johns.  (y)  8  Ohio  Rep.  6,  239. 

64 ;  19  Id.  386;  0  Id.  144 ;  4  Id.  461 ;  6  Cow-  (s)  2  Hill,  587;  see  2  Phili.  Er.  (Cowen  and 

en,  383;  6  Id.  165;  9  Id.  140;  8  Id.  620.  Hill)  674. 


PREPARATIONS  FOR  TRIAL  —  EVIDENCE,  Ac.  Sgt 

Notice  to  produoe  Written  IiwtrumentB. 

tion  kept  as  such  by  the  proper  officer.  It  is  not  sufficient  to  prove  the  books 
to  be  in  the  hand  writing  of  a  person  stated  in  the  books  themselves  to  be  sec- 
letary,  but  not  otherwise  shown  to  be  the  proper  officer/ 


Sec.  II.    NOTICE  to  produce  papers. 

If  the  adverse  party  be  in  possession  of  any  written  instrument  (other  than 
a  mere  notice,)^  which  would  be  evidence  for  you,  if  produced,  you  may  serve 
either  him  or  his  attorney;  as  the  case  may  be,  with  notice  to  produce  it  at  the 
trial ;  or,  that  in  defauh  thereof,  parol  evidence  will  be  given  of  its  contents. 
Without  such  notice,  parol  testimony  will  not  be  received  of  its  contents. 
Where,  however,  the  nature  of  the  action  is  such,  that  its  form  or  pleadings 
gives  the  opposite  party  notice  that  he  is  charged  with  the  possession  of  the 
instrument,  or  notice  to  be  prepared  to  produce  it,  if  necessary,  to  falsify  his 
adversary's  evidence,  (as  in  trover  for  a  promissory  note,)  a  notice  to  produce 
is  unnecessary.''  The  notice  must  be  sufficiently  explicit  to  apprize  the  party 
of  the  paper  required.  A  notice  requiring  the  party  to  produce  <<all  the 
letters,  papers  and  documents  touching  and  concerning  the  bill  of  exchange 
mentioned  in  the  declaration  and  the  debt  sought  to  be  recovered,"  has  been 
held  to  be  insufficient.' 

The  notice  must  be  served  a  reasonable  time  before  the  trial;  and  what  is 
reasonable  time,  must  depend  upon  the  circumstances  of  each  case.*  But 
where  the  paper  is  in  court,  or  so  near  the  place  where  the  court  is  sitting, 
that  it  can  be  obtained  without  delaying  the  trial,  and  without  material  incon- 
venience to  the  party,  a  notice  given  after  the  trial  has  commenced,  will  be 
sufficient.' 

If  the  opposite  party  fail  or  refuse  to  produce  the  instrument  on  the  trial, 
upon  proof  of  service  of  the  notice,  and  that  the  paper  is  in  his  possession  or 
power,  you  may  introduce  parol  evidence  of  its  contents ;  and  if  such  evi- 
dence be  imperfect,  still,  as  the  opposite  party  might  clear  up  the  proof  by 
producing  the  paper,  every  presumption  is  against  him.'  But  a  party  has  no 
right  to  take  the  position  before  the  jury,  in  the  absence  of  testimony,  that 
became  the  paper  is  n<yC  produced,  it  would  establish  the  fact  which  he  alleges 
it  would  prove.    It  must  first  be  shown  to  be  in  the  possession  of  the  party 

(a)  10  J6Imm.  Rep.  154;  see  3  Fhill.  £▼.    Bofe.  &P11L  143;  3  Weitd.486j  ^8erg.  hH, 
(Coweo  and  Hill)  1169,  bosb,  S02.    As  to  the    154. 

mode  of  proTing  a  corporation,  see  7  Wend.  (d)  Ry.  it  Mood.  341 ;  lee  11  Wend.  65. 

689;  15  Id.  314.    Am  to  proving  iu  foal.  Me  8  (e)  See  18  Wend.  505 ;  8  Id.  300;  7  Gowen, 

Phill.  £▼.  1002,  note,  716.  739 ;  7  Wend.  216. 

(b)  13  Johns.  Rep.  40;  T  Eng.  C.  L.  Rep.  {()  18  Weod.  605;  see  4  Burr.  2484;  1 
440;  6  B.  &  C.  898.  Moody  &  M.  235. 

(c)  13  Eng.  C.  L.  Rep.  208;  18  Jefans.  92;  (g)  7  Wead.  34. 
17  Id.  295;  18  Wend.  505;  14  East,  274;  8 
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IiMpection  of  Public  Bookt. 


served  with  the  notice,  and  some  testimony  of  its  contents  applicable  to  the 
case  given*  before  any  foundation  can  be  laid  or  presumptions  can  be  fairly 
raised,  on  account  of  its  non  production.^ 

If  the  instrument  be  produced,  the  party  giving  the  notice  to  produce  it, 
may  introduce  it  in^evidence  or  not,  as  he  may  chooseJ  But  if  introduced, 
its  execution  must  be  proved  in  like  manner  as  if  no  notice  had  been  given, 
&C.J  If,  however,  the  party  who  produces  the  instrument  under  the  notice,  is 
a  party  to  it,  and  claims  a  beneficial  interest  under  it,  the  party  calling  for  the 
instrument  need  not  prove  its  execution.^  And  whether  the  party  producing 
it,  on  notice,  claim  a  beneficial  interest  under  it  or  not,  its  genuineness  need 
not  be  proved.* 

The  notice  may  be  in  the  form  following : 

Notice  to  produce  Written  Imtrumenta  on  the  Trial, 


1.  D.J 


A.  B. 

V.       1. Common  Pleas.     In  QAssumpsit.] 


To  A.  B.  [or,  C.  D. :] 

You  will  please  produce  on  the  trial  of  the  above  cause,  the  following  descri- 
bed written  instruments,  otherwise  I  shall  ofi^er  parol  evidence  of  their  con> 
tents  :  [Here  describe  the  instruments  with  such  particularUy  as  to  apprise 
the  party  of  the  papers  wanted.'] 

Yours,  &c., 

[^Signature.'] 
[Dale.'] 


Sec.  III.    iNspEctioN  of  public  eooks. 

A  party  has  a  right  to  inspect  and  take  copies  of  such  books,  ^.,  as  are  of  a 
public  nature,  and  in  which  he  has  an  interest,  if  they  be  material  to  the  suit.* 

Thus,  in  England,  the  books  of  a  manor,  parish  books,  the  books  of  the  post 
office,  of  the  Bank  of  England  and  the  East  India  Company,  have  been  consid- 
ered as  public  books,  which  every  person,  having  an  interest  therein,  has  a  right 
to  inspect.*  So,  the  books  of  a  corporation  are  in  the  nature  of  public  books  f 
and  every  member  of  the  corporation,  having  an  interest  therein,  has  a  right  to 
inspect  and  take  copies  of  them>  for  any  matter  that  concerns  himself,  though 
it  be  in  dispute  with  others.^    If  the  suit,  however,  be  between  the  corporation 

(b)  Id.  lb.  Jobns.  Rep.  168;  13  Eng.  C.  L.  Rep.  99. 

(i)  2  Wasb.  C.  C.  Rep.  482.  (I)  7  Wend.  816. 

( j)  2  Camp.  94 ;  8  East,  648,  649;  1  Arch.        (m)  1  W.  BL  44. 
Pr.  169.  (o)  2  Ld.  Raym.  861;  1  Tidd,  693,  694;  1 

(k)  8  Taunt.  62;  7  Eng.  C.  L.  Rep.  382;  12  Stra.  304.  964;  Arch.  N.  P.  Prac.  892. 
Johus.    223;   12  Eog.   C.  L.  Rep.  327;   17        (o)  Stra.  964.  (p)  Stra.  1228. 
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and  a  stranger,  inspection  will  not  be  granted.^  In  New  York,  where  the  book 
or  instrument  to  be  inspected  was  the  immediate  foundation  of  the  action,  the 
court  granted  the  motion/ 

If,  therefore,  it  become  necessary,  in  the  preparation  of  a  case  for  trial,  to 
obtain  an  inspection  of  any  public  books  or  papers,  and  permission  to  inspect 
such  parts  of  them  as  relate  to  the  subject  matter  in  dispute,  has  been  demaikd- 
ed  and  refused,  an  appKcation  may  bd  mode  to  the  court,  by  motion,  for  leave 
te  inspect  them^  and  to  take  copies  of  such  entries  as  may  relate  to  the  subject 
in  dispute.' 

The  inspection,  when  granted,  is  confined  to  entries  relating^to  the  subject 
in  dispute/ 


Sec.  IV.   PROCEEDINGS  TO  COMPEL  THE  PRODUCTION  OF  BOOKS,  PAPERS,  ETC. 

In  the  trial  of  actions  at  law,  the  court  are  authorized,  by  statute,"  on  mo-, 
tion,  and  on  ten  days  notice  thereof,  to  order  the  parties  to  produce  books  and 
writings  in  their  possession  or  power,  which  contain  evidence  pertinent  to  the 
issue,  in  cases  and  under  circumstances  where  they  might  be-compelledto 
produce  the  same,  by  the  ordinary  rules  of  proceedings  in  chancery  ;^  and  if 
the  plaintiff  fail  to  comply  with  such  order,  judgment  of  non-suit  may  be  ren- 
dered against  him ;  and  if  the  defendant  fail  to  comply  with  a  like  order,  judg* 
ment  may  be  rendered  against  him  by  de&ult. 

Fonn  of  Notice  to  produce  Books,  Sfc. 

A.  B- 

Assumpsit.     ■  Com.  Pleas. 


A.  B.1 

V.      I  In 
C.  D.J 


The  said  C.  D.  will  take  notice,  that  on  the day  of  ■         next,  at  10 

o'clock  in  the  morning,  or  as  soon  thereafter  as  counsel  can  be  heard,  applica- 
tion will  be  made  to  the  court,  by  the  said  A.  B.,  for  an  order  upon  the  said  O. 
D.  to  produce,  on  the  trial  of  this  cause,  the  following  books,  []&c.  description^ 
in  the  possession  or  power  of  the  said  C.  D.,  and  which  contain  evidence  per- 
tinent to  the  issue  in  this  cause. 

Dated,  &c.  A.  B. 

Affidavit  of  Service  of  Notice. 

T.  S.  of,  &c.,  makes  oath  and  says,  that  on  the  —  day  of ,  a*  d. , 

[at  least  ten  days  before  the  application^  he  served  the  within  Notice  upon 

(q)  Stra.  1203.  See  I T.  R.  689;  8  Id.  500;  (u)  Swan's  Stat.  676,  mg.  113. 

tid.  803.  (▼)  See  I  Swanitoa,  114,  630;  7  Goad.  E. 

(r>  6  Cowen62l9  Jahss.  2d3.  Cb.  Rep.  47^;    6  Paigo,  648;   2  Paige,  369, 

<■)  1  Arch.  Pr.  164.  494. 
(t)  Strm.  1006, 1^8;  3  T.  R.  808.. 
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Bill  of  Particulars,  &c.,  of  the  Defeadant. 

V '■ 

the  within  named  C.  D.,  by  delivering  to  him  in  person  a  true  copy  thereof, 

at . 

T.  S. 
Sworn  to,  &c. 

Order  to  produce  Bimks  and  Writings. 


A.  B.1 

y.      V  In  Assumpsit. 
C.  D.  j 


A.  B.,  by  Mr.  O.  his  counsel,  this  day  mored  the  court  for  an  order  upon  C. 
D.  to  produce,  upon  the  trial  of  this  cause,  the  following  [boohs^  fye.  i\  and  it 
appearing  to  the  court  that  due  notice  of  this  motion  had  been  given  to  the  said 
CD., it  is  thereupon  ordered,  that  the  said  C.  D.  do  produce,  in  open  court,  on 
the  trial  of  this  cause,  the  said  books^  4^c.,  then  and  there  to  be  inspected,  and 
otherwise  used  as  the  court  shall  direct. 

If  the  books,  &c.,  are  not  in  the  possession  of  the  party,  his  affidavit  to  that 
efiect  may  be  required  ;  which  may  be  in  the  form  following : 


V.     I  In 

;.  D.J 


A.  B.  , 

Case. 
C, 


The  said  C.  D.  makes  oath  and  says,  that  the  bo^ka^  ^c,  specified  in  the 
order  in  this  cause  on  i  last,  for  their  production,  are  not  now,  and  at  the 
time  notice  to  produce  the  same  was  served  upon  him,  were  not,  and  never 
since  have  been,  any,  or  all,  or  either  of  them,  in  the  possession  of  the  said  C* 
D.,  or  in  any  manner  whatever  within  his  power,  or  under  his  control. 

C.  D. 

Sworn  to,  &c* 


SbO.   V.      BILL   OF  PARTICULARS,  ANB  COKES. 

The  proceedings  by  a  defendant  to  procure  a  bill  of  particulars  of  the  plain- 
tiff's claim,  and  copies  of  written  instruments  which  he  intends  to  ofier  in 
evidence,  have  already  been  mentioned.* 

The  statute  dso  provides  that  the  defendant,  or  his  attorney,  if  required, 
shall  deliver  to  the  plaintiff  or  his  attorney,  a  copy  of  any  deed  or  instrument 
of  writing,  of  which,  in  his  plea,  he  shall  make  profert ;  or  a  copy  of  any  bill, 
bond,  deed,  note,  receipt,  bargain,  contract,  instrument  of  writing,  or  bill  of  par- 
ticulars of  any  account  or  demand,  which  he  intends  to  ofier  in  evidence  at  the 
trial.^ 

The  notice  to  the  defendant,  and  his  bill  of  particulars,  can  be  readily  made 
out  from  the  forms  already  given  for  the  plaintiff.* 

(a)  See  ante,  p.  616  to  618.  (b)  Swan's  Stat.  670;  «ae  the  Statnte^  ante  615,  n.  (b). 
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DepositiojM  —  In  wbat  qases  and  before  wiiom  taken —  Notice. 


The  e%ct  of  not  farnishing  a  bill  of  partieulan  or  copies,  has  already  been 
stated.*" 


Sec/  VI.     DEPOSITIONS. 

1.     In  what  cases  Depositions  may  be  taken. 

If  a  witness  resides  out  of  the  county  where  the  cause  is  pending,  or  intends 
to  leave  the  county  before  the  time  of  trial,  or  is  ancient  or  very  infirm,  his  de« 
position  may  be  taken.^ 


2.     Before  whom  Depositions  may  be  taken. 

The  deposition  may  be  taken  before  any  justice,  or  judge  of  any  court  of  the 
United  States,  or  before  any  chancellor,  master  commissioner  in  chancery,  jus- 
tice  or  judge  of  any  supreme  or  superior  court,  notary  public,  mayor  or  chief 
magistrate  of  any  city  or  town  corporate,  judge  of  any  county  court,  or  court  of 
common  pleas,  or  justice  of  the  peace  of  this  State,  or  of  any  of  the  United 
States,  or  any  district  or  territory  thereof;  such  officer  not  being  of  counsel  or 
attorney  to  either  of  the  parties,  or  otherwise  interested  in  the  event  of  such 
cause.* 

So,  commissioners  in  other  States,  appointed  by  the  Gbvemor,  may  tike  de- 
positions.' 


3.     7%«  Notice^  and  its  Service. 

Before  a  deposition  can  be  taken,  proper  notice  must  be  given  to  the  adverse 
party,  which  may  be  in  the  form  fcdlowing: 


C.  D.J 


Com.  Pleas,  ■  coonty. 


Depositions  will  be  taken  in  this  case,  by  the  pUuni^f^  at ,  in  the  town 

of ,  county  (rf  -;—  and  State  of—,  on  the  —  day  of nearf,  be- 
tween siXy  A.  M.,  and  ntne,  P.  M.  of  the  clock. 

A.B. 

Dated,  July  5,  1850. 

This  notice  must  be  served  on  the  adverse  party,  his  agent  or  attorney  of 

(c)  Ante,  p.  616.  (e)  Stat.  SSl,  $  i. 

(d)  Stat.  821,  §1.  (f)  42  Tol.  Stat.  A. 

a4 
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record,  or  left  at  his  OBual  plaee  of  abode,  at  sach  time  as  will  enable  the  ad- 
verse party  to  attend  at  the  taking  of  the  depositions,  by  traveling  at  the  rate 
of  twenty  miles  per  day,  Sundays  exclusive.' 

When  the  parties  reside  less  than  twenty  miles  from  each  other,  as  for  in- 
stance, in  the  same  town,  the  notice  cannot  be  given  on  the  day  the  depositions 
are  taken,  but  must  be  given  at  least  the  day  previous.*^  So,  if  the  parties 
reside  twenty-one  miles  apart,  two  days'  notice  must  be  given  at  least;  so  that, 
if  depositions  are  to  be  taken  on  the  third,  notice  must  be  served  on  the  first. 
In  calcubting  the  days,  the  day  of  service  is  included,  and  the  day  of  taking 
the  depositions  is  excluded.  Therefore,  if  two  days'  notice  is  required,  and 
depositions  are  to  be  taken  on  Wednesday,  notice  must  be  served  on  Monday. 

Service  of  this  notice  may  be  made  by  any  disinterested  person,  and  proof  of 
such  service  may,  in  general,  be  required,  before  the  deposition  can  be  read. 

The  service  of  the  notice  cannot  be  proved  by  the  party  to  the  suit.' 


4*    How  the  aitendance  of  WitmMes  hrfort  the  Officer  may  be  enforced. 

The  attendance  of  witnesses  before  the  officer,  may  be  enforced  by  subpoena 
and  attachment.^ 

Ibrm  cf  Subpcena  for  fPitnesses. 

The  State  of  Ohio, county,  ss. 

To  the  Sheriff*  of  said  county.  Greeting: 

You  are  hereby  commanded  to  summon  F.  W.,  to  be  and  appear  before  me, 

G.  Ho  a  [here  describe  official  character']  at  ,  on  the day  of ,  at 

nine  o'clock,  A.  M.,  then  and  there  to  be  examined,  and  the  truth  to  speak,  in 

behalf  of  the platniifft  in  a  certain  cause  pending  in  the  court  of ,  wherein 

A.  B.  is  {^Dtiff,  and  C.  D.  is  defendant :  E^ereof  fail  not,  under  the  penalty  of 
the  law,  and  have  you  then  and  there  this  writ. 

Given  under  my  hand  and  seal,  this day  of- ,  a.  d.  18 — • 

G.  H.,  [Seal.] 

If  a  witness,  without  any  reasonable  excuse,  neglects  or  refuses  to  appear, 
according  to  the  command  of  the  subpoma,  an  attachment  may  issue.^ 

(g)  Stat.  321,  §2 .  (i)  le  Okio  "Eep.  897. 

(U)  Wright's  Rep.  672.  (j)  Stat.  322.  $  6, 7.         (k)  Id.  822,  §  7. 

(1)  The  mibpcBiia  maj  be  directed  to  any  sheriff  or  conatabte ;  Stat.  828,  §  12. 
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Form  of  Aiiackment  for  a  WUntsa. 

The  State  of  Ohio,        ■       county,  ss. 

To  the  Sheriff  of county;  [or^  say^  To  any  Constable  of  the 

Township  of ,  in  said county,]  Greeting: 

'Whereas,  in  a  certain  suit  pending  in  [here  stale  the  court  and  county 
where  the  suit  is  pending]  wherein  A.  B.  is  plaintiff,  and  CD.  is  defendant, 
one  E.  F.  was  duly  subpoenaed  as  a  witness,  to  appear  before  me,  G.  H.,  [here 
describe  the  official  character  of  the  officer  who  issues  the  attachment^  on,  [&c.,3 
at,  [&c.,  time  and  place  required  by  the  subpoena  for  the  appearance  of  the 
witness^  to  testify  in  said  cause,  that  his  deposition  might  be  taken,  and  the 
said  E.  F.  hath  disobeyed  said  subpoena:  Now,  therefore,  in  the  name  of  the 
State  of  Ohio,  you  are  hereby  commanded  to  attach  the  said  E.  F.,  so  as  to  have 
bis  body,  forthwith,  before  me,  the  undersigned,  to  answer  the  State  of  Ohio  for 
said  contempt  by  him  committed,  as  is  alleged,  in  disobeying  said  subpoena; 
and  of  this  writ,  also,  make  due  return  forthwith. 

Given  under  my  hand  and  seal,  this      ■     day  of ,  a.  d.  . 

G.  H.,  [Seal.] 

RETUftN :    I  have  the  body  of  the  within  named  E.  F. 

£Date.]|  R.  S.,  Sheriff  of— county. 

Fees :  [The  fees  are  the  same  as  for  like  services  in  other  cases.*] 

A  witness,  however,  on  being  subpoenaed  may,  as  in  other  cases,  demand 
his  /Mty,  (the  fees  for  a  day,)  and  if  refused,  he  need  not  attend ;  and  so,  from 
day  to  day,  he  may  require  his  fees,  and  if  refused,  he  need  not  lemain  at  his 
own  expense,  and  such  refusal  will  be  a  sufficient  answer  to  an  attacbment. 
But  if  he  does  not  demand  his  fees,  the  omission  to  pay  them  will  not  exonerate 
Ihe  witness.  An  attachment  will  not,  in  general,  issue  without  persorud  serv- 
ice upon  the  witness. 

If  a  witness  have  no  reasonable  excuse  for  his  neglect  to  obey  the  subpoena, 
he  may  be  fined  in  any  sum  not  exceeding  fifly  dollars,  for  the  use  of  the 
party  for  whom  he  was  subpoenaed,  together  with  costs. 

When  a  witness  refuses  to  answer  such  questions  as  he  is  bound  to  answer, 
the  officer  may  fine  him  in  any  sum  not  exceeding, fifty,  nor  less  than  five  dol- 
fairs,  for  the  use  of  the  party  for  whom  he  was  subpoenaed;  or  commit  hinr  i 
the  jail  of  the  county,  there  to  remain  until  he  shall  submit  to  testify. 

Form  of  MttHmus  fot  the  commitment  of  a  Witness. 

The  State  of  Ohio, Township, County,  ss. 

To  the  Keeper  of  the  Jail  of  the  County  aforesaid,  \jrreeting : 
Whereas,  on  the  —  day  of  — — -,  in  the  year  — — -» in  a  suit  then  pending 

<l)  Stat.  328,  §  12. 
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in  [here  state  the  court  and  county  where  the  suit  is  pendingi]  wherein  A.  B. 
is  plaintiff,  and  C.  D.  is  defendant,  one  E.  F.  was  daly  subpoenaed,  at  the  in- 
stance of  A.  B.,  to  appear  before  me,  G.  H.,  [a  jastice  of  the  peace  in  and  for 
said  township  and  county,]]  at,  [here  state  the  place  and  /tme,  where  and  when, 
the  subpoena  directed  the  witness  to  appear^  to  testify  in  said  cause  before  me, 
that  his  deposition  might  be  taken.  The  said  E.  F.  accordingly  then  and 
there  appeared,  and  though  not  incompetent  to  testify  in  said  cause,  nor  other- 
wise protected  by  law  from  testifying,  he  then  and  there  refused  to  testify : 
Whereupon  it  was  ordered  and  adjudged  by  me,  that  said  E.  F.  be  committed 
ta  the  jail  of  said  county,  there  to  remain  until  he  shall  submit  to  testify  in  the 
premises. 

You  are  therefore,  in  the  name  of  the  State  of  Ohio,  hereby  commanded  to 
receive  the  said  E.  F.  into  your  custody,  in  the  jail  of  the  county  aforesaid, 
there  to  remain  until  he  shall  submit  to  testify  as  aforesaid. 

Given  under  my  hand  and  seal,  this day  of ,  a.  d.  18 . 

G.  H.,  J.  P.  [Seal.] 


6.     Form  of  oath  to  Witnesses^  and  form  and  requisites  oj  Depositions,  and 

how  transmitted,  ^"C,  * 

The  officer,  at  the  time  and  place  mentioned  in  the  notice  for  taking  the  de- 
positions, will  administer  to  the  witnesses  an  oath  in  the  farm  following : 

You  [j^  there  be  more  than  one,  say.  You  and  each  of  you,]  do  solemnly 
Bwear  in  the  presence  of  Ahnighty  God,  the  iaearcher  of  all  hearts,  [or  if  the 
witness  do  not  swear  by  the  uplifted  hand,  upon  the  Holy  Evangelists  of  Al- 
mighty God,]  that  you  will  testify  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  in  the  cause  now  pending  before  [here  mention  the  court  before 
which  the  suit  is  pending,']  wherein  A.  B.  is  plaintiff,  and  C.  D.  is  defendant, 
as  you  will  answer  to  God. 

If  the  witness  affirm,  the  form  of  the  affirmation  may  be  as  follows : 

You  do  solemnly  and  sincerely  declare  and  affirm,  that  you  will  testify  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  in  the  cause  now^  pending 
before  [here  mention  the  court  or  justice  before  whom  the  suit  is  pending,"] 
wherein  A.  B.  is  plaintiff,  and  C.  D.  is  defendant;  and  this  you  do  under  the 
pains  and  penalties  of  perjury. 

The  witness  must  state  his  whole  story  and  all  he  knows,  and  the  justice  or 
officer  taking  the  deposition,  must  note  it  down  as  nearly  in  the  words  of  the 
witness  as  possible,  so  as,  at  the  same  time,  to  make  it  intelligible. 

When  an  objection  is  made,  on  the  trial  of  the  cause,  to  the  competency  of  a 
witness,  or  the  relevancy  of  the  testimony,  the  justice  immediately  decides  the 
question,  and  sustains  or  overrules  the  objection.    But  when  taking  a  deposi- 
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tion  he  can  exercise  no  such  power.  He  must,  in  general,  receive  and  note 
down  in  the  deposition,  the  answers  to  questions  asked  by  one  party,  if  he  in- 
sist upon  it,  whether  the  other  party  object  or  not  to  the  propriety  or  relevancy 
of  the  testimony. 

The  officer  will  write  out  the  deposition  in  the  form  following : 

Form  of  Depositions, 

Depositions  of  witnesses  taken  in  a  cause  pending  in  the  court  of  [here  in' 
serf  the  name  of  the  court  or  justice  before  whom  the  suit  is  pending^  where- ' 
in  A.  B.  is  plaintiff,  and  C.  D.  is  defendant,  and  for  said  plaintiff,  [or  defendant, 
as  the  case  may  be^  in  pursuance  of  the  notice  hereto  attached,  and  at  the  time 
and  placfe  therein  moDtioned.  [Here  state  which  of  thepartiesj  or  their  agents, 
ftas  present* 

W.  S.,  of  the  county  of ,  of  lawful  age,  being  first  duly  sworn,  [or  af- 

firmed,^  by  me,  as  hereafter  certified,  deposes  as  follows : 

Cluestion — 

Answer — [Here  insert  as  nearly  in  the  words  of  the  witness  as  possible^ 
(so  as  at  the  same  time  to  be  intelligUfle,)  the  testimony  of  the  witness.  If 
any  questions  are  asked  of  the  witness  by  the  party  against  whom  the  testi- 
mony is  to  be  usedf  say,"]  Upon  cross-examination  by  the  defendant,  [or 
plaidtiff,  cu  the  case  may  bei]  the  said  W.  S.  further  says:  [Here  insert  the 
testimony  upon  the  cross-examination, 

[If  any  paper  is  referred  to'by  the  witness  it  should  be  marked  by  a  letter, 
thus:  '*  A,''  and  annexed  to  the  deposition;  and  the  witness  can  refer  to  and 
identify  it  as  the  ''paper  hereto  annexed,  marked  A."] 

After  the  testimony  of  the  witness  has  been  written  down,  it  should  be  then 
carefully  read  to  him,  and  corrected  as  he  may  desire.  The  witness  will  then 
sign  his  name  at  the  end  of  his  deposition. 

If  there  are  two  or  more  witnesses,  the  officer  will  commence  the  next  de- 
position immediately  below  the  first,  in  the  form  following : 

Also,  T.  S.,  of  ,  and  of  lawful  age,  being  first  duly  sworn,  [or  affirmed,^ 
as  hereafter  certified,  deposes  as  follows : 

Question-^ 

Answer — [H^e  insert  the  testimony  as  heretofore  directed,  and  then  the 
witness  will  sign  his  name  to  his  deposition. 

Each  witness  having  subscribed  his  own  deposition,  the  officer  will,  in  all 
cases,  annex  at  the  end  of  the  whole  his  certificate,  which  must  be  in  the  form 
foUowing : 

I,  G.  H.,  [a  justice  of  the  peace  in  and  for  the  township  of ,  in  the 

county  of ,  Ohio,]  do  hereby  certify,  that  the  above  named  [here  insert  the 

names  of  all  the  witnesses']  were  by  me  first  duly  sworn,  [or  affirmed,]]  to 
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testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  and  that  the  fore- 
going depositions,  by  them  respectively  subscribed,  were  reduced  to  writing  by 
me,  [or  if  reduced  to  writing  by  any  other  person^  here  name  the  p^rson^"]  and 
were  taken  at  the  time  and  place  specified  in  the  inclosed  notice* 
In  testimony  whereof,  I  have  hereunto  set  my  hand  [and  official  seal,]  this 

day  of ,  in  the  year .  (Signed) 

G.  H.,  [SealJ 

It  is  said  to  have  been  decided  in  one  of  the  circuits  of  the  Court  of  Common 
Pleas  in  this  State,  that  the  officer  should  indorse  on  the  envelope  of  the  depo- 
sitions, the  following  words :  <^  Sealed  up  and  addressed  by  me,"  and  sign  his 
name  thereto. 

If  the  depositions  are  to  be  used  within  the  limits  of  the  judicial  circuit  of  the 
Court  of  Common  Pleas  wherein  they  are  taken,  no  further  act  of  authentica- 
tion is  necessary  than  the  above  certificate ;  but  the  officer  taking  the  same, 
will  deliver  them  into  the  office  of  the  proper  clerk,  or  other  proper  officer ;  or 
will  seal  them  up  with  a  copy  of  the  notice,  direct  and  transmit  them  to  such 
clerk  or  other  officer,  there  to  remain  under  seal  until  opened  according  to  the 
rules  of  court.  If,  however,  the  depositions  are  not  taken  within  the  judicial 
circuit  in  which  they  are  to  be  used,  and  are  taken  by  an  officer  having  no 
seal  of  office,  whether  taken  in  this  State  or  elsewhere,  they  must  be  further 
authenticated,  either  by  parol  proof,  adduced  in  open  court,  or  by  the  annexa- 
tion of  the  official  certificate  and  seal  of  some  secretary  or  other  officer  of  State, 
keeping  the  great  seal  of  the  State,  or  the  clerk  or  prothonotary  of  the  court  of 
some  city,  county,  circuit,  district,  state,  territory,  province,  or  other  division, 
that  the  justice  or  other  officer,  by  whom  the  depositions  were  taken,  was,  at 
the  time  of  taking  the  same,  a  justice  of  the  peace,  or  an  officer,  within  the 
meaning  of  the  statute.  But  if  the  officer  before  whom  depositions  are  taken, 
whether  residing  in  this  State  or  elsewhere,  have  a  seal  of  office,  they  require 
no  further  authentication  than  the  certificate  and  signature  of  such  officer,  (in 
the  form  given  above,)  with  his  seal  of  office  thereto  annexed. 

A  justice  of  the  peace  has  no  official  seal ;  and,  consequent!}'-,  a  deposition 
taken  before  a  magistrate  who  resides  out  of  the  judicial  circuit  where  it  is  to 
be  used,  cannot  be  received  in  evidence  without  the  further  certificate  of  the 
clerk,  prothonotary,  or  secretary,  as  above  mentioned.  If  taken  before  a  justice 
within  the  judicial  circuit,  his  certificate  will  be  sufficient,  without  any  further 
authentication. 

Certificate  of  the  County  Clerk. 

The  State  of  Ohio, County,  ss.    I,  A.  B.,  Clerk  of  the  Court  of  Common 

Pleas,  within  and  for  the  county  of ,  do  hereby  certify  that 

L        'J       on  the day  of ,  G.  H.  .was  a  justice  of  the  peace  within 

and  fot  the  said  county  of -^ ,  duly  elected,  commisaiioned  and  qualified. 

Given  under  my  hand  and  seal  of  office,  this  — ^  day  of a.  d. . 

A.  B.,  Cleik« 
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6.    FUmg  Depositions. 

The  period  immediately  before  the  trial  term  within  whichrdepositions  should 
be  filed,  is  regulated  by  the  rules  of  practice  of  the  several  circuits.  In  the 
absence  of  any  rule  upon  this  subject,  depositions  in  actions  at  law,  may  pro- 
bably be  filed  at  any  time  before  trial ;  but  if  filed  during  the  trial  term,  it  is 
proper  to  give  the  adverse  party  notice  thereof,  so  that  he  may  have  an  oppor- 
tunity to  file  exceptions. 


7.     Opening  of  Depoiitions, 

The  Statute  provides*  that  the  depositions  shall  remain  under  seal  until 
opened  according  to  the  rules  prescribed  by  the  court  to  which  they  are  trans- 
mitted. 

In  the  supreme  court  they  may  be  opened  in  the  clerk's  oflce,  by  the  clerk, 
at  the  request  of  either  party,  or  his  counsel.*^  The  clerk,  in  such  case,  in- 
dorses upon  the  depositions,  upon,  what  day,  and  at  whose  request  they  were 
opened,  and  they  remain  on  file  lor  the  inspection  of  either  party .° 

In  most  of  the  circuits  the  courts  of  common  pleas  have  adopted  a  rule  for 
the  opening  of  depositions,  similar  to  that  ef  the  supreme  court,  above  men- 
tioned. In  the  absence,  however,  of  any  rule  upon  the  subject,  the  depositions 
are  not  opened,  except  by  consent  of  both  parties  or  their  counsel,  until  the 
court  is  in  session.  If  opened  by  consent,  the  clerk  indorses  that  fact  upon  the 
envelope,  or  consent  is  indorsed  over  the  signature  of  the  counseL 


8.    Exceptions  to  Depositions. 

A  deposition  cannot  be  received  in  evidence  in  a  cause, 

1st,  Unless  the  notice  required  by  law  was  served  on  the  opposite  party  in 
the  manner  and  within  the  time  heretofore  mentioned.  If,  however,  the  oppo- 
site party,  by  himself  or  agent,  was  present  at  the  taking  of  the  deposition  and 
cross-examined  the  witnesses,  he  cannot,  in  general,  object  to  the  want  of  notice. 

2d,  Unless  the  deposition  appears  to  have  been  taken  at  the  time  and  place 
mentioned  in  the  notice.  But  the  opposite  party  cannot,  in  general,  object  to 
any  defect  as  to  the  time  and  place,  if  he  or  his  agent  was  present  when  the 
depoaitioQ  was  taken,  and  cross-examined  the  witness. 

dd.  Unless  the  notice  under  which  the  deposition  was  taken  ia  inclosed  and 
returned  with  the  deposition.!*  But  this  objection  is  also,  in  general,  waived,  if 
the  opposite  party  appeared  and  cross-examined  the  witness. 

4th,  Unless  it  appear  from  the  certificate  of  the  justice  or  officer  taking  the 

(m)  Stat.  822,  sec.  4.  (o)  Rule  of  Court,  id. 

(n)  Ride  of  Court,  ante,  7.  (p)  Wrights'  Rep. 
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deposition,  that  the  witnesses  were  sworn  or  affirmed  to  testify  to  the  truth,  the 
whole  truth,  and  nothing  hut  the  truth.'i  The  object  of  the  statute  is,  that  the 
witness  shall  be  first  sworn  and  then  relate  his  whole  $tory  and  all  he  knows. 

5th,  Unless  it  appear  from  the  deposition,  or  certificate  of  the  officer,  that  he 
or  some  other  person  named  in  the  deposition,  reduced  it  to  writing. 

6th,  Unless  authenticated  by  the  certificate  of  the  clerk,  or  secretary,  &c., 
as  above  mentioned,  if  taken  out  of  the  judicial  circuit  of  the  common  pleas  in 
which  it  is  to  be  used.  If,  however,  as  has  already  been  repeated,  a  deposi- 
tion be  taken  within  such  judicial  circuit,  or  if  it  be  taken  by  an  officer  out  of 
such  circuit,  who  has  a  seal  of  office,  no  certificate,  except  that  of  the  officer 
taking.it,  (with  his  seal  annexed,  if  he  have  a  seal,)  is  required. 

The  rule  of  the  supreme  court  is  generally  adopted  in  the  courts  of  common 
pleas,  that  no  exceptions,  for  other  causes  than  the  competency  of  the  witness,  or 
the  competency  or  relevancy  of  the  testimony  will  be  heard,  unless  made  in'wri- 
ting,  and  notice  thereof  given  to  the  opposite  counsel,  before  the  cause  is  called 
for  trial.'^  And  when  depositions  are  in  the  supreme  court  prior  to  the  contin- 
uance of  a  cause,  no  exceptions  can  be  taken  to  such  depositions  unless  the 
same  be  filed  with  the  depositions  in  the  clerk's  office,  and  notice  thereof  in  writing 
be  given  to  the  adverse  party  or  his  counsel,  within  six  months  from  such  con* 
tinuance,  except  for  incompetency  or  irrelevancy.'  The  rules  of  the  courts  of 
common  pleas  in  the  various  circuits  are  not  uniform  as  to  the  efiect  of  omitting 
to  file  exceptions  to  depositions  which  were  on  file  previous  to  the  continuance 
of  the  cause ;  biit,  in  general,  it  is  a  waiver  of  all  exceptions,  except  for  incom- 
petency or  irrelevancy. 

The  exceptions  are  generally  indorsed  upon  the  depositions,  thus : 

The  plaintifif  [or,  defendant,^  excepts  to  these  depositions  because, 

1st,  [staling  the  causes  of  exception.'] 

J.  S.,  Attorney  for . 

[Date.] 


9.     Jn  what  cases  depositions  used  on  the  tried  below  may  be  used  on  (xppeal. 

The  statute  provides  that  depositions  having  «been  taken  and  admitted  in  evi- 
dence upon  the  trial  below,  may  on  appeal,  be  read  in  evidence,  on  the  trial  of 
the  same  action,  cause,  or  other  matter,  in  the  court  to  which  such  appeal  may 
be  taken ;  subject,  however,  to  all  such  l^gal  exceptions  as  may  be  taken 
thereto:  provided,  that  such  depositions  shall  be  filed  with  the  clerk  of  the 
court  to  which  such  appeal  may  he  taken,  on  or  before  the  second  day  of  the 
term  of  the  said  court,  next  succeeding  the  time  of  taking  such  appeal.* 

(q)  Wrights'  Rep.  880»  746, 747.  ^  (s)  Rule  of  Supreme  Court,  ub.  supra, 

(r)  Rule  of  Supreme  Court,  ante,  p.  7.  (t)  Stnt.  328,  sec.  10. 
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Bedimm  Potectctam. 


10.    Dedimua  Fotestatum,'' 

1.  Jn  what  cases  granted.  A  DedimuSy  or  commission  to  take  depositions, 
according  to  common  usage,  may  be  granted  either  by  the  supreme  court,  or 
court  of  common  pleas,  in  term  time,  or  by  any  president  judge,  in  Vaciation/ 

Order  of  Court  for  a  Dedinms  Fotestaium. 

On  motion  to  the  court,  by  Mr.  O.,  counsel  for  the  plaintiff*,  It  is  ordered,  that 
a  dedimus  potestatum  issue  in  this  cause,  to  take  the  depositions  of  sundry 
persons  in  the  city  of—- ,  to  be  directed  to  S,  T.  and  W.,  any  two  of  whom 
may  execute  the  same  ;  and  it  is  further  ordered,  that  the  defeudant,  within  ten 
days,  file  with  the  clerk  of  this  court  the  name  of  an  agent  resident  in  the  said 
city  of— — ,  to  whom  notice  of  the  time  and  place  of  executing  said  dedimus 
potestatum  may  be  giyen  ;  and  it  is  further  ordered,  that  the  service  of  such 
notice  upon  such  agent,  ten  days  previous  to  the  execution  of  said  dedimus 
potestatum,  shall  be  deemed  good  service  upon  the  defendant ;  and  it  is  further 
ordered,  that  if  the  defendant  fail  to  file  with  the  clerk  the  name  of  such  agent, 
by  the  time  aforesaid,  then  said  dedimus  potestatum  may  issue  ex  parte*^ 

Notice  of  Applicatiatk  to  a  President  Judge  for  a  Dedimus, 


A.B.I 

vs.     V  In 
C.  D.j 


Case.  ■     Common  Pleas. 


The  defendant  will  take  notice,  that  on next,  at ,  at  ten  o^clockin 

the  morning,  or  as  soon  thereafter  as  counsel  can  be  heard,  the  plaintiif  will 
apply  to  J.  S.,  President  Judge  of  circuit,  for  a  dedimus  to  take  deposi- 
tions in  this  cause,  at  — . 

(Signed)    A.  B. 
Dated,  &c. 


Order  for  a  Dedimus  by  President  Judge* 

A.  B. 

vs.     i-  In  Case.    Common  Pleas. 

C, 


L.  B.1 
vs.     >  In 
S.D.J 


On  application  of  the  said  A.  B.,  it  is  ordered,  Qdbc.,  the  same  as  if  ordered 

by  the  court. 

J.  S.,  President  Judge  of circuit. 

(a)  The  mode  of  proceeding  and  the  Soudb,  applying  for  the  comnuMiOBf  an  agent  resident 

Ac.,  relating  to  a  Dediouu  Poteatatam,  are  la-  in  the  pboe  where  the  commiMion  is  to  be  eze-' 

ken  from  Wil.  Prac.  348.  coted,  to  whom  notice  of  the  ezecation  of  the 

(v>  Swan's  Stat.  670,  sec.  91.  eommission  is  to  be  given,  and  that  service  of 

(w)  The  Commissioners  are  appointed  by  (he  such  notice  on  the  agent  be  good  notice*  or  in 

eonrt,  or  agreed  on  by  the  parties.    In  England »  defiuilt  ef  naming  an  agent,  the  conunission  to 

the  order  of  the  coort  directs  the  derk  ot  the  issue  mjmrtei  New.  Ch.  Pr.  120.    Depositions 

adrerse  perty*  to  name  to  the  clerk  of  the  party  taken  upon  commission  are  not  governed  by  the 

35 
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Dadimw  Potmtetuai. 


Form  of  Dedimua  Poieaiaium  to  take  DepoaitionSj  on  notice. 

[sBAu]    The  State  of  Ohio, 

To  S.  T.  and  W.,  of;  &c..  Greeting  ; 

Know  ye,  that  we,  in  confidence  of  your  prudence  and  fidelity,  have  ap- 
pointed you,  and  by  these  presents  do  give  to  you  or  any  two  of  you,  full  power 
and  authority  to  examine  and  take  the  depositions  of  witnesses  in  a  certain 
cause  depending  in  our  Court  of  Common  Pleae^  within  and  for  the  county  of 
,  wherein  A.  B.  is  pkintiflT  and  C.  D.  defendant  ;*  and  therefore  we  com- 
mand you,  or  any  two  of  you,  that  at  certain  days  and  places  to  be  appointed 
by  you,  or  any  two  of  you,  the  said  parties  or  their  agents  having  ten  days 
notice  thereof,  you  cause  such  witnesses  as  may  be  required  by  the  said  plain- 
tiff, [or^  by  either  of  said  parties  or  their  agentSy']  to  be  brought  before  you  or 
any  two  of  you,  and  then  and  there  examine  each  of  them  on  their  respective 
corporal  oaths,  (or  affirmations,)  first  taken  before  you,  or  any  two  of  you,  and 
-  that  you  reduce  such  examination  to  writing,  and  return  the  same,  together 
with  this  writ,  closed  up  under  your  seals,  or  the  seals  of  any  two  of  you,  into 
our  said  court,  with  all  convenient  speed. 

Witness,  T.  C,  clerk  of  our  said  court  of  common  pleas,  at  C,  this 

day  of—,  A*  D, 

T.  C,  Clerk. 

Form  of  Dedimua  Foteatatum  to  take  DepoUtionB;  ex  parte. 

Proceed  as  in  the  last  precedent  to  the  *3  —  on  the  part  of  the  plamiiff\  and 
therefore  we  command  you,  or  any  two  of  you,  that  at  certain  days  and  places 
to  be  appointed  by  you,  you  cause  such  witnesses,  as  may  be  required  by  the 
said  plaintiffs  to  be  brought  before  you  or  any  two  of  you,  [&c.,  conclude  as  in 
the  last  precedent. 

To  prevent  mistakes  in  the  execution  of  the  commission,  it  is  customary  to 
transmit  special  instructions :  Thus-*- 

Inatructiona  to  Commissioners. 

Columbus,  Ohio,  Jan.  I,  I860. 

Gentlemen  •^Inclosed  is  a  commission  issued  by  the  court  of  author- 
izing you,  or  any  two  of  you,  to  examine  witnesses  in  a  certain  cause  pending 
in  said  court.  In  the  execution  of  this  commission  you  will  please  observe  the 
following  directions : 

statute  proTiding  for  the  taking  of  the  depoti-  oonTenient  opportunity  for  tfaem  to  atteod  in 

tions,  bat  by  the  "common  usages  of  the  courts;**  person,  or  by  ageint,  and  at  the  same  tine  allow 

Swan's  Stat.  670,  sec.  91.  The  application  may  the  applicant  to  proceed  «v  pvUf  if  the  opposite 

be  made  at  Law  as  well  as  in  Equity;  and  being  party  refiises  to  comply  with  the  order  of  the 

addressedto  the  discretion  of  the  court,  the  par^  court, 
ties  are  pot  under  such  terms  as  will  afford  a 


PREPARATIONS  FOR  TRIAL— EVIDENCE,  &c.  881 

Dedbnui  PoteBtRtwn. 

—  -  _  —  -  — ■ —  -  ^  -  _    _      _  _■  _    ■ . . ^ 

Ton  will  draw  np  on  paper,  preparatory  to  the  examination  of  the  witnesses, 
the  title  of  the  depositions,  thus :  '<  Depositions  of  witnesses,  produced,  sworn 

and  affirmed  on  the  day  of       -a.  n.  —at ,  by  virtue  of  a  commis* 

aion  issued  from  the  court  of ,  to  us  directed,  for  the  examination  of  wit- 
nesses in  a  certain  cause- pending  in  said  court,  wherein  A.  B.  is  plaintiff  and 
C.  D.  defendant. 

Tou  will  next  administer  to  the  witness  whom  you  are  about  to  examine,  on 
oath  or  affirmation^  that  without  favorer  affection  to  either  party,  he  will  speak 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  and  then  proceed  as 
foUows : 

••Q*  T.,  of,  &c.,  aged years  or  thereabouts,  being  produced,  sworn  [or^ 

affirmed,]  and  examined  on  behalf  of  the  plaintiff  [or,  defendant,]  deposes  and 
says,  that,"  &c.  After  the  examination  in  chief  is  concladed,  if  there  be  a 
cross-examination,  say,  **  Upon  cross-examination  by  the  defendant  [or,  plain- 
tiff,] the  said  G.  T.  further  says  that,"  &c.  If  the  witness  be  re-examined  by 
the  party  calling  him,  say,  <*  Upon  re-examination  by  the  plaintiff  [or^  defend- 
ant,] the  said  G.  T.  further  says,  that,  &c. 

The  witness  will  then  subscribe  his  examination  with  his  name,  and  the  Act- 
ing Commissioners  will  put  their  names  opposite  to  his  signature  for  the  pur- 
pose of  identifying  it ;  and  if  in  the  course  of  the  examination,  the  witness 
refers  to  any  paper,  or  document,  it  must  be  marked  by  some  letter  or  figure, 
and  further  identified  by  the  acting  commissioners,  thus :  **  This  is  the  paper 
referred  to  by  in  his  examination,  as  the  paper  marked  (A),"  to  which 
they  win  sign  their  names. 

The  examination  being  completed,  the  commissioners  who  conducted  it  will 
attach  the  depositions  and  exhibits  to  the  commission,  and  indorse  the  same  as 
follows :  ^  The  execution  of  this  commission  appears  in  a  certain  schedule 
hereto  annexed,"  to  which  the  names  of  the  commissioners  will  be  subscribed. 
The  whole,  thus  prepared,  will  be  enclosed  in  an  envelope,  sealed  up,  and  ad- 
dressed aB  follows :  *'  To,"  &c.,  [the  court  f firm  which  the  commisHon  UsuedJ] 
It  may  then  be  delivered  to  an  agent,  or  forwarded  by  mail,  or  other  expeditious 
and  safe  convejrance.' 

Very  Respectfully, 

Your  obedient  servant. 
A.  B,         1 

C.  D,  and  y  Esq's.,  Commissioners. 
E.  P.         I 


(i)  It  IS  often  adTisable  to  tak«  the  depoiition  interrogatorieB,  prepared  by  counsel,  and  annex- 

of  the  person  senring  the  notice,  (if  noUce  fte  ed  to  the  commission.    This  practice  does  not 

given,)  to  prove  the  service  of  sach  notice,  es-  prevail  to  any  considerable  extent  in  Ohio.  The 

pecially  if  the  person  serving  the  notice  resides  examination  is  generally  viva  wee  and  the  testi- 

abroad.    In  England,  and  in  pome  of  the  United  mony  reduced  to  writing  by  the  commissioners. 

States,  witnesses  are  examined  upon  written  in  the  language  of  the  witness. 
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SMfapceoA  and  Serrioe. 

Sec.  VIL    subpcena  and  attendance  of  witnesbes. 

1.     TTie  Precipe  for^  and  Form  of  a  Q>mmon  Subpoena, 

The  party  requiring  the  attendance  of  witnesses,  must  file  with  the  elerk  of 
the  court  a  preecipe/  wiiich  may  he  in  the  form  following : 


C.  Dj 


Common  Form  of  Frxcipe  for  Witnesses, 


Common  Pleas. 


Please  issue  suhpcena  for  the  following  witnesses  in  behalf  of  [plaintiff,  or 
defendant,  as  the  case  may  be^"]  to  wit :  R.  S.,  [&c.] 

J,  S„  Att'y  for  [PPtiff,  or  Deft.] 
ToClerk. 
[Date.] 

■ 

Form  of  Subpoma  for  Witnesses. 

The  State  of  Ohid,  •> county,  ss. : 

[seal.]  To  R.  S.,  [^c,  naming  the  witnesBes  :^]  We  command 

and  strictly  enjoin  you,  and  each  of  you,  that,  laying  aside  all  manner  of  busi- 
nesses and  excuses  whatsoever,  you,  and  each  of  you,  be  and  appear  in  your 
proper  persons  before  the  Honorable  the  Judges  of  our  Court  of  Common 

FleaSf  within  and  for  the  said  county  of ,  at  the  court  house  in  said  county, 

on  the  fifth  day  of  March  next,  [the  day  the  cause  is  set  for  trial,^  at  nine 
o'clock,  forenoon,  then  and  there  to  testify  what  you  and  each  of  you  may 
know,  in  a  certain  action  in  said  court  pending,  wherein  A.  B.  is  plaintiff,  and 
C.  D.,  is  defendant :  *  and  this  do  you,  under  the  penalty  of  the  law.  Wit- 
ness, C.  C,  clerk  of  said  court,  this day  of ,  a.  d. :. 

C.  C,  Clerk.    . 


2.    Service  of  Subpoena  and  return  thereto. 

The  subpoena  may  be  served  by  the  sheriff  or  any  disinterested  person.* 
The  subpoena  may  be  served  by  reading  the  original  to  the  witness,  but  he 
will  be  entitled  to  a  copy  if  he  request  it.     The  usual  mode  of  service  is  by 

(x)  Stat.  d6l,  §19.  motion,  will  not  only  Umit  kls  feci  to  the  coat 

(j)  The  names  oi  all  the  witnesses  required  of  one  subpoena,  but  order  him  to  pay  all  oosts 

by  the  praecipe  to  be  issued  must  be  included  in  which  may  have  accrued  to  the  sheriff  or  olher- 

•DO    subpoena,   unless    the  pnecipe    otherwise  wise,  by  the  issuing  and  service  of  more  than 

direct]   Statute,  ^1,  section  19;   and  if  the  one  subpoena. 

clerk,  for  the  purpose  of  increasing  his  fees,        (x)  Stat.  674,  §107. 

issues  more  than  one  subpoena,  the  court;  on        (a)  Stat.  661,  §19. 
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- —       - ■        ■     ^     ■! — ^ ■    » »    ■    ■-  — ».l  I  ^  , 

Return  to  SnbpoeDa^  Subpcfina  Duces  Tecam. 

showing  the  witness  the  ori^'nal  arxl  giving  him  a  copy.  An  attachment 
against  a  witness  for  di8obe3ring  a  subpcena,  will  not  be  granted  by  the  court , 
unless  they  are  satisfied  that  the  subpoena  has  come  to  the  hands  of  the  wit- 
ness within  a  reasonable  time  before  the  day  mentioned  in  it  for  his  attendance. 

Return  to  Subptzna  by  the  Sheriff. 

Personally  served  July ,  a.  d. ,  [or  if  some  of  the  witnesses  only 

have  been  served^  say.  Personally  served  July ,  a.  d. ,  on  the  within 

named  R.  S. ;  the  within  named  L.  M.  not  found.^ 

S.  S.,  Sheriff county, 

By  S.  L.,  his  Deputy. 
Fees: 

Return  to  tSubpaana  by  other  person  than  Sheriff ^ 

The  State  of  Ohio, county,  ss..: 

M.  M.  being  duly  sworn,  saith,  that  on  the  —  day  of ,  a.  d. ,  he 

personally  served  this  writ  on  the  within  named  R.  S.,  by  reading  the  same  to 
him,  [or  say,  by  deUvering  to  him  a  true  copy  thereof,  and  at  the  same  time 
showing  him  the  original,  according  to  the  facts,']  and  that  the  writ  was  duly 

returned  to  the  clerk's  office,  by  affiant,  on  the day  of  ,  a.  d. . 

M.  M. 

Sworn  to,  [&c.,  jurat.] 


3.     Subpcena  duces  tecum. 

If  a  person  who  is  not  a  party  to  the  cause,  have  in  his  possession  any  writ- 
ten instrument,  &c.,  which  could  be  evidence  for  either  party  at  the  trial, 
instead  of  the  common  subpcena,  a  subpoena  duces  tecum  shouljl  be  served 
upon  him,  commanding  him  to  bring  with  him,  and  produce  at  the  trial,  the 
instrument  named. 

By  this  writ  the  witness  is  ccnnpellable  to  produce  all  documents  in  his 
possession,  unless  he  have  a  lawful  or  reasonable  excuse  to  the  contrary.  Of 
the  validity  of  the  excuse,  the  court,  and  not  tbe  witness,  is  to  judge.'  A  wit- 
ness, however,  cannot  be  compelled  to  produce  a  paper  which  will  criminate 
himself.' 

In  general,  a  witness  may  be  compelled  to  produce  a  document,  although 
the  production  of  it  will  adversely  afiect  his  pecuniary  interest,*  that  is,  might 
establish,  or  tend  to  establish^  against  him,  the  fact  of  his  being  in  debt,  or 
might  subject  him  to  a  civil  action.'    But  the  court  will,  notwithstanding, 

{h)  Stat.  651  »§  9.  (f)  I  Phil.   Ev.  436;  10  Pick.  9;  4  De». 

<c)  10  Pick.  9s  9  East,  473.  446.    See  1  Stark.  Et.  88.    The  rale  in  the 

{d)  3  Burr. '1687 ;  6  Pet.  367}  2  Tmint.  115.  text  seems  to  be  the  proper  one,  prorided  a  wit- 

(e)  10  Pick.  9.  ness  is  boiimi  to  g^Te  oral  teelimony*  which  mny 


-. » 
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Subpoena  Duces  Tecum. 

exercise  a  dbcretioD,  and  excuse  the  production  of  a  document^  where  the 
party,  at  whose  instance  the  subposna  is  issued,  will  acquire  an  inequitaUe 
and  unfair  advantage  over  the  witness  by  obtaining  the  document  as  an  instru- 
ment of  evidence.  Thus,  in  an  action  upon  a  promissory  note,  a  witness  ser- 
ved by  the  plaintiff  with  a  subpoena  duces  tecum^to  produce  the  note,  testified 
that  the  defendant,  a  mechanic,  assigned  his  property  to  the  witness,  who  was 
a  creditor,  and  that  the  plaintiff  and  other  creditors  put  their  demands,  inclu- 
ding the  note  in  question,  into  the  hands  of  the  witness  for  collection,  under  an 
agreement  that  he  might  furnish  stock  to  the  defendant  to  work  up  for  the 
benefit  of  the  creditors,  and  that  the  proceeds  of  all  the  property  should  be 
applied,  first,  to  the  re-payment  of  the  advances  made  by  the  vritness,  and  the 
surplus  to  the  payment  of  the  demands,  and  that  a  large  sum  was  due  to  the 
witness  on  account  of  his  advances ;  it  was  held  that  the  witness  was  not 
bound  to  produce  the  note  for  the  purpose  of  sustaining  the  action/ 

This  writ  cannot  be  issued  to  a  public  officer,  such  as  the  recorder,  or  audi- 
tor of  the  county,  or  a  justice  of  the  peace,  to  bring  original  papers  into  court, 
when  certified  copies  would  be  evidence.*  So,  ;the  clerk,  cashier  or  other 
servant  of  a  close  corporation,  is  not  bound  to  produce  the  books  of  the  latter, 
even  in  a  case  where  the  corporation  is  a  party  to  the  suit  ;^  for  such  servant 
has  no  property  in,  or  right  to  the  possession  of  the  books  of  the  corporation. 
The  proper  practice  in  such  case  is,  if  the  corporation  is  a  party  to  the  suit, 
to  give  notice  to  produce  the  books,  &c.* 

An  attorney,  to  whom  a  document  has  been  professionally  entrusted  by  a 
client,  cannot  be  compelled,  under  this  writ,  to  produce  it  on  the  trial  of  the 
cause  ;  but  may  be  compelled  to  produce  it,  upon  any  other  trial  between  third 
persons,  if  the  client  could  have  been  compelled,  under  a  subpoena  duces 
tecum,  to  produce  it,  had  it  remained  in  his  possession,  but  not  otherwise.^ 

Pracipe  for  a  Svbpcma  Duces  Tecum. 
Com.  Pleas,  —  County. 

Please  issue  a  subpoena  duces  tecum  in  behalf  of  ^plcAntiff^']  for  R.  S., 
requiring  the  said  R.  S^  to  search  for  and  bring  with  him  a  certain  [paper, 
writing,  or  deed,  or  agreement,  or  book,  a8  U  may  6e,]  purporting  to  be  [her$ 

mbject  him  to  aciTil  action,  or  a  pecuniary  loss,  tliia  remark.    See  10  Eng.  C.  L.  Rep.  227;  9 

or  charge  him  with  a  debt.    That  a  witness  is  Id.  314;  8  Id.  72;  4  Esp.  C.  48. 
bound  to  giTe  oral  testimony  in  such  case,  seems        (f )  10  Pick.  9.  (g)  1  Yeates,  403. 

to  be  well  settled  in  this  country.  See  1  Greenl.        (h)  6  Cowen,  163,  419;  3  Met.  2d2. 
£t.  568, 604,  and  cases  there  cited.    It  is,  how-        (i)  See  ante,  p.  867  to  969. 
ever,  stated  in  Starkie's  Et.  88,  that  «  it  seems        ( j)  See  2  Cowen  fc  Hills  notes  to  Phil.  £▼. 

a  witness  is  not  compellable  to  produce  t  itle  deeds,  1173,  276,  -  277.    In  the  case  of  John  r.  John, 

or  other  documents,  which  belong  to  him,  where  Wright's  Rep.  684,  the  attorney  was  compelled 

the  production  might  prejudice  his  civil  rights;"  to  testify  as  to  the  contents  of  a  note  profession- 

and  some  of  the  English  cases  seem  to  justify  ally  entrusted  to  htm  in  the  cause  tlien  on  trial. 

Butqnere.     See  4  Wend.  668 ;  4VerB.  612. 
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describe  the  insirument  of  book  as  near  as  may  be^  with  the  date^  ^c  if  prao- 

To  Clerk.  J.  S.,  Att'y  for  [Plaintiff  or  Defendant.] 

{Date.'] 

Form  of  Subpoena  Duces  Tecum, 

The  State  of  Ohio, County,  ss. 

[seal.]    To  R.  S  : 

We  command  and  strictly  enjoin  you,  that  laying  aside  aD  manner  of  busi- 
nesses and  excuses  whatsoever,  you  appear  in  your  proper  person  before  the 
Honorable,  the  Judges  of  the  court  of  Common  Pleas,  within  and  for  said 
county  of  ■ ,  at  the  court-house  in  said  county,  on,  [dbc.,  the  day  the  cause 
is  set  for  triali\  at  nine  o'clock  forenoon,  to  testify  what  you  do  know  in  a 
certain  action  in  said  court  pending,  wherein  A.  6.  is  plaintiff  and  C.  D«  is 
defendant ;  and  that  you  also  diligently  and  carefully  search  for,  examine  and 
enquire  after,  and  bring  with  you  and  produce  at  the  time  and  place  aforesaid, 
a  certain  [paper,  writing,  or  deed,  or  agreement,  or  bookf  ^e.  as  the  case  may 
be,  and  describing  the  same  as  in  the  prsseipe,']  together  with  all  copies,  drafts 
and  vouchers,  relating  to  the  said  documents,  and  aU  other  documents,  letters 
and  paper  writingB  wiiatsoever,  that  can  or  may  afibrd  any  infinrmation  or  evi- 
dence in  said  cause ;  and  this  do  you  under  the  penalty  of  the  law.  Witness 
C.  C,  clerk  of  said  court,  this day  of—,  a.  d.  — . 

If  a  common  subpoena  for  other  witnesses  is  included  in  the  prsecipe  for  a 
subpoena  duces  tecum,  then  insert  all  the  names  mentioned  in  the  praecipe,  as 
in  the  form  ^te,  p.  882,  and  at  the  asterisk  in  that  form  indert  the  duces 
tecum  clause  as  in  the  preceding  form,  thus :  ^And  that  you,  the  above  named 
R.  S.,  diligently  and  carefully  search  for,"  [&c.  as  in  preceding  form,  and 
following  the  same  to  the  end. 


4.    Attachment  against  a  fVitness  for  disobeying  a  Subpoena,  with  Forms, 

If  a  witness  has  been  duly  summoned,  and  he  wilfully  neglects  to  appear, 
he  is  guihy  of  a  contempt  of  the  process  of  the  court,  and  may  be  proceeded 
against  by  attachment. 

An  attachment  does  not  proceed  upon  the  ground  of  any  damage  sustained 
by  an  individual,  but  is  instituted  to  vindicate  the  dignity  of  the  court.^ 

In  practice,  the  motion  for  an  attachment  is  granted  upon  the  witness  feihng  to 
answer  when  called,  and  upon  the  court  ascertaining,  by  the  return  upon  the 
subpoena,  that  the  witness  was  duly  served. 

A  more  formal  mode,  however,  is  to  file  affidavits,  showing  that  the  subpoena 
was  seasonably  and  personally  served  on  the  witness,  and  that  eveiy  thing 
was  done  which  was  necessary  to  call  for  his  attendance. 

(k)  Wright,  763. 
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Attachment  against  a  Witness. 

• ^^ 

In  England,  and  in  most  of  the  states  of  the  Union,  jt  is  necessary  to  show 
by  affidavit  that  the  fees  of  the  witness  were  paid  or  tendered,  or  the  ten4er 
expressly  waived.^  And  in  this  state,  if  the  witness  demanded  his  fees  and 
they  were  not  paid,  he  is  not  bound  to  obey  the  subpoena ;  and,  consequently, 
no  attachment  can  issue  in  such  case ;  or  if  issued,  the  court  wiU  dismiss  it  at 
the  costs  of  the  party  that  moved  the  attachment. 

The  attachment  is  in  the  form  following : 

Form  of  Attachment  against  a  Witness, ' 

The  State  of  Ohio, County,  ss. 

[seal.]    To  the  Sheriff  of  said  County,  Greeting : 

We  command  you,  that  you  attach  R.  S.  so  as  to  have  his  body  before  our 

Court  of  Common  Pleas  within  and  for  said  county  of ,  [forthwith  or  on 

the  first  day  of  oar  next  term,]  to  answer  .us  of  a  certain  contempt,  by  him 
lately  committed  against  us,  by  not  appearing  as  a  witness  in  behalf  of  A.  B., 
having  been  duly  summoned,  as  is  alleged,  and  further  to  do  and  receive  what 
OUT  said  court  shall  in  that  behalf  consider :  hereof  fail  not,  and  have  you  then 
and  there  this  writ. 

Witness  C.  C,  clerk  of  said  court,  this  — —  day  of a.  d. . 

C.  C,  Clerk. 

Upon  the  return  of  the  writ  the  charge  against  the  witness  is  dmwn  up  in 
writing  by  the  prosecuting  attorney,  to  which  is  annexed  interrogatories.  Hie 
interrc^tories  are  answered  under  oath  by  the  witness,  or  the  witness,  upon 
waiving  the  written  charge  and  interrogatories,  is  examined  under  oath  in 
open  court,  touching  his  excuse  for  not  obeying  the  subpoena,  and  the  court 
may  punish  the  contempt  by  fine  or  imprisonment,  or  both."* 

The  journal  entries  in  such  cases  are  usually  two,  in  the  following  form : 

Motion  (tnd  Order  for  an  Attachment  against  a  Witness. 


A.B.| 
C.  D.J 


On  motion  of  Mr.  A.  it  is  ordered  that  an  attachment  issue  against  R.  S. 
for  a  certain  contempt  by  him  lately  committed  against  the  state  of  Ohio,  by 
not  appearing  as  a  witness  in  behalf  of  the  said  A.  B.,  having  been  duly  sum- 
moned as  id  alleged. 

The  State  of  Ohio 

V.  ^  M'^  Attachment  for  Contempt. 

R.  S.  [the  name  of  the  tvUness. 

This  day  came  the  prosecuting  attorney  on  behalf  of  the  State,  and  the  said 
R.  S.,  in  his  own  proper  person,  to  answer  for  a  certain  contempt  alleged 


I  In 


(1)  Tidd.807»808i  1  Phil.   Et.  (Co wen  Ac  Hills,)  786.    Ses  ante  649,  note, 
(m)  Stat.  211 /sec.  1. 
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agminst  him  by  disobeying  a  ^ubpcena  duly  issued  by  this  court  in  behalf  of 
A.  B.V  and  served  on  the  said  R.  S.,  [if  a  charge  in  writing  and  interroga" 
lories  have  been  JUed  proceed  as  follotoe  f]  which  charge  having  been  stated 
by  the  State  in  writing,  and  filed,  and  the  said  R.  S.  heard^  his  defence,  [or 
if  the  witness  waived  a  charge  in  writing  say :  and  the  said  R.  S.  having 
waived  a  statement  of  the  said  charge  in  writing,  and  being  examined  and 
heard  in  the  said  premises,]  it  is  considered  by  the  court  that  he  be  discharged 
and  go  acquit,  or  he  is  guilty  of  disobepng  said  subpoena,  and  of  a  contempt 
of  the  court  and  state  in  the  premises,  and  that  he  pay  a  fine  of— *^  dollars, 
[Ac.,  stating  the  sentence  of  the  court.") 


5.    Habeas  Corpus  ad  testificandum. 

If  a  witness  is  in  custody,  or  is  in  the  military  or  naval  service,  and  is  there- 
fore not  at  liberty  to  attend,  without  leave  of  his  superior  officer,  which  he 
cannot  obtain,  he  may  be  brought  into  court  by  this  writ.  It  is  granted  at  dis- 
cretion, on  motion  in  open  court.  The  application  is  made  in  civil  cases  upon 
affidavit,  stating  the  nature  of  the  suit,  and  the  materiality  of  the  testimony  as 
the  party  is  advised  by  his  counsel  and  verily  believes,  together  with  the  gen- 
eral circumstances  of  restraint  which  render  the  writ  necessary ;  and  if  the 
witness  is  not  actually  a  prisoner,  and  has  not  been  served  with  a  common  sub- 
poena, the  affidavit  should  also  state  his  willingness  to  attend.  The  writ  is  left 
with  the  sherifi*,  if  the  witness  is  in  custody ;  but  if  he  is  in  the  military  or 
•naval  service,  it  is  left  with  the  officer  in  immediate  command,  to  be  served, 
obeyed  and  returned,  like  any  other  writ  of  habeas  corpus. 

It  is  usual,  in  practice,  where  a  witness  is  in  the  custody  of  the  sheriff  of 
the  county  in  which  the  cause  is  tried,  for  the  court,  on  motion,  to  order  the 
sherifi*  to  bring  in  the  witness  without  any  affidavit  being  filed  ot  writ  being 
issued  for  that  purpose.     The  clerk  enters  the  order  on  the  journal  thus: 


C.  D.J 


On  motion  of  M.  A.,  attorney  for  the  plaintiffs  the  sherifi^  is  ordered  to 
bring  before  the  court  R.  S.,  a  prisoner  in  his  custody,  to  testify  in  behalf  of 
the  plaintiff*  in  this  cause,  and  afier  he  has  testified,  return  him  to  the  prison. 

Form  of  Affidavit  for  a  Habeas  Corpus  ad  testificandum. 


■;."■] 

!.  D.J 


A.  B. 

V.       y  Common  Pleas.     county,  ss. 


A.  B.,  the  above  named  plaintiff,  maketh  oath  and  saith,  that  R.  S.,  now  a 
priscmer  for  debt,  [or  other  catfse  of  imprisonment^']  in  custody  of  the  sherifif 
86 
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of  said  county^  is,  and  will  be,  a  material  witness  for  this  deponent,  on  the  trial 

of  this  cause,  (which  is  an  action  of  tuntmpfiu)  as  he  is  advised  by  counsel 

and  Yierily  believes.    And  this  deponent  further  saith,  that  he  is  advised  by 

counsel  and  verily  believes  that  he  cannot  safely  proceed  to  the  trial  thereoT, 

without  the  testimony  of  the  said  R.  S.,  [^d  that  the  said  R.  S.  is  ready  and 

willing  to  attend  as  a  witness,  at  the  trial  of  the  said  cause,  as  this  deponent  is 

informed  and  verily  believes.] 

ISHgned,']  A.  R 

Sworn,  [j^c.fjurat.'} 

Form  of  Habea$  Corpus  ad  testificandum. 

The  State  of  Ohio: 

—  county,  ss. 

To  the  Sheriff  of  said  county— Greeting: 
We  command  you,  that  you  have  the  body  of  R.  S.,  detained  in 
QsEAL.]]    your  prison  in  your  custody,  as  it  is  said,  under  safe  and  secure  con* 

duct,  before  our  Judges  of  the  Court  of  Common  Pleas,  within  and 

for  said  county  of ,  at  the  court  house  in  said  county,  on,  [fyc,^  the  day 

the  cause  is  set  for  frto/,]  to  testify  in  a  certain  action  in  said  court  pending, 
wherein  A.  B.  is  plaintiff,  and  C.  D.  is  defendant.  And  immediately  after  the 
said  R.  S.  shall  then  and  there  have  given  his  testimony  in  the  said  cause,  that 
you  return  him  to  our  said  prison,  under  safe  and  secure  conduct.  And  have 
you  then  there  this  writ.     Witness,  C.  C,  clerk  of  said  court,  this day  of 

C.  C  Clerk. 
[Endorse :"]  AUewed  by  the  Court  of  Common  Pleas  —  county,  this 
'  day  of  — ,  A.  D.  . 

Attest:  C.  C,  Cleric. 

(n)  As  to  the  necessity  of  the  statement  of  the  matter  in  brackets,  see  preceding  page. 
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CballeDge  to  the  Array — Talenaeo. 


Sec.  I.      CRALLENOINO,  EMPANELLING  AND  SWEARING  THE  JURY. 

1.     Challenge  to  the  Array, 

A  challenge  to  the  array  is  an  ohjection  to  jail  the  jurors  returned  by  the 
sheriff,  collectively,  not  for  any  defect  in  them,  but  for  some  partiality,  or  default 
in  the  sheriff  or  clerk,  or  the  officers  who  drew  the  panel.  Such  a  challenge 
seldom  occurs  in  practice ;  and  from  the  mode  in  which  jurors  are  selected,  a 
cause  for  challenge  to  the  array  can  seldom  arise.  When,  however,  a  grand 
or  petit  jury  is  selected,  drawn  or  summoned,  contrary  to  the  provisions  of  the 
statute  relating  to  juries,'  or  if  the  sheriff,  or  other  officer,  in  executing  the 
writ  of  venire,  shall  not  have  proceeded  in  the  manner  prescribed  by  the  stat- 
ute, the  whole  array  of  the  jury  may  be  challenged  and  set  aside,  and  a  new 
venire  facias  will  be  awarded,  returnable  forthwith,  in  the  same  manner  as  if 
the  whole  number  of  grand  or  petit  jurors  bad  failed  to  attend  court,  or  had 
been  challenged  for  cause,  and  set  aside  by  the  court .^ 

If  the  clerk  or  sheriff  should  in  any  manner  tamper  with  the  ballots  or  box 
from  which  the  names  of  the  jury  are  drawn,  or  put  names  upon  ballots  or 
the  pannel,  which  did  not  properly  belong  there,  or  the  like,  it  would  be  proper 
ground  for  challenging  the  array. 

This  challenge  is  not  made  until  a  full  jury  appear,  and  is  generally  waived 
by  a  challenge  for  cause.** 

The  challenge  to  the  array  may  be  entered  in  the  form  following : 


..  B.1 
V.       I  In 
I.  D.J 


A. 
V.       ^  In  Jlssumpait. 
C. 


This  day  came  the  parties  by  their  attorneys,  and  also  came  the  jurors  of 
the  jury  impanelled  and  summoned;  and  thereupon  the  said  A.  B.  ehal- 
lengeth  the  array  of  the  said  panel,  because  he  saith  that,  [here  set  forth  the 
matter  of  challenge  with  certainty,']  and  this  he  is  ready  to  verify ;  wherefore 
he  prays  judgment,  and  that  the  said  panel  be  quashed. 


2.     Talesmen. 

When  a  cause  is  called  for  trial,  the  sheriff  calls  over  the  names  of  the  reg- 
ular jury,  who  answer  to  their  names  and  take  their  seats  in  the  box.  If  a 
sufficient  number  be  not  present  to  make  a  full  jury,  the  panel  is  made  up  by 
talesmen.  When  twelve  jurors  are  in  the  box  the  parties  to  the  suit  proceed 
with  their  challenges. 

{%)  Swan'f  Stat.  489.  (a)  Swan's  Stat.  498,  §16.  (b)  6  Ohio  Rep.  19. 
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Perenptory  ChallftBgea    CliaUengea  for  cauie. 


If  the  regular  jury  are  out,  deliberating  upon  their  verdict,  a  jary  is  made 
tip  of  talesmen/ 

By  a  recent  statute'  it  is  provided,  that  when  it  becomes  necessary  to  sum- 
mon a  talesman  or  talesmen,  either  party  may  make  a  summary  application  to 
the  court  to  issue  a  venire ;  and  the  court,  when  so  requested,  shall,  as  a  matter 
of  course,  immediately  issue  a  venire,  containing  the  names  of  so  many  discreet 
and  suitable  persons,  having  the  qualifications  of  electors,  as  the  court  may 
deem  expedient.  But  if  no  such  appHcation  is  made,  the  sheriff  summons  the 
talesmen  as  heretofore,  from  the  bystanders.*" 


3.     Peremptory  Challenges. 

Each  party  may  peremptorily,  that  is,  without  assigning  any  cause,  challenge 
two  jurors.'  The  plaintiff  is  first  called  upon  to  make  a  challenge.  He  immes 
the  juror  challenged  by  him  and  the  sheriff  calls  a  juror  to  supply  the  pkce  of 
the  one  challenged.  The  defendant  then,  in  like  manner,  challenges  a  juror 
whose  place  is  supplied ;  and  so  the  parties  proceed,  alternately,  until  their 
peremptory  challenges  are  exhausted.  The  parties  then  proceed  with  their 
challenges  for  cause. 


4.     Challenges  for  cause  to  the  polls. 

The  statute  provides,  that  any  petit  juror  who  shall  have  been  convicted  pf 
any  crime,  which  by  law  renders  him  disqualified  to  serve  on  a  jury ;  or  who 
haa  been  arbitiator  on  either  side  relating  to  the  same  controversy ;  or  who  has 
an  interest  in  the  cause  ;  or  who  has  an  action  depending  between  him  and  the 
party ;  or  who  has  formerly  been  a  juror  in  the  same  cause;  or  is  the  party's 
master,  servant,  counsellor,  steward,  or  attorney ;  or  who  is  subpoenaed  in  the 
cause  as  a  witness ;  or  who  is  akin  to  either  party,  may  be  challenged  for 
such  cause ;  and  the  same  shall  be  considered  as  a  principal  challenge  and 
shall  be  tried  by  the  court.' 

And  the  statute  further  provides,  that  if  no  principal  challenge  can  be  alleged 
against  a  juror,  he  may,  nevertheless,  be  challenged  on  suspicion  of  prejudice 
against  or  partiality  for  cither  party ;  or  want  of  a  competent  knowledge  of  the 
English  language,  or  for  any  other  cause  that  may  render  him,  at  the  time,  an 
unsuitable  juror ;  and  the  validity  of  such  challenge  shall  also  be  tried  by  the 
court."* 

Infancy,  idiocy  or  lunacy  would  of  course  be  a  proper  objection  to  a  juror. 

<c)  Swrnn**  SUI.  4M,  wc.  18.  (r)8wmn'B  Stat.  498,  nee.  14. 

(•4)  47  Tol.  Stat.  84.  (h)  M.  lb. 
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ChaUeoges  for  Gauae*— Oath  and  Affimation  of  Jury. 


It  is  held  ia  New  York  that  it  is  no  cause  of  challenge  to  a  juror  that  he  is  a 
free  mason,  when  one  of  the  parties  to  the  suit  is  a  free  mason  and  the  other 
not.* 

A  challenge  to  a  juror  was  sustained  where  he  hod  said  that  he  believed  the 
defendant  was  guilty,  although  he  testified  that  he  had  no  fixed  opinion  upon 
the  subject  of  the  defendant's  guilt ;  that  he  only  entertained  impressions  deri- 
ved from  printed  statements  in  papers,  and  reports  in  conversation ;  that  he 
had  never  heard  witnesses  to  the  transactions  testify,  nor  say  anything  upon 
the  subject  in  question ;  if  the  evidence  supported  the  circumstances  be  had 
heard,  he  had  a  fixed  belief  respecting  the  guilt  of  the  defendant ;  if  those 
circumstances  should.be  done  away,  by  evidence,  he  should  not  consider  him 
guilty.'  The  rule  seems  to  be  this;  that  whenever  a  juror  has  formed  an  opin- 
ion as  to  what  the  verdict  should  be,  he  is  incompetent,  although  he  declare 
that  if  the  circumstances  upon  which  his  opinion  is  founded  are  not  supported 
by  proof,  he  is  free  to  change  it.  And  there  seems  to  be  no  distinction  as  to 
the  grounds  upon  which  such  opinion  is  founded,  whether  upon  rumors,  per- 
sonal knowledge,  or  newspaper  reports.^ 

If  a  juror,  after  being  returned  as  such,  has  eaten  or  drank  at  the  expense 
of  one  of  the  parties,*  he  will  be  excluded  from  the  jury."* 

The  statute  allows  a  challenge^  where  a  juryman  is  of  kin  to  either  party." 
The  English  law  requires  the  kindred  challenged  to  be  at  least  within  the  ninth 
degree,  and  our  own  courts  will  probably  fix  the  same  limit ;  for  some  limit 
must  be  fixed. 


5.     Form  of  oath  to  the  Jury. 

You,  and  each  of  you,  do  solemnly  swear  in  the  presence  of  Almighty  Gk)d, 
the  searcher  of  all  hearts,  that  you  will  well  and  truly  try  the  issue  joined, 
wherein  A.  B.  is  plaintiff  and  C.  D.^is  defendant,  and  a  true  verdict  give  ac- 
cording to  the  evidence,  unless  the  cause  be  withdrawn  by  the  parties  or  dis- 
missed by  the  court:  so  help  you  Gk)d. 


6.     Form  of  affirmation  to  a  Jury. 

You  [and  each  of  you]  do  solemnly  declare  and  affirm  that  you  will  well  and 
truly  try  the  issue  joined  between  the  parties  wherein  A.  B,  is  plaintifiT  and 
O.  D.  is  defendant,  and  a  true  verdict  give  according  to  the  evidence,  unless  the 

(i)    Purple  V.  Horton.  IS  Wend.  i.     Sae  (1)  Co.  Lit.  167. 

Tidd*«  Prac.  863,  9th  Ed.  (m)  As  to  a  juror  being  incompetent  on  the 

(j)  4  Wend.  229;  and  see  6  Cowan  669;  1  ground  that  he  is  an  inderser  of  a  noU  to  the 

Johns.  Rep.  316;  7  Cowen  108;  1  Cowen  432.  plaintiff;  see  19  Johns.  116. 

(k)  Id.  lb.  (n)  Swan*s  Stat.  49,  sec.  14. 
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Which  Party  hat  a  right  to  begin,  &c. 

cause  be  withdrawn  by  the  parties  or  dismissed  by  the  court :  and  this  you  do 
under  the  pains  and  penalties  of  perjary :  so  help  you  Grod. 


SbC.  II.      WHICH   PARTY  HAS   A   RIGHT   TO    BBOIN. 

The  general  rule  stated  by  the  Court  in  Bank  is,  that  when,  by  the  pleadings, 
it  is  apparent  that  no  evidence  is  required  from  the  plaintifi,  the  defendant 
ought  to  open ;  but  if  any,  no  matter  how  slight  proof  is  required  by  the 
plaintiff,  he  must  begin,  that  is,  he  first  calls  and  examines  his  witnesses,  and 
opens  and  closes  the  argument  to  the  jury."  ^ 

Where  there  is  a  plea  of  justification  of  a  libel  or  of  a  trespass,  there  is, 
(eren  if  there  be  no  plea  of  the  general  issue,)  an  affirmative  for  the  plaintiff 
to  prove,  to  wit :  the  making  out  the  damages.  And  hence  it  is,  that,  in  some 
of  the  older  English  cases  it  was  held,  where  the  plaintiff  must  prove  unliqui- 
dated damages,  he  had  'a  right  to  begin,  although  the  defendant  had  put  in  a 
mere  affirmative  plea.  The  weight  of  English  authority,  however,  is,  that 
the  defendant  in  such  case  has  a  right  to  begin. 

Thus,  in  England,  in  an  action  for  libel  or  slander,  if  the  defendant  pleads 
jdstification  without  pleading  the  general  issue,  the  affirmative  of  the  issue  is 
on  the  defendant,  and  he  has  a  right  to  begin.^  So  in  trespass,  where  there  are 
special  pleas  of  justification,  but  no  plea  of  general  issue,  the  defendant  is  enti- 
tled to  begin,  although  the  declaration  alleges  special  damage.** 

Whether  the  Court  in  Bank,  in  stating  the  rule  referred  to,  intended  to  give 
the  affirmative  to  the  plaintiff,  when  special  damage  is  alleged,  but  the  plead- 
ings require  no  issue  to  be  proved  by  him,  is  left  for  the  reader  to  consider. 

In  assumpsit  for  wrongfully  dismissing  **a  pupil  and  assistant"  to  a  surgeon, 
the  defendant  pleaded  that  the  pupil  and  assistant  so  misconducted  himself  as 
to  make  it  necessary  to  dismiss  him,  to  prevent  him  ruining  the  defendant's 
practice,  and  the  plaintiff  replied  de  injuria :  it  was  held,  that,  on  these  plead- 
ings the  plaintiff  had  a  right  to  begin ;  Lord  Denihm  C.  J.  saying,  simply,  he 
had  no  doubt  upon  the  subject,  and  that  it  was  the  constant  practice  in  Lord 
Tenterden's  lime.' 

Assumpsit  on  a  promissory  note  for  one  hundred  pounds,  brought  by  the 
indorsee  of  the  note  against  the  maker.  Plea,  that  it  was  agreed  between  the 
payee  and  the 'defendant,  at  the  time  of  making  the  note,  that  the  note  ^as  to 
be  paid  by  carrying  goods  for  the  payee,  and  that  it  was  indorsed  to  the  plain- 
tiff without  consideration.  Beplication,  that  the  plaintiff  gave  fifty  pounds  for 
the  note,  and  as  to  the  residue  of  the  counts  in  the  declaration  b,  nolle  pTusequi. 
It  was  held,  that,  on  this  issue,  the  defendant  must  begin,  and  that  if  he  offered 
no  evideiice,  the  plaintiff  was  entitled  to  a  verdict  for  fifty  pounds." 

(o)  16  Ohio  R«p.  830.  (r)  47  Eng.  C.  L.  Rep.  662. 

(p)  14  Kng.  C.  L.  Rep.  896.  («)  32  Eng.  C.  I..  Rep.  66ft. 

(q)  14  Eng.  C.  L.  Rep.  460. 
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Statement  of  tbe  Issue. 

Plea  in  abatement,  in  assumpsit,  that  the  promises  were  made  jointly  with 
A.  Replication,  that  they  were  not  made  jointly  with  A.  On  the  trial  of  this 
issue  the  defendant  begins/ 

In  ejectment,  the  defendant  must  admit  the  whole  prima  facie  case  of  the 
lessor  of  the  plaintiff  to  entitle  him  to  begin."  Thus :  where  the  lessor  of  the 
plaintiff  claimed  as  heir  of  W.  L.,  and  the  defendant  claimed  the  whole  pro- 
perty as  devisee  under  the  will  of  W.  L.,  and  part  of  it  also  under  the  mar- 
riage settlement  made  on  her  marriage  with  W.  L.,  and  the  defendants  admitted 
at  the  trial,  that  the  lessor  of  the  plaintiff  was  the  heir  of  W.  L.  and  claimed 
to  begin ;  the  court  held  that  the  defendant  had  not  the  right  to  begin ;  but 
that  if  the  defendant  had  claimed  title  under  the  will  only,  and  admitted  the 
title  of  the  lessor  of  the  plaintiff  as  heir,  it  would  hare  been  otherwise.^ 

When  the  defendant  pleads  an  affirmative  plea,  as  payment,  and  gives  no 
evidence  in  support  of  it,  it  is  held  in  Kentucky,  that  he  shall  not  be  allowed 
to  open  and  conclude  the  argument.  It  is  deemed  false  pleading,  entered  into 
for  the  purpose  of  securing  an  advantage.  But  when  there  is  any  evidence, 
conducing  in  the  slightest  degree  to  sustain  the  defendant's  affirmative  plea,  he 
should  be  permitted  to  make  the  most  of  it,  by  opening  and  concluding  the 
cause,  provided  there  is  no  negative  plea  relied  on  as  a  bar,  in  whole  or  in 
part.^ 

On  the  trial  of  an  issue  out  of  chancery  to  determine  by  a  verdict  the  validity 
of  a  will,  the  defendant  in  chancery  holds  the  affirmative.' 

If  the  counsel  for  the  party  holding  the  affirmative  of  the  issue,  argues  the 
case  to  the  jury,  and  the  other  party  declines  to  say  any  thing,  the  former 
cannot  address  the  jury  a  second  time.^ 


Sec.   III.      STATEMENT  TO  THE  COURT  AND  JURY  OF  THE  ISSUE. 

The  counsel  holding  the  affirmative  of  the  issue,  before  any  witnesses  are 
called,  and  after  the  jury  are  sworn,  states  to  the  court  and  jury  what  the  issue 
is ;  or,  if  the  issue  be  too  general  to  disclose  the  questions  involved,  he  states, 
briefly,  the  subject  matter  of  his  client's  claims  The  counsel  on  the  other  side 
then  states,  briefly,  what  the  defence  is.  In  these  statements  nothing  more  is 
said  than  what  is  necessary  to  give  the  court  and  jury  an  intimation  of  the  sub- 
ject matter  in  controversy,  and  no  comments  are  permitted  on  the  testimony  to 
be  adduced. 

(t)  14  Eng.  C.  L.  Rep.  391.  (w)  1  Dana,  525;  4  J.  J.  Marshal),  275;  see 

(u)  25  Eng.  C.  L.  Rep.  408.  3  Bibb,  346. 

(▼)  47  Eng.  O.  L.  Rep.  l2l.  (x)  5  Ohio  Rep.  278. 

(y)  1  Ohiu  Rep.  60. 
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Witnesses — their  Oalh  or  Affirmatioii — Separation. 
Sec.    IV.      THE  FORM  OF  OATH  AND  AFFIRMATION  OF  WITNESSES. 

The  usual  form  of  oatbs  and  affirmations  to  witnesses  are  as  follows : 

Form  of  oath  to  witnesses. 

You  {[and  each  of  you]  do  solemnly  swear,  in  the  presence  of  Almighty 
God,  the  searcher  of  all  hearts,  -that  the  testimony  you  shall  give  to  the  court 
and  jury,  in  the  cause  now  in  hearing,  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth  :  as  you  will  answer  to  God. 

Form  of  ^Affirmation  to  witnesses* 

You  [and  each  of  you]  do  solemnly  and  sincerely  declare  and  affirm,  that 
the  testimony  you  shall  give  to  the  court  and  jury,  in  the  cause  now  in  hear- 
ing, shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth  :  and  this 
you  do,  under  the  pains  and  penalties  of  perjury. 

The  form  of  the  oath  should  always  be  such  as  the  witness  believes  most 
binding  on  his  conscience ;  whether  that  be  by  uplifted  hand ;  by  the  Gospels ; 
the  Cross ;  the  Pentateuch ;  or  the  Koran.' 

Some  rehgious  sects  do  not  believe  an  oath  is  proper  or  binding  on  their  eon- 
sciences,  unless  it  be  administered  in  the  form  following:  *«Youdo  solemnly 
swear  bt  the  ever  living  God,  that  you  will  testify,''  dbc. 


Sec.   V.      SEPARATING   WITNESSES. 

li  is  sometimes  important  that  witnesses  should  be  examined  out  of  ihe  hear- 
ing of  each  other,  as  well  to  prevent  their  minds  from  being  influenced  by  the 
testimony  heard,  as  to  detect  and  expose  collusion.  A  party  cannot  demand  a 
separation  of  the  witnesses  of  right ;  but  it  is  seldom  refused  by  the  court. 

Whenever  a  party  asks,  and  the  court  orders  a  separation  of  the  witnesses, 
the  counsel  of  the  party  by  whom  the  witnesses  are  summoned,  is  required  to 
name  the  witnesses ;  and  the  court  direct  the  officer  to  keep  them  in  a  separate 
loom  until  they  are  called  for ;  or,  to  cause  them  to  withdraw,  accompanied  by 
a  notice  that  if  they  remain,  they  will  not  be  examined. 

If,  under  such  circumstances,  or  by  mistake  of  counsel  or  of  the  witness,  the 
witness  remains  in  the  room,  it  is  in  the  discretion  of  the  court  whether  or  not 
he  shall  be  examined.*  The  right  of  excluding  a  witness  for  disobedience  of 
such  an  order,  though  well  established,  is  seldom  exercised ;  but  the  witness  is 
punishable  for  the  contempt.^ 

<s)  Willes,  549.  Rep.  99.    In  the  Exchequer  on>y,  a  wltneM 

(a)  18  Ohio  Rep.  99.  who  does  not  withdraw  when  orderedt  i*  per- 

(b)  19  Eug.  C.  L.  Rep.  204;  22  Eng.  C.  L.  eniptorily  oxcbded  from  tettifytng,  19  Eng.  C. 
Rep.  325;  25  Eng.  C.  L.  Rep.  327;  18  Ohio  L.  Rep.  204,  587. 
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Examinatioii  of  Wi 


SbC.   YI.      THB   BXAMDCATION   of  W1T1IB8BBS. 

TEe  law  relating  to  evidence  does  not,  of  course,  come  within  the  scope  of 
this  work.  The  general  routine  in  the  examination  of  witnesses  is  only 
intended  to  be  referred  to  in  this  section. 

The  party  who  holds  the  affinnatire,  first  examines  his  witnesses,  reads  his 
depositions,  and  puts  in  his  docuqnentary  and  paper  evidence.  The  qpposite 
party  then  proceeds  with  and  exhausts  his  testimony.  The  party  who  began, 
then  puts  in  his  rebutting  evidence,  confining  himself,  in  general,  to  such 
testimony  as  repels  or  modifies  the  evidence  on  the  other  side,  and  which  was . 
not  required  to  make  out  his  case  when  he  before  gave  in  his  testimony  in 
chief. 

The  counsel  who  begins  to  examine  a  witness  cannot  turn  over  the  examin- 
ation to  other  counsel  on  the  same  side ;  it  is  not  necessary,  however,  that  the 
same  counsel  that  examined  the  witness  in  chief,  should  re-examine  him  aAer 
the  cross-examination  on  the  other  side ;  but  the  re-examination  must  be  con- 
fined to  the  counsel  who  commences  it. 

Leading  questions,  that  is,  such  questions  as  instruct  a  witness  how  to  an- 
swer, should  not  be  asked  on  the  direct  examination,  unless  the  witness  be  an 
unwilling  one.  But  in  cross-examining  a  witness,  the  counsel  may  ask 
leading  questions,  or  indeed  any  questions  at  all  relevant  to  the  cause.' 

If  any  new  fact  arise  out  of  the  cross-examination,  the  witness  may  be  re- 
examined as  to  it,  by  counsel  on  the  other  side. 

The  extent  to  which  the  examination  of  witnesses  under  certain  circum- 
stances shall  proceed,  is  regulated  by  the  discretion  of  the  court." 

The  general  rule  has  been  already  stated,  that  the  party  entitled  to  begin, 
must  exhaust  all  his  testimony  in  support  of  the  issue  on  his  part,  before  the 
opposite  party  proceeds  with  his  testimony,  and  can  produce  no  testimony 
afterwards  in  reply,  except  to  contradict,  cut  down,  modify,  explain,  or  vary 
the  evidence  on  the  other  side.  The  court  may,  however,  allow,  in  their  dis- 
cretion, a  departure  from  this  rule ;  and  permit  the  party  who  began,  to  supply 
defects  in  his  evidence,  and  give  other  proof,  after  the  opposite  party  has  put 
in  his  testimony,*  and  even  after  counsel  have  closed  their  arguments.*^ 

Cluestions  as  to  the  competency  of  witnesses,  and  the  admissibility  of  testi- 
mony, will  generally  arise .  during  the  progress  of  the  case,  and  which  may . 
involve,  in  some  cases,  the  whole  merits  of  the  case.  If  either  party  desire 
the  questions  thus  arising,  to  be  subjected  to  the  decision  of  the  supreme  court, 
on  writ  or  error,  he  should  except  to  the  opinion  of  the  court  when  the  decis- 
ion is  made,  and  have  them  made  a  part  of  the  record,  by  a  bill  of  exceptions. 
This  can  be  done  from  time  to  time  as  the  case  proceeds.'^ 

(a)  1  Arch.  Pr.  194.  (d)  12  Weod.  896;  7  Johns.  a06;  4  Gowen» 

(b)  5  Wead.  301.  460;  19  Johns.  313. 

(c)  4  Hill  202;  17  Wend.  103, 4;  1  Hill  800.         (e)  43  Vol.  Stat.  80. 


«.< 
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Motion  for  a  NoQ-soit. 


Sec.  YII.    motion  for  non-«uit. 

After  the  plaiDtiflfs  counsel  has  gone  through  with  his  testimony  and  rested 
his  case,  if  the  counsel  for  the  defendant  thinks  that  the  plaintiff  has  not  pro- 
duced sufficient  eridence  to  entitle  him  to  go  to  the  jury,  he  may  more  the 
court  for  a  non-suit. 

The  most  usual  grounds  of  non-suit  are  mistakes  in  the  names  of  parties  as 
misjoinder ;'  or  non-joinder ;'  or  a  mistake  in  the  form  of  the  action  ;*'  or  a  va- 
riance between  the  declaration  and  the  proof* 

If  it  appear  to  the  court  that  the  evidence  is  not  sufficient,  in  law,  to  make 
out  a  case,  they  may,  without  motion,  non-«uit  the  plaintiff;  and  in  many  cases 
where  it  clearly  appears,  in  the  progress  of  the  trial,  that  the  action  will  not 
lie,  although  the  objection  appears  in  the  record,  and  might  be  taken  advantage 
of  by  motion  in  arrest  of  judgment,  or  by  writ  of  error,  the  court  will  direct  a . 
non-suit.'  Thus,  where  suit  was  brought  against  a  justice  of  the  peace  for  not 
issuing  mesne  process,  in  «  case  in  which  he,  in  fact,  had  no  jurisdsction,  the 
court,  upon  hearing  the  evidence  of  the  pJaintiff,  on  motion  of  the  defendant, 
arrested  the  testimony  from  the  jury  and  directed  a  non-suit.^  So  where  it  ap- 
pears that  the  promise  proved  is  without  consideration,^  the  court  will  ^direct  a 
noB-suit. 

A  plaintiff  may  be  non-suited  as  to  one  or  more  several  counts.^ 

But  it  is  only  in  cases  where  a  verdict  can  be  given,  that  the  plaintiff  can 
be  non-euited."  And  where  one  of  two  defendants*  who  are  charged  upon  a 
jmnt  liabiUty,  allows  judgment  to  go  by  default,  and  the  other  goes  to  trial,  the 
plaintiff  cannot  be  non-suited  ;  but  such  defendant  must  have  a  verdict,  if  the 
plaintiff  fail  to  make  out  his  case  ;*  it  being  a  general  rule  that  the  plaintiff 
must  be  non-suited  as  to  all  the  defendants,  or  none  when  there  is  a  joint  lia- 
bility.' 

If  the  court  improperly  non-suit,  or^  refuse  to  non-euit,  a  bill  of  exceptions 
may  be  taken.i* 

The  non-suit  may,  in  many  cases,  be  avoided  by  amendment  of  the  process 
pleadings  and  proceedings.* 

The  form  of  the  entry  of  the  non«suit  will  be  given  under  the  head  of  ver- 
dicts and  judgments  in  assumpsit.^ 

(f )  See  ante  p.  68,  75,  89,  102,  lOS,  ai  to  (1)  7<k>wen  434. 

ai^oinder.  (m)  2  Stra.  1117, 2S7. 

(k)  Sc«  aste  p.  76  to  7S,  89, 90, 102,  103,  aa  (n)8T.R.662;  Cowp.  488. 

to  non-joinder.  (o)  Arch.  Pr.  212. 

(h)  See  ante  p.  26,  27,  ai  to  miitake  in  the  (p)  19  Johm.  164;  Uib.  884;  18 Wend.  169; 

form  of  the  action.  Swan'i  Stat.  676,  lee.  1 18 ;  43  fol.  Stat.  80. 

(i>  12  Ohio  Rep.  85.  (a)  See  ante  p.  843. 

( J)  Id.  lb.  (b)  See  pott  chap.  21,  lec.  3,  no.  18. 

(k)  lCanipb.256. 
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Amcodment — Demurrer  to  the  Eyidence. 


Sec  VIII.    avekokbnt  of  the  process  and  pleadings. 

During  the  progress  of  the  trial,  it  may  become  necessary,  on  acooont  of  some 
mistake  or  omission  in  the  process  pleadings  or  proceedings  to  amend  ;  whiobi 
in  many  cases,  can  be  done  so  as  to  prevent  either  party  from  escaping  from  a 
fair  trial  of  the  merits  of  the  case.  As  to  an  amendment,  the  readier  is  infer- 
red to  the  preceding  chapter.^ 


Sec.  IX.    DEMintRER  to  the  bttoence. 

A  demurrer  to  eyidence  is  a  proceeding  by  which  the  court  are  called  upon 
to  declare  what  the  law  is  upon  the  facts  shown  in  evidence,  analogous  to  the 
demurrer  upon  facts  alleged  in  pleading. 

The  reason,  generally,  for  demurring  to  evidence  is,  that  the  jury,  if  they 
please,  may  refuse  to  find  a  special  verdict,  and  then  the  iactsr  never  appear  oa 
the  record.    But  this  proceeding  seldom  occurs  in  practice. 

Either  party  may  demur  to  the  evidence  of  the  other,  whether  it  be  written 
er  paroL°  If  the  evidence  be  written,  the  adverse  party  may  insist  upon  the 
jury  being  discharged  from  giving  a  verdict,  by  demurring  to  the  evidence, 
and  obliging  the  party  offering  the  same,  to  join  in  demurrer  or  waive  the  evi- 
dence ;*  for,  there  can  be  nothing  to  be  decided  in  such  case,  it  is  said,  but  a 
question  of  law,  upon  facts  that  cannot  vary. 

If  the  testimony  be  certain  and  positive,  but  parol,  the  adverse  party  may 
demur,  and  the  other  party  must  join  in  the  demurrer ;  but  if  the  parol  evi- 
dence be  either  loose  and  indeterminate  or  circumstantial,  merely,  every  £ict 
and  conclusion  which  the  testimony  conduced  to  prove,  most  be*  distinctly  ad- 
mitted, before  a  joinder  can  be  demanded.* 

A  demurrer  to  evidence  is  entered  upon  the  minutes  of  the  court;  and 
either  party  may  then  move  the  court  to  assign  a  day  for  argument.'  The 
court  see  that  the  testimony,  about  which  the  counsel  disagree,  is  properly 
entered  on  the  journal. 

Upon  a  demurrer  to  evidence,  the  damages  may  be  assessed,  conditionally, 
by  the  jury,  before  they  are  discharged ;  or,  they  may  be  assessed  by  another 
jury  after  the  demurrer  is  determined ;  and  the  latter  is  the  most  usual  course.' 

Form  of  Demurrer  to  Evidence  by  the  Defendant,  where  the  damages  are 

assessed  conditionally. 
A.  B.^ 

V.      C  In  [Assumpsit.] 
O.  D.  J 

This  day  came  the  parties,  by  their  attorneys ;  and  thereupon  came  a  jury, 

(b>  See  ante,  p.  848.  820;  12  Wbeaton,  883,  889;  1  Blackf.  ^,  109. 

(c)  2  H.  Blac.  206;  Tidd.  866.  (f )  Swan's  Stat.  671,  sec.  100. 

(d)Id.Ib.  (g)  Tidd,  866. 
(e)  Id.  lb.  Arch.  Prac.  185;  11  Wheaton  171, 
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to  wity  H.  F.ydbc.y  who  beiag  empaaneiled  and  sworn  the  truth  to  speak,  upoti 
the  isroe  joined  between  the  parties,  the  said  A.  B.,  to  maintain  the  issue  on 
his  part,  showed  in  evidence  to  the  jury  aforesaid  a  certain  instrunient,  &c.,  or 
showed  in.  evidence  to  the  jury  aforesaid,  by  E.  F.,  a  witness  duly  sworn  in 
that  behalf,  that,  dbc.,  [here  state  the  evidence;']*  and  the  said  Ct  D.  sHys,  that 
the  aforesaid  matters  to  the  jury,  aforesaid  shown  in  evidence  by  the  said  A. 
B.,  are  not  sufficient  in  law  to  maintain  the  said  issue  on  the  part  of  the  said 
A.  B.,  and  that  he,  the  said  C.  D.,  is  not  bound  by  law  to  answer  the  same; 
and  this  he  is  ready  to  verify :  wherefore  he  prays  judgment,  and  that  the  jury 
aforesaid  may  be  discharged  from  giving  any  verdict  upon  the  said  issue,  and 
that  the  said  A.  B.  may  be  barred  of  his  action  aforesaid  against  him. 

Form  of  Joinder  tn  Demurrer. 

And  the  said  A.  B.,  for  that  he  hath  shown  in  evidence  to  the  jury  aforesaid 
sufficient  matter  in  maintenance  pf  the  said  issue,  which  matter  the  said  C.  D. 
doth  not  deny,  nor  in  any  manner  answer  thereto,  prays  judgment,  and  his 
damages  to  be  adjudged  to  him. 

Whereupon  it  is  told  to  the  jury  aforesaid,  that  they  should  inquire  what 
damages  the  said  A.  B.  hath  sustained,  by  reason  of  the  matters  shown  in  evi- 
dence as  aforesaid,  in  case  it  shall  happen  that  judgment  shall  be  given  upon 
the  evidence  aforesaid,  for  the  said  A.  B. ;  and  the  jury  aforesaid,  upon  their 
oaths  aforesaid,  thereupon  say,  that  if  it  shall  happen  that  judgment  shall  be 
given  lor  the  said  A.  B«,  upon  the  evidence  aforesaid,  fhen  they  assess  the 
damages  of  the  said  A*  B.,  by  him  sustained  by  reason  of  the  matter  shown  in 

evidence  as  aforesaid,  to dollars ;  and  thereupon  the  jury,  by  the  assent 

of  the  said  parties,  are  discharged  from  giving  any  further  verdict  upon  the 
premises.  [For  the  judgment  Jor  the  plaintiff  on  the  Demurrer,  see  Chapter 
21,  See*  2,  form  No.  19;  and  for  form  of  Judgment  for  defendant  on  the 
Demurrer^  see  same  chapter^  see.  S,form  No.  15. 

Form  of  Demurrer  by  the  Plaintiff^  where  the  Jury  are  discharged. 

Proceed  as  in  the  preceding  form  of  a  Demurrer  to  the  Evidence,  to 
the  star,  and  then  as  follows ;]]  and  thereupon  the  said  C.  D.,  to  maintain  the 
issue  on  his  part,  showed  to  the  jury  aforesaid,  by  E.  P.,  a  witness,  dbc,  [sia' 
ting  the  evidence  on  the  part  of  the  defendant  f]  and  the  said  A.  B.  says  the 
aforesaid  matters  to  the  jury  aforesaid,  shown  in  evidence  by  the  said  C.  D., 
are  not  sufficient  in  law  to  maintain  the  said  issue  on  the  part  of  the  said  C. 
D.,  and  that  he,  the  said  A.  B.,  is  not  bound  by  law  to  answer  the  same ; 
wherefore  he  prays  judgment,  and  that  the  jury  aforesaid  may  be  discharged 
from  giving  any  verdict  upon  the  said  issue,  and  that  his  damages,  by  reason 
of  the  premises  within  mentioned,  may  be  adjudged  to  him,  &c. 

Form  of  Joinder  in  Demurrer. 

And  the  said  C.  D.,  for  that  he  hath  shown  in  evidence  to  the  jury  aforesaid 
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sufficient  matter  in  maintenance  of  the  said  issue  on  his  part,  and  which  he  is 
leady  to  verify ;  and  forasmuch  as  the  said  A.  B.  doth  not  deny,  nor  in  any 
manner  answer  the  said  matter,  prays  judgment^  and  that  the  said  A.  B.  may 
he  harred  from  having  his  aforesaid  action  against  iiim,  and  that  the  jury  afoie- 
said  may  he  discharged  from  giving  their  verdict  upon  the  said  issue,  &c.— > 
Wherefore  let  the  jury  aforesaid  he  discharged  hy  the  court  here,  hy  the  assent 
of  the  parties,  from  giving  any  verdict  thereupon. 


Sec.  X.    VOLUNTARY  NONBurr. 

The  plaintiff  may  submit  to  a  voluntary  nonsuit.  This  usually  occuo  when 
there  is  an  unexpected  defect  in  the  testimony,  or  there  is  reason  to  apprehend 
that  the  jury  will  find  for  the  defendant.  The  advantage  of  this  is,  that,  where 
there  is  a  nonsuit,  which  is  only  a  default,  the  plaintiff  may  commence  another 
suit  against  the  defendant  for  the  same  cause  of  action,  either  in  the  same  or 
another  form,  or  when  better  prepared  with  evidence ;  whereas,  if  a  verdict  be 
once  given,  and  judgment  follow  and  remain  thereon,  he  is  forever  harred  from 
suing  the  defendant  again  for  the  same  cause  of  action.^ 

The  plaintiff  may  submit  to  a  nonsuit  at  any  time  before  the  jurors  have  ac- 
tually delivered  their  verdict.* 

If  the  plaintiff  adopts  this  course  of  his  own  voluntary  act,  he  waives  his 
right  to  tender  a  bill  of  exceptions,  or  to  sue  out  a  writ  of  error;'  but  the  court, 
in  their  discretion,  may  and  often  do  grant  a  new  trial,  where  there  has  been  a 
voluntary  nonsuit.^ 


Sec.  XI.     NOLLE  PROSsani. 

The  plaintiff  may  enter  a  nolle  prosequi,  at  the  trial,  to  some  of  the  counts 
in  his  declaration;  and  the  counts  so  abandoned,  are  considered  as  stricken  out 
of  the  declaration,  except  so  far  as  they  are  referred  to  in  other  counts  for  a 
particular  date  or  fact.  So  the  plaintiff,  in  actions  ex  contractu,  may,  where 
one  of  the  defendants  is  discharged  by  some  personal  privilege  or  disability, 
such  as  bankruptcy,  infancy  or  coverture,  enter  a  nolle  prosequi  as  to  such 
defendant.^ 

The  nolle  prosequi  is  entered  on  the  journals  of  the  court,  and  may  be  in  the 
form  following : 

(h)  1  Arch.  Pr.  212;  3  Bl.  Com.  376.  (k)  Id.  lb. 

(i)  2  WeDd.  296;  1  Arch.  Pr.  212.  (1)  6  Hill,  218  -,  1  Ohio  Rep.  36.    See  ante, 

(j)  2  Hall;  403 ;  18  Wend.  169.  76, 76,  and  the  caaea  there  cited. 
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Withdrawing  a  Juror. 


Form  of  Nolle  Prosequi  to  th^  whole  Declaration, 


A.  B.1 

V.     V  In 
a  D.J 


Case. 


This  day  came  the  plaintifT,  and  inasmuch  as  he  cannot  deny  the  mattefs 
by  the  said  C.  D.  above  pleaded*  now  fireely  here  in  court  confesses  that  he 
will  not  further  prosecute  his  suit  against  the  said  CD.;  therefore  it  is  con- 
sidered that  the  defendant  go  hence  without  day,  and  recover  of  the  plaintiff 
his  costs  herein,  taxed  to dollars cents. 

The  like,  to  one  or  more  of  several  Counts. 
A.  B. 


V.     I  In 

I.  D.J     . 


Case. 
C. 


This  day  came  the  plaintiff,  and  as  to  the  said  plea  of  the  said  C«  D.  by  him 
(lastly)  above  pleaded,  as  to  the  sixth  and  last  counts  of  the  declaration,  saith 
he  will  not  prosecute  his  suit  against  the  said  C.  D.  in  respect  of  the  [from- 
ises  and  tmdertakings^  in  the  said  sixth  and  last  counts  of  the  said  deckration, 
or  any  of  them ;  therefore  as  to  the  [said  promises  and  undertakings,^  in  the 
said  sixth  and  last  counts  of  the  said  declaration,  it  is  considered  that  the  said 
C.  D.  be  acquitted,  and  go  thereof  without  day,  and  recover  of  the  plaintiff  his 
costs  in  that  behalf  taxed  to dollars  -— —  cents. 

The  likSf  as  to  some  of  severed  Defendants, 


A.  B.         1 
V.  >  In  Case. 

!.D.andE.P.J 


This  day  came  the  f>laintiff,  and  as  to  the  plea  of  the  said  E.  F.,  by  him 
above  pleaded,  saith,  that  he  will  not  further  prosecute  his  suit  against  the  said 
£.  F. ;  therefore  it  is  considered  that  the  said  E.  F.  be  acquitted  of  the  prom- 
ises in  the  said  declaration  mentioned,  and  go  thereof  without  day,  and  recover 
of  the  plaintiff  his  costs  herein,  taxed  to doUars  -—^  cents. 


Sec.    XII.      WITHDRAWIMO   A  JUROR. 


Sometimes  the  parties  agree  to  withdraw  a  juror;  the  consequence  of  which 
is,  that  the  cause  goes  off  as  if  no  jury  had  been  sworn,  and  without  affecting 
the  right  of  either  party. 

In  some  of  the  circuits  and  in  other  States,  the  court  exercise  its  discretion 
in  allowing  a  juror  to  be  withdrawn,  even  without  the  consent  of  the  parties, 
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v^ 


instead  of  nonsuiting  the  plaintiff  for  a  defect  in  his  proof;  as  in  case  of  a  sur- 
prise or  mistake  on  his  part,  in  the  preparation  of  the  cause  for  trial.  Where 
the  defendant  or  his  counsel  have  wilfully  misled  the  plaintiflTas  to  .the  nature 
of  the  defence,  so  that  he  comes  unprepared  to  meet  it,  courts  hare,  without  tbe 
consent  of  the  defendant,  permitted  a  juror  to  be  withdrawn  ;  and  .they  have 
done  so,  even  where  the  defendant  has  not  wilfully  misled  the  plaintiff."' 

Form  of  Journal  entry  where  a  Juror  is  withdrawn. 

This  day  came  the  parties  by  their  attorneys,  and  a  jury  being  called,  came, 
to  wit,  E.  F.,  1^^.]  who  were  empannelled  and  sworn,  the  truth  to  speak  upon 
the  issue  joined  between  the  parties ;  and  thereupon,  by  consent  of  parties, 
and  with  th&  assent  of  the  court,  G.  S.,  one  of  the  said  jurers,  is  withdrawn : 
Whereupon  it  is  ordered  that  the  residue  of  said  jurors  be  discharged,  and  the 
cause  continued  at  the  costs  of,  [&c.] 


SSC«   XIII.      BILL  OF   EXCEPTIONS. 

1 .     For  what  it  may  be  taken. 

m 

In  the  first  stages  of  that  process  under  which  facts  are  to  be  ascertained,  the 
court  decides  whether  the  testimony  offered  conduces  to  the  proof  of  the  fact 
to  be  ascertained,  and  there  is  an  appeal  from  the  opinion  of  the  court,  by  a  Bill 
of  Exceptions.  The  admissibility  of  the  eridence  being  established,  the  ques- 
tion how  far  it  conduces  to  the  proof  of  the  fact  to  be  ascertained,  is  not  for  the 
court  to  decide,  but  for  the  jury,  exclusively,  and  with  which  the  court  only 
interfere  upon  motions  for  a  new  trial.  When  t]}e  jury  have  ascertained  the 
fact,  another  question  arises,  whether  the  fact,  thus  ascertained,  maintains  the 
issue  joined  between  the  parties :  or,  in  other  words,  whether  the  law  arising 
upon  the  fact,  is  in  favor  of  one  or  the  other  of  the  parties ;  and  this  question 
is  for  the  court  to  decide.  The  court  declare  what  the  kw  is,  upon  the  fact 
which  the  jury  are  to  find,  and  then,  from  the  fact  ascertained  by  the  testimony 
and  the  law  thus  declared  by  the  court,  the  jury  make  up  their  verdict. 

A  Bill  of  Exceptions  is  intended  to  place  in  the  record  those  questions  of 
law  which  arise  in  the  Court  of  Common  Pleas,  that  the  opinion  of  the  court 
may  be  reviewed  by  the  Supreme  Court. 

A  Bill  of  Exceptions,  then,  is  founded  upon  some  objection  in  point  of  law 
to  the  opinion  and  direction  of  the  court,  either  as  to  the  competency  of  wit- 
nesses, or  a  juror,  the  admissibility  of  evidence  or  the  legal  effect  of  it,  or  for 
overruling  a  challenge,  or  refusing  a  demurrer  to  evidence,  &a.  As  a  substitute 
for  appeals,  the  statute  of  this  State*^  provides,  that  *'  in  all  cases  pending  in 
the  court  of  Common»Pleas,  or  in  the  Superior  court  of  Cincinnati,  either  party 

(m)  8  Cowea,   127.    See  2  Joboa.  Cases,        (ii)  43  vol.  stat.  80  §  8. 
307;  16  Wend,  871. 
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shall  have  a  right  to  except  to  the  opinion  of  the  court,  on  a  motion  to  direct  a 
nonsuit,  to  arrest  the  testimony  from  the  jury,  and  also  in  all  cases  of  a  motion 
for  a  new  trial,  by  reason  of  aiiy  supposed  mis-direction  of  the  court  to  the 
jury,  or  by  reason  that  the  verdict  may  be  supposed  to  be  against  the  kw  or 
evidence,  99  that  such  case  may  be  removed  by  writ  of  error." 

With  the  exception  of  the  case  of  a  motion  for  a  new  trial  because  against 
the  evidence,  a  bill  of  exceptions,  it  will  be  perceived,  must  always  be  founded 
upon  some  point  of  law  arising  from  a  fact  not  denied,  in  which  either  party 
is  overruled  ;**  as  for  admitting  irrelevant  evidence,  which  may  have  influenced 
the  verdict  ji"  or  ruling  out  evidence  tending  to  prove  the  issue  ;^  for  refusing 
to  nonsuit  the  plaintiff,''  (although  the  error  in  this  case  is  cured  by  the  proper 
proof  being  subsequently  given,)*  for  overruling  a  demurrer  to  evidence  ;*  or 
for  refusing  to  charge  upon  a  question  of  law,  provided,  the  attention  of  the 
court  was  called  to  it,  but  not  otherwise.* 

An  erroneous  opinion  of  the  court  or  the  refusal  of  the  court  to  instruct,  upon 
a  point  of  law  having  no  possible  connection  with  the  case,  cannot  be  made 
available  by  a  bill  of  exceptions ;  although  the  supreme  court  on  error  will 
look  through  the  case,  and  if  they  find  the  opinion  might  have  afiected  the 
jury  injuriously,  a  new  trial  will  be  granted/ 

A  bill  of  exceptions  will  not  lie  for  a  mis-direction  of  the  judge,  as  to  a  mat- 
ter of  fiict.''  Nor  can  the  decision  of  the  court  upon  a  matter  resting  in  their 
discretion,  in  general,  «form  the  ground  of  an  exception,'  unless  the  discretion 
be  abused,  or  some  rule  of  law  violated/ 

If  a  party  ofier  evidence  which  is  rejected,  and  except,  and  then  the  other 
party  waive  the  objection,  but  the  party  excepting  refuse  to  oflfer  the  evidence, 
he  cannot  avail  himself  of  his  exception  on  error ;'  though  the  court  of  common 
pleas,  in  such  case,  will  seal  a  bill  of  exceptions,  stating  the  circumstances  as 
they  transpired  at  the  time. 

When  a  cause  is  submitted  to  the  court  upon  an  agreed  Mitement  of  &ct8, 
and  either  party  desire  to  review  the  law  of  the  case  arising  from  the  facts,  the 
proper  mode  of  bringing  the  matter  upon  the  record,  is,  to  make  the  facts  a 
part  of  the  bill  of  exceptions,  upon  a  motion  for  a  new  trial,  or,  by  excepting 
to  the  ruling  of  the  court  upon  the  evidence  during  the  trial.  An  agreed  state* 
ment  of  the  evidence  cannot  take  the  place  of  a  bill  of  exceptions  as  a  special 
verdict,  unless  it  be  put  into  the  form  of  a  special  verdict,  and  so  appear  oa 

(o)  I  Cowen,  622;  2  Cainea  Rep.  168.  Ohio  Rep.  128;  13  Ohio  Rep.  2l ;  14  Ohio  Rep. 

(p)  19  Wead.  282;  see  6  Ohio  Rep.  169.  692;  11  Ohio  Rep.  489. 

(q)  Wright,  438,  744,  470;  1  Arch.  Pr.  210.  (w)  2  Cainea  Rep.  168;  14  Jobne.  804. 

(r)  6  CowcD,  484.  (x)  See  poet.  «  Writa  of  Error  and  prooeed- 

(fl)  2  HtU,  620;  6  Cowen,  484.  ingi  thereon." 

(t)  Cro.  Our.  842;  2  H.  BL  208.  (y)  8  Ohio  Rep.  269;  4  Ohio  Rep.  64, 420; 

(a)  6  Coww,  2«;  17  Johns.  218:  6  WetiH.  Wright.  868, 673,  268;  8 Hill  169,  432;  4  Hill 

288;  10  Ohio  Rep.  123.  119. 

<v)  16  Ohio  Rep.  613;  6  Ohio  Rep.  878 ;  16  (x)  7  Serg.  It  R.  219. 


904  THE  TEOAL  AND  ITS  INCIDENTS. 

BUI  of  ExoeptHMH — When  Exoeptions  to  be  taken. 

the  journal,  as  the  finding  of  a  jury,  instead  of  an  agreed  statement  of  the 
fects.' 


2.     fFhen  Excq)tions  to  be  taken* 

The  counsel  excepts  to  the  opinion  of  the  court  rerbally,  at  the  time  of  the 
decision ;  or  if  the  exception  be  to  the  charge,  it  is  generally  done  before  the 
jury  have  delivered  their  verdict.  The  practice,  however,  probably  differs  in 
different  circuits.  The  statute^  provides  that  *«^hen  a  party  to  a  suit  alleges 
an  exception  to  any  opinion,  order,  or  judgment  of  the  court,  it  shall  be  the 
duty  of  the  judges  of  the  court  concurring  in  such  jadgment,  opinion  or  order, 
if  required  by  such  party  during  the  progress  of  the  case,  to  sign  and  seal  a 
bill,  containing  such  exception  or  exceptions,  before  the  case  proceeds ;  or,  if 
the  party  consent,  the  signing  and  sealing  of  such  lull  of  exceptions  may  be 
suspended  until  the  trial  is  closed  ;  but  said  bill  of  exceptions  shall  be  signed 
and  sealed  during  the  term.'* 

There  is  nothing  in  these  provisions  which  should  require  the  court  to  dis* 
pense  with  a  verbal  intimation,  from  the  counsel  who  intends  to  except,  at  the 
time  the  decision  is  made ;  and  this  is  the  general  rule  of  courts,'  and  pecu- 
liarly proper  where  an  exception  is  intended  to  be  taken  to  the  admission  or 
rejection  of  a  witness  or  of  testimony. 

In  some  of  the  circuits  there  is  a  general  complaint  that  the  court  will  not 
give  a  party  a  distinct  and  direct  statement  of  the  decision  made }  and  from 
this  complaint,  probably,  arose  the  provision  in  the  statute  just  referred  to,  re- 
quiring  the  court,  if  a  party  desire  it,  to  suspend  the  trial  until  the  bill  of  ex- 
ceptions is  signed  and  sealed.  This  practice,  however,  does  not  generally 
prevail ;  and  in  circuits  where  it  does  prevail,  the  court  have  good  reason  to 
believe  that  they  are  unwilling  to  put  their  decisions  into  the  record  ;  or,  that 
the  bar  generally,  very  unjustly  suspect  their  judicial  integrity. 

It  is  always,  however,  necessary,  when  counsel  intend  to  except,  to  not  only 
so  state  verbally  to  the  court,  but  also,  if  there  be  the  slightest  possibility  of  any 
future  misapprehension  as  to  the  question  decided,  or  as  to  the  facts  or  testi- 
mony connected  with  the  decision,  to  have  the  assent  of  the  court  and  the 
counsel  on  the  other  side,  as  to  the  scope  and  subject  matter  of  the  exception, 
or  immediately  reduce  to  writing  the  question  made,  so  that  the  substance  of 
the  bill  of  exceptions,  can  be  made  up  from  the  written  statement.  This  will 
not  materially  delay  the  case,  and  will  save  time  and  vexatious  disputes  there- 
after. Indeed,  the  practice  is  general,  for  the  president  judge  or  the  counsel 
who  excepts,  to  make  out  at  the  time  the  exception  is  intimated,  an  informal 
statement  of  the  precise  question  which  arose,  and  the  decision  of  the  court ; 

(a)  16  Ohio  Rep.  170.  267;  1  Mond  215;  8  Serg.  ^  R.  211 ;  19  Johns* 

(b)  48  Tol.  scat.  80  §  3.  R«p.  246;  9  id.  846;   7  Wend.  SI,  686;  10 

(c)  See  11  Pet.  Rep.  186;  11  Serg.  It  R.    Johns.  812. 
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from  which  the  bill  of  exceptions  ia  afterwards,  and  generally  after  the  trial, 
drawn  np  in  form. 

For  the  same  reason,  probably,  that  a  statute  was  passed  to  giro  the  party 
excepting  a  right  to  have  his  bill  of  exceptions  signed  and  sealed  before  the 
case  proceeds*  a  further  provision  has  been  made,  that,  on  application  of  either 
party,  and  before  the  jnry  retire  to  consider  of  their  verdict,  the  court  shall 
reduce  to  writing  their  charge,  upon  any  point  of  law  involved  in  the  case.' 
As  this  is  filed  in  the  cause,  such  parts  of  the  charge  as  is  objected  to  can  be 
incorporated  into  a  bill  of  exceptions. 

The  bill  of  exceptions  must  be  made  out,  signed  and  sealed  during  the  term ; 
unless,  by  consent  of  parties,  it  is  to  be  afterwards  signed  and  sealed  as  during 
the  term. 

If  the  party  excepting  neglects  to  present  the  bill  to  the  court  during  the 
term,  he  cannot  do  so  afterwards ;  but  is  presumed  to  have  waived  his  except 
tions. 


8.    How  the  Bill  of  Exceptions  1$  prepared  and  settled^  and  what  it  ehotUd 

contain. 

After  the  exceptions  have  been  taken,  they  are  put  into  form  by  the  party  ex- 
cepting. 

Care  and  precision  of  language  is  required  to  make  out  the  bill.  The  testi* 
mony  conne4:ted  with  the  decision  excepted  to,  and  which  made  the  decision 
bear  upon  the  matter  in  controversy,  should  be  first  stated.  Without  the  testi- 
mony, in  many  cases,  the  decision  would  appear  in  the  record  as  the  mere 
annunciation  by  the  court  of  an  abstract  principle  of  law,  which,  whether  right 
or  wrong,  would  harm  no  one  ;  and  upon  such  a  bill  of  exceptions,  error  would 
not  lie.* 

After  setting  out  such  of  the  facts  or  testimony  as  distinctly  raise  the  ques- 
tion intended  for  review,  and  no  more  is  necessary  or  proper,'  then  state  the 
objection  of  the  counsel,  the  decision  of  the  court,  and  the  exception  thereto ; 
or  the  charge  of  the  couit  and  the  exceptions.  .  Where  the  exception  is  to  the 
charge  of  the  judge,  and  the  whole  charge  is  set  out,  and  embraces  several  points 
of  law,  some  of  which  are  m>i  excepted  to,  the  exception  should,  in  general, 
specify  the  particular  points  in  respect  to  which  the  error  is  alleged.' 

If  the  bill  of  exceptions  is  a  naked  statement  of  facts,  and  does  not,  in  con- 
nection with  the  record,  show  that  the  matter  excepted  to,  was  material,  nor 
that  any  injury  was  sustained  by  'reason  of  the  decision,  it  will  be  wholly  una- 
vailable to  the  party .'^ 

(d)  46  vol.  Stat.  87.  (g)  23  Weod  S16;  tee  1  HUl,  91. 

(e)  See  poit  —    Writ  or  error  and  proceed-  (h)  7  Ohio  Rep.  Part.  1,  212;  4  Ohio  Rep. 
higB,  Ice.  79,  388. 

(f )  19  Wend.  681  $  8  Cowen,  128. 
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In  ail  cases  in  which  the  party  desires  to  review  the  opinion  of  the  court  of 
common  pleas,  in  refusing  or  in  granting  a  non-suit,  or  in  refusing  or  granting 
a  new  trial*  the  bill  of  exceptions  must  disclose  all  the  testimony  before  the 
Court  of  Common  PleasJ 

So,  when  it  is  claimed  that  the  Common  Pleas  erred  in  excluding  or  admit- 
ting a  witness  to  testify,  the  bill  of  exceptions  must  contain  statements  show- 
ing distinctly  the  error  complained  oU 

The  bill  should  show,  on  its  face,  that  the  exceptions  were  taken  at  the 
trial  ;^  unless  the  exception  b  to  the  opinion  of  the  court,  overruling  a 
motion  for  a  new  trial. 

When  the  bill  of  excepticms  is  made  out  in  form,  by  the  counsel  except- 
ing, ready  to  sign,  it  is  shown  to  the  counsel  on  the  other  side ;  and  such  alter- 
ations are  made  as  the  counsel  can  agree  upon.  If  counsel  cannot  agree,  then 
the  party  who  deares  an  alteration  in  the  bill  of  exceptions  as  prepared,  should 
make  out  in  writing  the  alteration  he  proposes,  and  the  bill  and  proposed  alter- 
ation are  submitted  to  the  court,  who  determine  the  question.  The  court  may, 
notwithstanding  the  counsel  have  agreed  upon  the  bill  of  exceptions,  correct 
any  error  or  omission  therein ;  as  by  correcting  the  charge  or  inserting  such 
proof  as  goes  to  waive  the  exception.' 


4.    Forms  of  Bills  of  Exceptions. 
BUI  of  Exceptions  for  refusing  a  Non'Stdt, 


John  Nokes, 

V.  ^  In  Case.    In  the  Common  Pleas  of County. 

Joseph  Styles, 

Be  it  remembered,  that  on  the  trial  of  this  cause,  at  the term  of  the 

said  Court  of  Common  Pleas,  a.  o. -,  the  said  John  Nokes,  to  maintain  the 

issue  on  his  part,  \or  the  second  or  third  issue,  as  the  ccue  may  bei]  gave  in 
evidence  to  the  jury  aforesaid,  That,  [&c.,]  — ;  and  further.  That,  [&c.,  stat- 
ing the  entire  evidence  on  the  part  of  the  plaintiff;']  and  thereupon  the  said 
John  Nokes,  offering  no  other  or  fuither  evidence,  the  counsel  on  the  part  of 
the  said  Joseph  Styles,  moved  the  said  court  to  direct  the  said  John  Nokes  to 
become  non-suit  in  that  behalf.  But  the  said  court  then  and  there  held  and 
affirmed,  that  the  evidence  aforesaid  by  the  said  John  Nokes,  was  sufficient  to 
maintain  the  said  issue,  [or  issues,]  and  thereupon  overruled  the  said  mo- 
tion of  the  said  Joseph  Styles  in  that  behalf j^end  left  the  consideration  thereof 
to  the  Jury  aforesaid ;  whereupon  the  said  Joseph  Styles  made  his  exception  to 
the  said  opinion  of  said  Court.  And  the  jury  aforesaid  gave  their  verdict  against 
the  said  Joseph  Styles  upon  the  issue  [or  issues']  aforesaid :  and  the  counsel 

(1)  17  Ohio  Rep.  489, 4B6.  (k)  6  IJiU,  677;  9  Whea.  651;  6  Wend. 268; 

( j>  17  Ohio  Rep.  495.  see  Sumner's  Rep.  19. 

(1)  6  Cowen,  569;  7  Co  wen,  364. 
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of  the  said  Joseph  Styles*  prayed  that  the  said  court  would  set  their  hands 
and  seals  to  this  hill  of  exceptions  :  which  is  done  accordingly. 

[To  be  signed  and  sealed  by  the  judges, 

I 


7Vu  like  for  sustaining  an  objection  to  the  MmissUnlity  of  certain  Testi- 

moih)  to  the  Jury. 

John  Nokes,  1 

V.  V  In  Assumpsit.     In  the  Common  Pleas  of County, 

Joseph  Styles.  J 

Be  it  rememhered,  that  on  the  trial  of  this  cause,  at  the  -*—  term  of  the 

said  Court  of  Common  Pleas,  a.  d. ,  the  said  John  Nokes,  to  maintain  the 

issue  on  his  part,  gave  in  evidence  to  the  jury  aforesaid  ;  [here  state  so  much 
of  the  testimony  as  unit  show  that  the  testimony  objected  to,  was  material  to 
the  issucj  as  thus,  where  the  defendant  offered  a  untness  to  prove  ifie  signature 
of  the  plaintiff  to  a  receipt:  the  promissory  note  in  the  declaration  mentioned 
and  rested  ;  and  thereupon  the  defendant  offered  in  evidence  a  receipt,  in  the 
words  and  figures  following :  **  Received  of  Joseph  Styles,  on  his  note  made 
by  him  to  me,  five  hundred  dollars.'* 

Dec.  12, 1849.  John  Noebs. 

The  plaintiff  objected  to  the  admission  of  this  receipt  in  evidence,  unless 
proof  should  be  first  made  that  the  same  was  made  and  signed  by  the  plain- 
tiff; and  thereupon  the  defendant,  to  prove  that  said  receipt  was  made  by  said 
plaintiff,  called  H.  S.,  a  witness  in  behalf  of  the  defendant,  who,  being  duly 
sworn,  testified  that  he  had  never  seen  the  said  John  Nokes  write,  but  had  seen 
three  promissory  notes  which  purported  to  have  been  executed  by  said  John 
Nokes,  and  which  the  witness  purchased  for  a  horse,  and  which  the  said  John 
Nokes  afterwards  paid  to  the  witness  ;  that  he  has  no  other  or  further  know- 
ledge of  the  hand  writing  of  said  Nokes,  except  as  aforesaid. 

The  defendant  then  proposed  to  prove,  by  the  said  H.  S.,  and  from  his  know- 
ledge aforesaid  of  the  hand  writing  of  said  plaintiff,  that  said  signature  to  said 
receipt  was  in  the  proper  hand  writing  of  the  said  plaintiff:  to  which  the 
plaintiff  objected,  on  the  ground  that  the  said  H.  S.  had  not  sufficient  know- 
ledge of  the  hand  writing  of  said  plaintiff,  to  testify  in  the  premises  ;  and  the 
court  being  of  the  opinion  that  said  witness  was  imcompetent  from  want  of 
knowledge  of  the  hand  writing  of  the  plaintiff,  to  testify  in  that  behalf,  sus- 
tained said  objection,  and  refused  to  permit  the  defendant  to  examine  the  said 
witness  in  the  premises.]  To  which  opinion  of  the  court  [and  refusal  to  per- 
mit the  defendant  to  examine  the  said  witness  in  that  behalf,]  the  defendant 
excepts  and  prays  that  the  said  court  would  set  their  hands  and  seals  to  this 
bill  of  exceptions ;  which  is  done  accordingly. 
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7^  like  for  Misdirection  of  the  Court. 

John  Nokesl 

v.  Lin  [Asssumpsit.^    In  the  Common  Pleas  of county. 

John  Styles.  J 

Be  it  remembered  that  on  the  trial  of  this  cause  at  the term  of  the  said 

Court  of  Common  Pleas»  a.  d.  ,  the  said  plaintiflf,  to  maintain  the  issue 

on  his  part,  amongst  other  things,  gave  in  evidence  to  the  jury  testimony  tend- 
ing to  proTe"  [Here  state  the  points  made  by  the  plaintiff*  s  testimony  which 
connect  themselves  with  the  charge  excepted  tor\  The  defendant  on  his  part 
amongst  other  things  gave  in  evidence  testimony  to  the  jury  tending  to  prove 
[Here  state  the  points  made  by  the  defendant's  testimony  which  conned  themr 
selves  with  the  charge  excepted  to."}  The  [plaintifi*]  moved  the  said  court  to 
direct  the  jury,  [setting  forth  the  precise  direction  asked  for ;  but  if  no 
direction  was  asked^  omit  thiSf  and  say  simply :  The  court  thereupon  directed 
the  jury,  ^.,]  which  directions  the  said  court  refused  to  give  to  the  said  jury, 
but  on  the  contrary  directed  the  said  jury  that  [j^c.  setting  forth  the  precise 
direction*"] 

To  which  said  direction  of  the  court  [and  also  their  refusal  to  give  the  said 
direction  moved  for  as  aforesaid,]  the  said  plaintiff  excepts,  and  prays  the  said 
court  to  set  their  hands  and  seals  to  this  bill  of  exceptions  :  which  is  done  ac- 
cordingly. 

The  like  for  Arresting  Testimony  from  the  Jury. 

John  Nokes,  1 

V.  vln  Case.    In  the  Common  Pleas  of county. 

Joseph  Styles,  J 

Be  it  remembered,  that  on  the  trial  of  this  cause,  at  the term  of  the 

said  Court  of  Common  Pleas,  a.  d.  ,  the  said  John  Nokes,  to  maintain 

the  issue  on  his  part,  gave  in  evidence  to  the  jury  aforesaid,  That,  [&c.  —  Q 
and  further,  Thati  [&c.]  And  thereupon  the  said  John  Nokes  offered  to  prove 
that,  [&c.  here  state  the  evidence  arrested  from  the  juryf]  Whereupon  the 
counsel  on  the  part  of  the  said  Joseph  Styles  interposed,  and  insisted  that  the 
evidence  so  offered  to  the  said  jury  by  the  said  John  Nokes  as  aforesaid,  was 
not  good  or  admissible  in  law  upon  the  issue  aforesaid,  and  then  and  there 
moved  the  said  court  to  arrest  the  same  from  the  consideration  of  the  said  jury. 
And  the  said  court  then  and  there  held  and  affirmed,  that  the  said  evidence  so 
offered  to  be  given  to  the  said  jury^  by  the  said  John  Nokes  as  aforesaid,  was 
not  good  nor  admissible  in  law,  upon  the  issue  aforesaid,  and  thereupon  granted 
the  said  motion  of  the  said  Joseph  Styles,  in  that  behalf,  and  arrested  the  said 

(m)  Th«  charge  of  the  court  deals  with  the  to  the  charge  qf  the  court,  it  i«  not  necetary  to 

law  arising  from  any  legitimate  presumption!  give  the  precise  testimony,  but  what  each  party 

growmg  out  of  the  evidence.    When,  therefore,  may  properly  claim  «u  results  to  which  the  jury 

the  bill  of  exceptions  is  confined  to  exceptions  may  ^rrire. 
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evidence,  so  ofiered  to  the  said  jury  as  aforesaid,  by  the  said  JohnNokes,  from 
the  consideration  of  the  said  jury ;  to  which  opinion  of  the  court  the  said 
John  Nokes  excepted ;  and  the  jury  thereupon  gave  their  verdict  against  the 
said  John  Nokes  upon  the  issue  aforesaid,  and  the  said  John  Nokes  prayed 
that  the  said  court  would  set  their  hands  and  seals  to  this  bill  of  eiceptions : 
which  is  done  accordingly. 

Tlie  like^  for  refusing  a  New  TMal  for  misdireciion  of  the  Courts  and 
because  the  verdict  was  against  the  law  and  evidence.^ 


John  Nokes, 

V.  ^In  Case.    In  the  Common  Pleas  of county, 

Joseph  Styles, 


Be  it  remembered,  that  on  the  trial  of  this  cause,  at  the  '■■  term  of  the 
said  Court  of  Common  Pleas,  a.  d.  ,  the  said  John  Nokes  to  maintain  the 
issue  on  his  part,  gave  in  evidence  to  the  jury,  That,  [&t,  stating  the  plain* 
tiff* 8  evidence;"]  and  the  said  Joseph  Styles  to  maintain  the  said  issue  on 
his  part,  gave  in  evidence  to  the  jury,  That,  [&c.  stating  the  defendanfs  evi- 
dence f]  and  no  other  or  further  evidence  being  ofiered  by  either  oi  the  said 
parties,  the  said  Joseph  Styles  moved  the  said  court,  upon  the  evidence  afore- 
said, to  direct  the  jury,  That,  [&c.  setting  forth  the  precise  directions  prayed 
for  f\  which  directions  the  said  court  refused  to  give  to  the  said  jury,  but  on 
the  contrary  directed  the  said  jury.  That,  []&c.  setting  forth  the  precise  direC" 
turn  i]  and  thereupon  the  said  jury  gave  their  verdict  against  the  said  Joseph 
Styles,  upon  the  issue  aforesaid.  Whereupon  the  counsel  of  the  said  Joseph 
Styles,  moved  the  said  court  for  a  new  trial,  upon  the  issue  aforesaid,  by  rea- 
son of  the  supposed  misdirection  of  the  said  court  so  given  as  aforesaid,  to  the 
said  jury,*  and  by  reason  of  the  said  verdict  being  against  the  law  of  the  case, 
and  also  by  reason  of  the  said  verdict  being  against  the  evidence.  But  the 
said  court  overruled  the  said  motion,  and  gave  judgment  upon  the  said  verdict 
of  the  said  jury,  against  the  said  Joseph  Styles.  Whereupon  the  counsel  of 
the  said  Joseph  Styles  made  their  exceptions  to  the  said  opinion  of  the  court 
in  that  behalf;  and  prayed  that  the  said  court  would  sign  and  seal  this  bill  of 
exceptions :  which  is  dono  accordingly. 


See.  XIV.   THK  CHAEOE  OF  TBE  OOVET. 

The  court  in  their  charge  to  the  jury  usually  give  a  summary  statement  of 

(a)  WbM  the  bill  of  esoeptione.  is  nuMie  up  the  hngaage  of  the  witiMMe*.    It  may  be  iiuer- 

ia  order  to  review  the  question  u  to  a  new  trial  ted  in  the  bill  of  exeeptione  in  the  aame  manner 

on  account  of  the  Terdict  being  agaiuM  the  law  aa  in  depoMtione;  that  ii,  giving  the  oamei  of 

or  eridenee  of  the  caia,  ibe  whole  teetamoay  the  witneeies  and  thehr  exact  wordi. 
ebwld  be  fiilly  etated,  and  as  fiw  at  possible,  in 


910  THE  TRUL  AND  ITS  INCIDENTS. 

The  Charge  of  the  Conit — Damagei. 

the  testimony  and  the  law  ijt  the  case  upon  a  hypothetical  statement  of  the 
result  of  the  evidence. 

The  jury  are  of  course  the  sole  judges  of  facts.  But  when  the  weight  of 
the  testimony  so  preponderates  on  one  side,  that  the  court  under  the  law  of  the 
case  would  grant  a  new  trial  should  the  jury  find  the  other  way,  the  charge 
of  the  court  generally  distinctly  sums  up  the  testimony  so  as  to  prevent  a  re- 
sult so  expensive  to  suitors  as  to  require  a  new  trial.  In  New  York  the  couit^ 
in  such  case,  will  non-suit  the  plaintiff.**  Where  the  case  would  not  clearly 
call  for  a  new  trial,  whichever  way  it  was  decided  by  the  jury,  no  intimatiim 
implied  or  otherwise  is  given  by  the  court  to  the  jury,  even  as  to  the  weight 
of  the  evidence. 

It  is  within  the  province  and  it  is  the  duty  of  the  court,  to  disentangle  the 
case  from  any  mistakes  made  by  counsel  in  the  statement  of  the  testimony,  and 
for  this  purpose  restate  and  comment  upon  the  testimony. 

But  the  court  depart  from  their  province  when  they  instruct  a  jury  to  find 
any  facts  in  issue  as  proved,  or  to  assume  to  decide  facts  for  the  jury.i* 

Either  party  has  a  right  to  call  upon  the  court  to  instruct  the  jury  upon  any 
principle  of  law  growing  out  of  the  facts  of  the  case. 

As  has  been  heretofore  stated,  the  court  are  required  by  statute,  on  the  ap- 
plication of  either  party,  before  the  jury  retire  to  consider  of  their  verdict,  to 
reduce  to  writing  the  charge  upon  any  point  of  law  involved  in  the  case  ;  and 
such  charge  must  be  placed  and  remain  on  hie  amcmg  the  papers  in  the  cause.^ 


Sec.  XV.    dakaoes.' 

1.     General  Rules. 

In  Assumpsit,  Covenant,  Case,  Trover  and  Trespass,  damages  are  the  sole 
object  of  the  action. 

In  Debt,  the  interest  only  is,  in  general,  included  in  the  damages.  Where 
the  action  of  Debt,  however,  is  brought  on  the  penalty  of  a  contract  or  bond,  to 
recover  damages  for  the  breaches  of  the  condition  contained  in  the  contract  or 
bond,  the  jury,  in  general,  pass  upon  the  breaches  assigned,  and  ascertain  the 
amount  due  the  plaintiff.' 

In  Detinue  and  Ejectment,  the  damages  are  nominal. 

For  the  damages  in  Replevin,  the  reader  is  referred  to  a  subsequent  Chapter.* 

When  the  declaration  contains  several  coimts,  the  jury  may  assess  either 
entire  damages  upon  all  or  any  of  the  counts,  or  several  damages  upon  each."^ 

(o)  1  Wend.  876;  18  Wend.  169.  iee  1  Blackf.  266;  8  Ohio  Rep.  49;  4  Ohio 

(p)  See  poBt,  Writs  of  Error  and  proceedings  Rep.  244;  6  Conn.  222;  2  Sog.  Vend.  84,  n-j 

thereon.  on  an  appeal  bond  from  a  decree,  18  Ohio  Bep. 

(q)  46  Tol.  Stat.  67.  136  3  against  a  sheriff  for  negleetiBg  to  sell  pro- 

(r)  As  to  measure  of  damages  between  teoaat  perty,  14  Ohio  Rep.  638. 

and  roTorsioner,  &c,  8  Eng.  C.  L.  Rep.  I8I,  (s)  See  poet.  Chap.  88. 

nois:  between  vendor  and  Tendee  on  fiulare  to  (t)  See  post,  Chap.  86. 

make  title,  or  on  a  refusal  to  conrey  real  estate,  (n)  1  Arch.  Pr.  196. 
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In  generalt  where  an  injury  is  sustained,  the  pkintifi*  is  entitled  to  recover 
an  amount  which  will  repair  it.  There  must  however  be  a  loss,  injuriously 
brought  about  by  a  violation  of  the  legal  rights  of  the  plaintiff,  and  whenever 
loss  is  coupled  with  legal  injury,  the  law  gives  compensation. 

Where  there  is  no  question  of  fraud,  malice,  gross  negtigence  or  oppression, 
no  allowance  tB,  in  general,  made  for  the  time,  indirect  loss,  annoyance  or  coun- 
sel fees,  growing  out  of  the  prosecution  of  the  suit.^ 

In  general,  where  fraud,  malice,  gross  negligence  or  oppression  forms  a  part 
of,  or  directly  grows  out  of  and  induces  the  act  complained  of,  vindictive  or 
exemplary  damages  are  allowed,  not  only  to  recompense  the  sufierer,  but  to 
punish  the  ofiender :  as  in  actions  of  trespass,  assault  and  imprisonment  ;^  or  for 
debauching  the  plaintiff's  daughter;^  for  libel  and  slander;^  for  beating  a  horse 
to  death;'  for  injury  arising  from  neglect  to  keep  a  bridge  in  repait,  &c.,  dec* 
But  in  a  suit  for  negligence  in  the  performance  of  a  contract,  as  for  neglect  in 
making  a  demand  on  a  note,  whereby  the  indorser  is  discharged,^  nominal 
damages  can  only  be  recovered  unless  some  loss  resulted.** 

In  case  of  a  negligent  escape,  the  actual  loss  sustained  by  the  plaintiff  is  the 
measure  of  damages." 

In  actions  of  trespass  vi  et  armis,  the  secret  intention  of  the  defeiidant  is 
wholly  immaterial  as  to  the  amount  of  the  damages.*^  But  in  actions  for  a  ma- 
licious prosecution,  or  for  false  representations  of  another's  credit  to  induce  one 
to  trust  him,  or  for  libel  or  slander,  the  intention  of  the  defendant  is  the  gist  of 
the  action.  And  in  an  action  of  trespass  to  property,  real  or  personal,  the 
abusive  language,  and  acts  and  circumstances  showing  an  evil  intent,  are  a 
proper  subject  of  consideration,  in  assessing  the  damages.*  In  trespass,  how- 
ever, for  false  imprisonment,  where  the  defendant  justifies  under  process  of 
law,  the  plaintiff  cannot  show  malice  in  the  original  prosecution,  to  enhance 
the  damages.' 

Where  there  are  two  or  more  defendants  in  an  action  for  a  tort,  the  jury 
assess  damages  against  all  the  defendants  jointly,  according  to  the  amount 
which  the  most  culpable  ought  to  pay.^  And  where  several  damages  are  as- 
sessed, the  plaintiff  may  elect  which  sum  he  pleases,  and  enter  judgment  de 
melioribus  damnis  against  them  all.^  But  if  several  trespasses  are  alleged  in 
the  declaration,  to  which  the  defendants  plead  severally,  and  are  found  guilty 
of  distinct  trespasses,  severally,  the  damages  must  be  assessed  for  each  trespass 
against  the  party  who  committed  it.^ 

(▼)  Sedg.  on  Dam.  88.  PI.  828;  5  Wend.  688,  689;  17  Pick.  78. 

(w)  2  WilB.  206;  8  Whea.  666.  (0  6  Ohio  Rep.  144. 

(x)  8  Wils.  18;  18  M.  &.  W.  47.  (g)  Com.  Dig.  tit.  Damages,  £.  6;  1  Bibb, 

(y)  3  Johns.  66.        (z)  14  Johns.  862.  441;  1  Blackf.  142. 

(a)  10  N.  H.  ISO;  and  see  16  Conn.  226*  (h)  2  Tidd,  896;  9  Pick.  466;  Cro.  Car. 
267;  8  Hill,  180;  24  Wend.  429.  192,  248;  1  Bibb,  441;  1  Hen.  k,  Munf.  448; 

(b)  1  Ohio  Rep.  604.        (c)  6  Ohio  Rep.  13.  see  1  Blackf.  142. 

(d)  2  Greenl.  222;  but  see  14  Wend.  289.  (i)  4  Mass.  419.     If  an  iijury  be  done  by  two 

(e)  6  Taunt.  443;  8  Wils.  19;  14  Johns,  dogs,  belonging  to  different  owners,  each  owner 
862.  The  aggraTating  circumstances  should,  in  is  liable  only  for  the  mischief  done  by  his  own 
genera],  be  alleged  in  the  declaration;  I  Chit,  dog;  20  Pick.  477;  2  Ctonn.  206. 
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The  rule  of  damages  in  an  action  for  a  continuing  nuisance,  is,  in  general, 
the  injury  sustained  prioj  to  the  commencement  of  the  suit.^ 

When  contracts  for  the  sale  of  personal  property  are  broken  by  the  vendor 
not  delivering  the  property,  the  price  not  having  been  advanced,  the  measure 
of  damages,  in  general,  is  the  difference  between  the  contract  price  and  the 
value  of  the  article  at  the  time  and  place  when  it  should  have  been  delivered. 
If,  at  the  time  fixed  for  the  delivery,  the  property  has  fallen  in  value,  the  ven- 
dee, having  lost  nothing,  can  recover  nothing  but  nominal  damages. 

But  where  the  price  is  paid  in  advance,  or  the  purchaser  has  otherwise  (as 
in  the  loan  of  stocks)  been  deprived  of  the  use  of  his  property,  the  plaintiflT 
may  have  the  advantage  of  any  rise  in  the  market  value,  which  may  have  taken 
place  at  any  time  up  to  the  time  of  the  triaL^  But  the  authorities  on  this  sub- 
ject conflict :  some  holding  that  the  market  price  or  value  on  the  day  oi  the 
breach,  controls  the  measure  of  damages.'  If  the  market  price  is  lower,  at  the 
stipulated  time  of  delivery  and  down  to  the  time  of  the  trial,  than  at  the  date  of 
the  contract,  on  a  count  for  money  had  and  received,  the  vendee  may  recover 
the  amount  he  advanced,  with  interest.'' 

In  general,  however,  damages  accruing  after  suit  brought,  cannot  be  allowed.' 

Where  the  purchaser  has  refused  to  receive  the  article,  the  vendor  can  resell, 
if  he  sees  fit,  and  recover  the  difierence  between  the  contract  price  and  that 
realized  at  the  sale ;  but  if  he  does  not  resell,  the  vendor  can  recover  the  con- 
tract price  in  full,  with  interest.^ 

In  all  cases  of  a  breach  of  contract,  if  the  party  injured  can  protect  himself 
from  damage  at  a  trifling  expense,  or  by  any  reasonable  exertions,  he  is  bound 
to  do  so ;  for,  in  general,  he  can  only  recover  for  such  damages,  as  by  reasona- 
ble endeavors  and  expense  he  could  not  prevent. i* 

In  case  of  accommodation  notes  and  bills,  the  party  for  whose  accommoda- 
tion the  note  or  bill  was  made,  is  in  general  liable  for  the  costs  which  accrued 
in  the  suit  by  the  holder  against  the  accommodation  indorser.* 

In  actions  to  recover  damages  for  the  non  performance  of  a  contract,  (except 
a  promise  to  marry,)  the  animus  or  intention  of  the  party  in  default,  or  his 
malice,  will  not  afiect  the  amount  of  the  damages. 

Remote  or  consequential  damages  cannot,  in  general,  be  recovered ;  but  only 
such  as  grow  directly  out  of  the  alleged  wrong  —  the  natural  and  proximate 
consequence  of  the  act  complained  of. 

(})  17  Ohio  Rep.  489.  (o)  At  to  amoant  of  recoTery  where  goodi  are 

(k)  See2Barr,1006;  7Coweo»681;  I  Stark,  sold  and  a  note  or  bill  is  to  be  giveu  on  time, 

2M ;  2  East,  211 ;  9  Wend.  129 ;  2  Tannt.  267 ;  and  the  note  or  bill  ie  not  nade,  and  before  the 

24  Wend.  822;  11  S.  k  R.  452;  3  Man.  864;  credit  expires  suit  is  brought  for  not  giving  the 

16  Pick.  194;  6  Wnfts  &  S.  106.  noteor  bill,  see  21  Wend.  90;  SCampb.  329;  6 

(1)  See  1  Ohio  Rep.  189.    As  to  the  rule  of  Watts,  167;  14  Conn.  12. 

damages  when  a  note  is  made  for  a  certain  nam-  (p)  7  Greenl.  67.    So  in  trespass;  17  Pick, 

her  of  dollars,  payable  in  certain  articles,  at  a  284. 

certain  price,  see  6  Cowen,  152;  5  Wend.  393;  (a)  16  Johns.  70;  4  Taunt.   464.    See  19 

11  Serg.  fc  R.  446 ;  6  Hayn.  86.  Eng.  C.  L.  Rep.  888 ;  2  Wend.  481 ;  27  Eng. 

(m)  2  Conn.  486.             (n)  9  Pet.  116.  C.  L.  Rep.  647;  9  Mass,  1;  9  Johns.  181. 
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The  application  of  this  rule  to  practice,  is  difficult. 

In  an  action  for  an  illegal  capture  of  a  yessel,*^  or  for  collision  between  ves- 
sels/ the  profits  which  would  have  accrued  on  the  voyage,  cannot  be  recov- 
ered* So,  the  profits  of  a  steamboat  delayed  by  bad  workmanship,  cannot  be 
recovered  from  the  builder/ 

In  assumpsit  or  a  warranty  of  goods,  the  measure  of  damages  is  the  di&r- 
ence  between  the  value  of  the  goods  at  the  time  of  the  sale,  and  the  actual 
value  in  point  of  fact ;  if  they  have  been  received  back,  the  plaintifi*  recovers 
the  price  he  paid ;  or  if  he  has  sold  them,  he  may  recover  the  difierence 
between  the  price  paid  and  the  price  received ;  if  before  discovery  of  the 
unsoundness,  he  sell  them  with  similar  warranty,  and  is  sued  thereon,  and 
gives  seasonable  notice  of  the  suit  to  his  vendor,  he  may  recover  also  the  costs 
of  that  suit.' 

If  goods  are  warranted  as  fit  for  a  particular  purpose,  it  seems  the  purchaser 
may  recover  what  they  would  have  been  worth  to  him  had  they  been  so,"* 

In  debt  on  a  bond,  interest  beyond  the  penalty  may  in  general  be  recovered 
as  damages/ 

In  trover,  a  party  can  ordinarily  recover  only  the  value  of  the  property  and 
interest ;  but  if,  for  the  same  injury,  he  sue  in  trespass,  he  may  recover  as  well 
the  value  of  the  goods  ad  damages  for  the  unlawful  taking ;  and  if,  for  the 
same  injury,  he  waives  the  tort,  and  sues  as  for  money  had  and  received  only, 
in  assumpsit,  he  can  recover  only  what  the  goods  were  actually  sold  for  by  the 
defendant,  though  less  than  their  real  value. 

When  trover  is  brought  against  the  owner  of  property,  the  plaintifiT  having 
a  lien,  he  recovers  damages  to  the .  extent  of  his  lien ;  if,  however,  his  lien 
exceeds  in  amount  the  value  of  the  property,  then  his  damages  are  assessed 
at  the  value  of  the  property.^  But  if  trover  be  brought  by  a  person  having 
only  a  lien  or  right  of  possession,  against  a  third  person,  he  recovers  the  full 
value  of  the  property,  holding  the  proceeds  (less  his  lien)  for  the  owner. 


2.     Carriers. 

When  goods  are  lost  by  a  carrier,  the  measure  of  damages  is  the  value  of 
the  goods  at  the  place  of  destination,  with  interest,  deducting  freight.' 

When  a  carrier  neglects  to  transport  goods,  or  perform  any  part  of  his  con- 
tract, and  another  conveyance  can  be  found  with  ordinary  care,  the  damages 
will  be  the  difference  between  the  freight  agreed  on  and  that  which  the  plain- 
tifiT has  been  obliged  to  pay.     But  if  the  plaintiff  could  not  obtain  another 


(q)  1  Galli.  314. 

(r)  1  Howard,  28. 

(•)  21  Wand.  842  j  4  Day,  S5. 

(t)  6  Wand.  635. 

(a)  I  Surk.  R.  004. 


(Y)  15  Bfaaa.  154. 

(w)  5  Bia.  467;  7  Cowen,  610, 661,  note. 
(x)   5  Watu  &  S.  436;  8  Johiw.  818;  8 
Cainea,  319;  10  Jobna.  1;  6  Ohio  Rap.  368. 
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conveyance,  (as  on  account  of  a  canal  freezing,)  the  damages  wili  be  the  dif- 
ference between  the  value  of  the  property  at  the  place  from  which  it  was  to  be 
conveyed,  and  its  value  at  the  place  of  destination,'  deducting  freight.' 


3.    Damages  on  Foreign  Bille  of  Exchange. 

It  is  provided  by  statute,  that  when  a  bill  of  exchange  is  legally  protested 
for  non-acceptance  or  non-payment,  the  drawer  or  indorser  shall  be  subject  to 
the  payment  of  twelve  per  centum  damages  thereon,  if  drawn  on  a  person  or 
corporation  without  the  United  States ;  and  six  per  centum  damages  thereon, 
if  drawn  on  a  person  or  corporation  within  the  jurisdiction  of  the  United  States, 
and  without  the  jurisdiction  of  this  State  ;  and  bills  in  all  cases  shall  bear  an 
interest  of  six  per  cent,  from  the  date  of  the  protest  until  paid.'  If  there  be, 
however,  no  protest,  the  holder  can  recover  no  damages  beyond  principal  and 
interest.' 

The  above  statutory  damages  do  not  depend  upon  the  place  of  payment, 
but  upon  the  place  of  residence  of  the  drawee ;  and  hence  these  statutory  dam- 
ages are  not  allowed  upon  a  bill  drawn  on  a  person  in  Ohio,  and  payable  in 
another  State  or  country;^  but  when  a  bill  strictly  inland,  is  made,  and  subse- 
quently indorsed  in  another  state  or  country,  such  indorsement  is,  in  legal  ef- 
fect, drawing  a  bill  in  one  State  on  a  person  living  in  another,  and  the  statutory 
damages  in  such  case  are  allowed.^ 

No  statutory  damages  on  account  of  protest  can  be  recovered  on  any  protest- 
ed bill  of  exchange,  foreign  or  inland,  if  it  was  understood  or  intended,  at  the 
time  of  its  delivery,  that  it  should  or  might  be  paid  at  any  other  place  than  that 
upon  which  it  was  drawn,  or  by  any  other  person  than  the  one  upon  which  it 
was  drawn.* 

A  foreign  bank  is  entitled  to  statutory  damages,  and  they  may  be  recovered 
on  the  common  count  for  money  lent  and  advanced,  under  the  act*  allowing 
banks  to  bring  joint  actions  against  drawers  and  indorsers. 

The  statutory  damages  on  bills  drawn  on  persons  out  of  this  State  are  given 
as  an  adjustment  of  all  claims  for  re-exchange ;  and,  like  the  principal,  interest 
and  costs  of  protest, should  be  found  by  the  jury,  and  embraced  in  their  verdict; 
and  the  court  cannot  assess  them  and  add  them  to  the  verdict.' 


4.    Damages  on  notes  payable  in  another  State. 
When  a  note  is  made  payable  at  the  city  of  New  York  or  other  place,  where 

(J)  10  Watt,  418;  14  Johns.  17D.    See  3        (c)  10  Ohio  Rep.  184, 185. 
Story,  81 3  SHiri,  888.  (d)  44  vol.  Stat.  69. 

(<)  Swan's  Stat.  689  §  1.  (e)  48  vol.  Stat.  87;  see  also  42  vol.  8ut. 

(a)  10  Ohio  Rep.  187.  72;  12  Ohio  Rep.  132. 

(b)  8  Ohio  Rep.  292.  (f)  11  Ohio  Rep.  146. 


THE  TRIAL  AND  ITS  INCIDENTS.  915 


Interest. 


exchange  is  &t  a  premium,  and  is  sued  here»  the  creditor  should  recover  an 
amount  equal  to  what  the  proceeds  would  have  heen  worth,  had  the  maker  paid 
the  note  as  he  promised ;  and  the  weigiit  of  English  and  American  authorities 
is,  that,  in  such  case,  the  holder  of  the  note  is  entitled  to  principal,  interest,  and 
the  real  difference  in  value  between  the  amount  of  the  note  here  and  at  the 
place  where  it  should  have  been  paid.' 

I  am  not  aware  that  this  question  has  been  made  and  decided  in  Ohio.^ 


6.    Interest, 

In  the  absence  of  any  contract,  creditors  are  entitled  to  receive  six  per  cent, 
interest,  on  all  money,  after  the  same  is  due ;  either  6n  bond,  note,  or  other  in- 
strument of  writing  or  contract  for  money  or  property  ;  and  on  balances  due 
on  settlement,  or  money  withheld  by  unreasobable  and  vexatious  delay  of  pay- 
ment ;  c«i  judgments  from  their  d{ite ;  and  on  money  decrees  in  chancery,  from 
the  day  specified  for  their  payment,  or  if  no  day  be  specified,  then  from  the 
day  of  their  entry.* 

Parties  may,  by  contract,  agree  that  interest  shall  be  paid  on  a  debt  at  the 
late  of  six  per  cent. 

Banks  are  authorized  to  loan  their  safety  fund  at  seven  per  cent,  interest.^ 
But  in  general,  since  the  first  of  March,  1848,  by  statute  then  passed,  it  is  pro- 
vided that  in  all  actions  for  the  recovery  of  money  thereafter  prosecuted,  all 
payments  of  money  or  property  made  by  way  of  usurious  interest,  whether 
made  in  advance  or  not,  will  be  deemed  and  taken  as  to  the  excess  of  interest 
above  the  rate  allowed  by  law,  (six  per  cent.)  to  be  payments  made  on  account 
of  the  principal ;  and  the  court  must  render  judgment  for  no  more  than  the 
balance  found  due  afler  deducting  the  excess  of  interest  so  paid ;  and  no  debtor 
is  to  be  deemed  a  particeps  criminis  on  account  of  having  paid  or  having  a^eed 
to  pay  such  exorbitant  interest,  but  must  have  like  remedy  and  relief  in  either 
case.  No  bona  fide  indorsee,  however,  of  negotiable  paper  purchased  before 
due,  can  be  affected  by  any  usury  exacted  by  any  former  holder  of  such  paper, 
unless  he  shall  have  actual  notice  of  the  usury  previous  to  his  purchase ;  but 
the  amount  of  such  excess  incorporated  into  negotiable  paper  may,  in  such 
cases,  after  payment  to  the  indorsee,  be  recovered  back  by  action  against  the 
party  originally  exacting  the  usury .^ 

Whether  this  statute  operates  upon  payments  of  usury  made  before,  or  only 
since  the  passage  of  this  act,  does  not  clearly  appear  from  its  language ;  but  it 
probably  relates  only  to  payments  of  usury  made  since  the  1st  of  March,  1848. 

(g)  3  Kent's  Com.  117,  and  cases  there  cited.  (I)  Swan's  Stat.  405.    As  to  notes  payable  on 

(h)  See  10 'Ohio  Rep.  180.  The  question  was  demand  see  17  Ohio  Rep.  tf. 

not  made  in  that  case.    In  the  Circuit  Court  of  ( j)  43  yoI.  Stat.  84. 

the  United  States,  the  difiereace  in  actual  ex-  ^\^\  4^  ^q],  g^at.  55. 
change,  that  is,  the  expense  of  transmitting  spe- 
cie, is  allowed  in  each  cases. 
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Before  the  passage  of  this  act,  it  was  held,  that  when  usurious  interest  was 
Toluntarily  paid  and  applied  by  the  agreement  of  the  parties  as  extra  interest, 
the  extra  interest  could  neither  be  recovered  back  or  set  off  against  the  princi- 
pal debt.^ 

If  payments  are  made  and  not  applied  by  the  agreement  of  the  parties  to 
the  interest,  then  the  court  will  apply  the  payments  to  the  discharge  of  six  per 
cent,  interest  and  the  principal,  excluding  the  usury.  When  a  note  is  renewed 
from  time  to  time,  and  unlawful  interest  added  in,  in  a  suit  on  the  last  note  the 
court  will  overhaul  the  whole  transaction,  and  so  give  the  lender  only  six  per 
cent,  interest." 

if  the  illegal  interest  has  been  incorporated  into  renewed  obligations,  anna- 
ally,  annual  interest  of  six  per  cent,  will  be  allowed.* 

The  rate  of  interest  upon  contracts  to  be  paid  in  another  state  or  country  is 
regulated  by  the  rate  of  interest  where  the  contract  is  payable.  Only  six  per 
cent.,  however,  is  allowed  on  the  judgment. 

An  agreement  to  pay  interest  may  be  inferred  from  usuage.'  It  cannot,  in 
general,  be  recovered  on  unliquidated  damages.^*  But  when  money  or  prop- 
erty is  wrongfully  detained,  interest  may  enter  into  the  computation  of  dama- 
ges,^ and  is  allowed. 

In  many  cases  demand  is  necessary  :  as  where  money  is  in  the  hands  of  an 
attorney,  the  principal  being  advised  thereof,  and  he  neglects  to  direct  it  to  be 
remitted ;'  and  generally,  as  between  principal  and  agent,  in  the  absence  of  any 
contract  or  custom  which  may  be  evidence  of  a  contract,  a  factor  is  not  liable  for 
interest,  while  he  is  in  no  default.' 

For  wages,  interest  is  in  general  allowed  from  the  time  demand  was  made, 
or  from  the  period  when  they  should  have  been  paid/ 

A  mortgagee  in  possession  is  not  to  pay  interest  on  rents,  unless  there  are 
special  circumstances  rendering  it  equitable  that  he  should  do  so.* 

Where  there  is  a  contract  to  pay  interest,  annually,  simple  interest  may  be 
recovered  on  the  interest  due.*  It  is  common,  in  such  cases,  to  compound  the 
interest,  by  charging  with  interest  the  interest  upon  the  interest,  annually  ;  but 
this  is  an  abuse. 

Where  there  is  a  settlement,  and  interest  is  added  into  the  account,  or 
when,  after  interest  is  due,  there  is  an  agreement  to  turn  it  into  principal, 
interest  will  be  allowed  on  such  interest.* 

(1)  17  Ohio  Rep.  606;  see  11  Ohio  Rep.  417$  ^  (r)  6  Johiu.  C.  R.  363. 

12  do.  644;  13  do.  116;  17  do.  336.  "  («)  1  Met.  112;  2  Met.  168. 

(m)  12  Ohio  Rep.  163.  (t)  2  Galli.  45. 

(o)  8  Wend.  109;  7  Id.  816;  1  McLeu  411.        (o)  2  A.  R.  Maish.  841 ;  13  Pet.  360. 

(p)  Peters  G.  C.  Rep.  85;  23  Wend.  525;         (t)  4  Ohio  Rep.  873. 
but  see  1  Johns.  316;  6  Ohio  Rpp.  410.  (w)  I  Johns.  Chy.  Rep.  18,  560;  4  Ohio  373; 

(q)  Seg.  on  Dnm.  401;  Swan's  Stot.  465;  6  Johns.  Chy.  Rep.  813;  28  Pick.  167. 
6  Ohio  Rep.  410. 
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Interest—  Conduct  of  the  Jury. 

Where  payment  is  made  before  a  debt  is  dae,  if  the  debt  is  not  on  interest, 
in  the  absence  of  any  agreement,  the  payment  is  applied  to  the  debt  without 
ayowance  of  interest.  But  where  a  debt  is  on  interest,  and  a  part  payment  is 
made  before  it  is  due,  the  amount  paid  is  applied,  as  far  as  it  will  go,  to  the 
extinguishment  of  the  principal,  and  such  portion  of  the  interest  as  has  accrued 
upon  the  principal,  thus  extinguished,  at  the  time  of  the  payment/ 

Where  pa3nnents  are  made  after  the  debt  is  due,  and  exceeding  the  inters 
terest,  the  interest  is  discharged  up  the  time  of  the  several  payments,  and 
intere9t  calculated  on  the  balances  due/ 

Where,  the  payment  is  less  than  the  interest  due,  interest  continues  on  the 
debt  the  same  as  if  no  payment  had  been  made,  until  the  period  when  the  pay- 
ments, added  together,  exceed  the  interest  due,  when  the  interest  is  discharged, 
and  the  balance  of  the  amount  of  the  payments  are  applied  to  the  reduction  of 
the  principal.' 


Sec.  XVL    the  cokduct  of  the  jury  and  general  verdict. 

After  the  judge's  charge,  the  jury  either  give  their  verdict  without  leaving 
the  box,  or  retire  from  the  bar,  in  custody  of  an  officer,  to  deliberate.  They 
are  in  general  kept  together ;  and,  (unless  by  permission  of  the  court,)  with- 
out refreshment,  until  they  are  all  unanimously  agreed,  or  until  there  is  no  rea- 
sonable probability  of  their  agreeing,  by  further  confinement.  They  are  not 
allowed  to  speak  with  any  person,  in  relation  to  the  subject  matter  of  the  pend- 
ing verdict ;  nor  can  they  receive  any  fresh  evidence  in  private.*  But  they 
may  return  into  court  to  hear  any  evidence  of  which  they  are  in  doubt,  or  to 
ask  any  question  of,  or  further  instructions  from  the  court.^  But  a  member  of 
the  court  cannot  communicate  with  the  jury,  privately,  respecting  the  charge.* 

The  jury  cannot  take  with  them  evidence  which  has  not  been  shown  to  the 
court ;  and  if  the  party  for  whom'the  verdict  is  afterwards  given,  deliver  such 
evidence  to  them,  it  will  avoid  the  verdict.'  But  if  such  evidence  is  delivered 
by  the  opposite  party,  or  by  one  of  the  jurors  who  has  not  received  it  from  the 
parties,  it  will  not  afiect  the  verdict.* 

In  England  and  New-York  the  court  will  not  permit  the  jury  to  take  with 
them  any  papers  or  documentary  evidence,  other  than  letters  patent,  deeds,  and 
other  sealed  instruments,  unless  the  parties  consent.'  But  the  practice  is  other- 
wise, generally,  in  Ohio. 

(x)  5  Ohio  Rep.  261,  263;  8  Cowen  86,    676;  2  Hale  P.  C.  296;  see  2  Wend.  497. 
87,  n.  (c)  14  Ohio  Rep.  611. 

(y)    1    Johns.    Chy.  Rep.  17;  2  Id.  218;        (d)  Co.  Lit.  227  b. 
Wright,  169.  (e)  Cro.  Eliz.  616. 

(x)  Id.  lb.  (f)  24  Wend.  185,  419;  Cro.  Elis.  411;  1 

(a)  3  Bl.  Com.  875;  Cro.  Elit.  411,  412;  1  Ld.  Raym.  148;  1  Arch.  Prec.  196;  8  Johns. 
Arch.  Pr.  197, 196.  Rep.  252. 

(b)  7  Johns.  82;  9  Cowcn  67;  2  Ro.  Abr. 
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Condiict  of  the  4mj, 


While  the  jary  are  out,  it  is  their  duty  to  continue  together,  until  they  return 

into  court,  or  at  least  until  they  have  agreed  upon  the  rerdict.'  After  they 
have  agreed  upon  their  verdict,  the  mere  separation  of  the  jury,  unless  there 
be  some  suspicion  of  abuse,  (and  the  slightest  is  sufficient,)  will  not  avoid  the 
verdict  ;^  especiidly,  where  the  jury  before  they  separate,  seal  up  their  rerdict 
and  afterwards  come  into  court  and  deliver  it  in,  thus  sealed  up.^ 

(g)  8  Obio  Rep.  405;  1  Coweo,  221 ;  11  Ohio  if  he  cannot  be  found,  to  put  it  under  seal,  and 

Rep.  472.  bring  it  in  at  the  opening  of  the  court.    In  thus 

(fa)  Ohio  Rep.  406;  8  Cowen  689;  6  Id.  288;  fu  relaxing  ancient  rules,  we  have  experienced 

1  Id.  221.    In  the  caae  of  SutKff  v.  Gilbert,  8  no  inconrenienoe,  and  I  hare  no  doubt  we  miglit 

Ohio  Rep.  408,  the  court  lay  :  go  further  without  any  danger ;  for  I  belicTe  tha 

**  As  a  general  rule  a  jury  shall  not  be  permit-  more  confidence  is  placed  in  jurorsj  the  more  they 

ted  to  separate,  after  retiring  from  (he  bar  of  are  treated  like  reasonable  men,  the  more  will 

the  court,  until  they  have  agreed  upon  their  ver-  right  and  justice,  through  their  iustromentality, 

diet.    Still  there  may  be  peculiar  circumstances,  be  done. 

which  would,  to  some  extent,  justify  a  separa^  In  the  case  under  consideration,  the  jurors  did 

tion.    But  in  no  cases  would  it  be  proper  for  not  misbehave.    They  did  not  separate  until  a 

individual  jurors  to  mingle  with  others  than  their  verdict  ¥ras  found  and  placed  under  seal.    This 

fellows  until  a  verdict  is  found.    And  should  a  same  verdict  was,  at  the  opening  of  the  court 

jury,  of  their  own  pleasure,  having  been  put  in  on  the  next  morning,  delivered  to  the  court, 

chai^  ef  a  case,  leave  their  room  and  mingle  As  before  remariied,  it  must  be  treated  and  oon- 

with  the  people  of  the  town  or  vicinity,  and  sidered  the  same  as  if  returned  before  there  had 

afterwards  return  to  their  room  and  agree  upon  been  any  separation  of  the  jury.    The  question 

a  verdict,  it  would  be  good  ground  for  a  motion  then  arises,  whether  the  court,  after  a  jury  have 

to  set  aside  the  verdict,  and  for  a  new  trial.  once  returned  their  verdict,  have  the  power  to 

Formerly,  jurors  were  not  permitted  to  sep-  remand  them  to  their  room  for  further  consolta- 

arate  until  their  verdict  was  returned  into  court,  tion.     When  the  jury  return  a  general  wdict 

and  in  order  to  compel  them  to  agree,  they  were  settling  the  rights  of  the  parties,  and  upon  whidi 

deprived  of  the  necessaries  of  life  for  the  time  a  judgment  can  be  entered,  or  where  they  return 

being.     But  these  rigid  rules  have  been  much  a  special  verdict,  finding  the  focts  of  a  case  and 

relaxed  in  the  practice  of  this  state.    We  do  leaving  the  questions  of  law  arising  upon  thoee 

not,  it  is  true,  permit  jurors  to  separate  until  a^  facts  to  the  court,  it  would  be  improper  for  the 

verdict  is  found,  but  we  allow  them  all  neces-  court  to  send  thefln  out  again  for  further  coosid- 

sary  refreshments,  and  when  they  have  agreed  oration.    If  such  verdict  was  against  law  or  evi- 

upon  a  verdict,  if  the  court  ia  not  in  session,  dence,  the  only  relief  against  its  efiects  woold 

they  are  permitted  to  put  it  under  seal,  and  then  be  on  a  motion  for  a  new  trial.    But  where  the 

separate.     This  verdict  they  return  when  the  jury  have  decided  the  issue  between  the  parties, 

court  again  convenes.    The  verdict  thus  returned  but  have  foiled  to  return  a  complete  verdict,  as, 

has  the  same  effect  and  must  be  treated  in  the  for  instance,  where,  on  an  action  on  a  promissory 

same  manner,  as  if  returned  ia  open  oonrt,  be-  note,  they  have  found  for  the  plaintiff  the  amount 

fore  any  separation  of  the  jury  had  taken  pkice.  of  the  note  with  interest,  but  have  not  spedfiod 

But  if  after  having  once  agreed,  and  put  their  in  dollars  and  cents  that  amount,  they  may  with 

verdict  under  seal,  a  jury  shall  separate,  and  propriety  be  returned  to  their  room  to  make  the 

subsequently  meet  in  their  room  and  change  the  computation  of  interest. 

sealed  verdict,  such  altered  verdict  could  not.  The  case  under  consideration  is  somewhat 
with  propriety,  lay  the  foundation  of  a  judgment,  analogous.  The  jury  found  in  fovor  of  the  plain- 
Such  conduct  in  a  jury  would  constitute  that  de-  tiff,  they  fixed  upon  the  rule  of  damages,  and 
gree  of  misbehavior,  for  which  a  verdict  ought  to  that  rule  was,  the  amount  for  which  the  property 
be  set  aside.  The  most  common  practice  of  in  litigation  sold,  together  with  the  intereat  from 
this  court  is,  to  direct  the  jury,  that  if  the  court  the  specified  time.  Nothing  lemained  but  to 
shall  not  be  in  session  when  they  shall  have  compute  this  iuterest,  and  for  this  puqpoae  tlm 
agreed,  to  return  their  verdict  to  the  clerk;  and  jury  might  well  be  sent  out.    It  was  not  with  a 
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Conduct  of  the  Jury — Geneml  Verdict. 


If  the  jardrs  eat  or  drink  at  the  expense  of  the  party  for  whom  they  find, 
it  will  avoid  the  verdict.*' 

It  is  improper  for  the  jury  to  agree  that  each  put  down  a  sum,  divide  the 
whole  by  twelve,  and  adopt  the  quotient  as  their  verdict.*  But  if  this  be  done 
merely  as  a  reasonable  mode  of  ascertaining  the  general  result  of  the  opinions 
of  the  jury,  and  without  binding  themselves  to  abide,  at  all  events,  by  the  con- 
tingent result,  the  verdict  is  good.^  In  general,  however,  there  is  deception 
practiced  by  some  of  the  jury,  who,  knowing  the  amount  which  most  of  them 
will  adopt  as  the  verdict,  put  down  a  very  large  or  a  very  small  sum,  so  as  to 
bring  about  a  result  approximating  to  their  own  opinion. 

The  affidavits  of  jurors  will  not  be  received  to  impeach  the  verdict  for  mis- 
take or  error  in  respect  to  the  merits,  nor  to  prove  irregularity  or  misconduct  on 
the  part  of  the  jury.^    But  they  may  be  received  to  support  the  verdict.* 

The  verdict  must  comprehend  the  whole  issue  or  issues  submitted  to  the 
jury,  otherwise  the  judgment  founded  upon  it  may  be  reversed." 

In  cases  of  several  counts  or  issues,  the  jury  may  find  for  the  pkintifi*  on 
some,  and  for  the  defendant  on  the  rest  ;^  and  whenever  either  party  desire  it, 
the  court  will  direct  the  jury  to  find  for  the  pkintiflf  or  defendant,  specifically, 
upon  each  count  and  issue ;  and  if  the  action  be  slander  or  libel,  upon  each 
set  of  words  and  each  issue.** 

In  actions  ex  delicto,  against  several  defendants,  the  jury  may  find  one 
guilty  and  acquit  another.^ 

When  the  jury  have  agreed  upon  their  verdict,  they  return  to  the  bar. 
Their  names  are  then  called,  and  if  all  are  present,  they  are  asked  by  the 
clerk  if  they  have  agreed  upon  their  verdict ;  and  if  so,  for  whom  they  find. 

The  foreman  of  the  jury  then  pronounces  the  verdict  in  the  presence  of  the 
other  jurors,  which  is  either  general  or  special.  The  general  verdict  (which 
is  the  usual  one)  is  then  delivered  viva  voce,  in  which  the  jury,  by  their  fore- 
man, announce  that  they  find  for  the  plaintiff  or  for  the  defendant ;  and  if  for 
the  plaintiff,  and  in  actions  for  damages,  they  at  the  same  time  state  the  amount 
of  the  damages,  thus:  ^^Wt  find  for  the  plaintiff  (two  hundred  and  ten)  dol- 
lars damagesj^  or  «  We  find  for  the  defendant. *^'^ 

In  case  of  several  issues,  the  jury  announce  their  verdrct  thus  :  <*  fVe  find 
for  the  plaintiff  on  the  [[first,  third  and  fifth]  issues,  two  hundred  and  ten  dol- 

view  to  m&ke  any  change  in  the  verdict,  or  to  (k)  6  Hill.  660;  10  Ohio  Rep.  iSO',  6  Cowen 

Mttle  any  new  principle,  but  to  carry  out  the  54}  1  Wend.  297;  4  Johns.  487. 

original  finding.    And  if  there  was  any  evi-  (1)  Id.  lb. 

dence  before  the  jury  ahowing  the  amount  for  (m)  5  Ohio  Rep.  227, 259 ;  6  Ohio  Rep.  521 ; 

which  the  property  had  been  sold,  and  which  had  8  Salk.  872;  9  Ohio  Rep.  181 ;  7  Id.  part  2, 

by  them  been  overlooked,  it  was  proper  for  the  282 ;  9  Ohio  Rep.  181.  See  post  '<  Writs  of  Er- 

eoint  to  refer  them  to  ii.  ror,"  Blc. 

(h)  Co.  Litt.  227;  1  Hill.  207.  (»)  Arrh.  PI.  213 

(i)    10  Wend.  695;  1  Cowen2S8;  15  Johns.  (o)  See  ante  555,  note. 

87.  (p)  See  ante  102, 108,  911. 

Q  )  4  Johns.  487;  1  Blass.  580,  648  (q)  8  Bl.  Con*.  877;  1  Arch.  Pr.  196,  218. 
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Special  Verdict. 


lars  damages;  and  for  the  defendant  on  the  [second  and  fourth]  iMSUta. 
But  DO  particular  form  is  required. 
The  verdict  thus  informally  announced  is  put  into  form  by  the  clerk/ 
If  the  jury  have  made  any  mistake  in  their  verdict,  bo  that  the  same  cannot 
be  put  into  proper  form,  or  the  principle  upon  which  it  is  found  cannot  be  car- 
ried out,  or  if  they  have  overlooked  an  issue,  or  have  otherwise  committed  an 
error,  (as  omitting  interest,)  the  court  will  direct  them  to  again  retire  and  cor- 
rect the  verdict.'  But  after  a  jury  have  announced  their  verdict,  and  have 
been  discharged  and  separated^  they  cannot  be  recalled  to  alter  or  amend  it/ 


Sec.  XVII.    special  verdict. 

The  jury  are  not  compelled  to  give  a  genera]  verdict,  but  may  give  a  spe- 
cial verdict,  setting  forth  the  facts,  and  require  the  court  to  decide  the  law  upcMi 
the  facts  stated." 

A  special  verdict  seldom  occurs  in  practice. 

When  there  are  doubts  as  to  the  legal  effect  of  the  evidence,  a  special  case 
can  be  made  in  the  form  of  a  special  verdict,  instead  of  demurring  to  the  evi- 
dence. A  minute  of  the  facts,  thus  specially  found,  being  made  at  the  time 
by  the  court  or  counsel,  the  verdict  is  afterwards  drawn  up  in  form  by  the 
attorney  of  the  plaintiff,  and  settled  in  the  same  way  by  the  counsel  and  court 
as  has  heretofore  been  mentioned  in  regard  to  a  bill  of  exceptions,^  and  is  then 
entered  at  length  on  the  journal  of  the  court  as  the  special  verdict  of  the  jury, 
and  set  down  for  argument.  The  form  of  a  special  verdict  is  given  in  a  sub- 
sequent chapter." 

(r)  Wright  646;  8  Ohio  Rep.  884;  8  Ohio        (u)  Swan's  Stat.  496;  aee  the  form  of  (he 

Rep.  405;  2  Ohio  Rep.  81 ;  rerdiet  po«t  chap.  21,  sec.  8,  No.  8. 

(a)  8  Ohio  Rep.  406 ;  7  Johnf.  32;  tee  ante        (t)  See  ante,  p.  906. 
p.  918,  note.  (w)  See  chapter  21,  sec.  8,  Form  No.  8. 

(t)  11  Ohio  Rep.  472;  but  see  8  Ohio  Re|h. 
406. 


CHAPTER   XX. 


PROCEEDINGS  AFTER  TRIAL  AND  BEFORE  JUDGMENT, 

8KCTION  I.      MOTION  TO  SET  ASIDE  THE  VERDICT,  AND  FOR  A  NEW  TRIAL. 

1.  Within  what  time  to  be  made. 

2.  By  whom  to  be  made. 

3.  Grounds  of  the  motion  generally. 

4.  For  the  want  of  a  proper  jury. 

5.  For  misbehaviour  of  the  prevailing  pajrty. 

6.  For  misconduct  of  the  jury.     See  ante,  p.  917  to  920. 

7.  The  absence  of  the  party,  his  counsel,  or  a  witness. 
6.  Surprise. 

9.  On  account  of  newly  discovered  testim<xiy« 

10.  Excessiveness  of  the  damages. 

11.  Smailness  of  the  damages. 

12.  Misdirection  of  the  court,  and  the  admission  or  rejection  of 

testimony. 

13.  Because  the  verdict  is  against  the  law  or  the  evidence. 

14.  How  the  motion  made,  with  forms. 

15.  Proceedings  if  the  motion  is  allowed. 

16.  Proceedings  if  the  motion  is  overruled. 

17.  Costs  of  the  term  when  a  verdict  is  set  aside. 
II.    MOTION  TO  SET  ASIDE  A  NONsurT.    See  ante,  p.  900. 

III.  MOTION  IN  ARREST  OF  JUDGMENT. 

IV.  MOTION  FOR  REPLEADER. 

V.      MOTION  FOR  JUDGMENT  NON  OBSTANTE  VEREDICTO. 


Sec.  I.     MOTION  to  set  aside  the  verdict,  and  for  a  new  trial. 

1.     Within  tohat  time  to  be  made. 

This  motion  is  generally  made  immediately  after  the  verdict  is  rendered. 
In  some  of  the  circuits,  the  rules  of  court  require  a  party  to  make  the  motion 
on  the  same  day  that  the  verdict  is  rendered.  But  the  practice  diiBfeis  in 
difierent  circuits.  If  not  made  daring  the  term,  and  judgment  is  entered  on 
the  verdict,  it  is  of  coarse  a  waiver  of  the  motion. 

It  must  precede  a  motion  in  arrest  of  judgment.* 

(8)  SwM'aStat.  671,  $M. 
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2.     By  whom  to  be  made. 

Id  general,  where  there  are  several  defendants,  they  most  all  join  in  the 
application ;  and  where  there  are  several  issues,  the  motion  for  a  new  trial 
roust  be  as  to  all  the  issues.^ 


3.     Grotmds  of  the  motion^  generally. 

This  application  is  in  general  made  on  one  or  more  of  the  following  grounds : 
1st.     For  the  want  of  a  proper  jury. 
2d.     For  misbehaviour  of  the  prevailing  party. 
3d.     For  misconduct  of  the  jury. 

4th.     The  absence  of  the  party,  or  his  counsel,  or  a  witness. 
5th.     Surprise. 

6th.    On  account  of  newly  discovered  evidence. 
7th.     Excessiveness  of  the  damages. 
8th.     Smallness  of  the  damages. 

9th.     Misdirection  of  the  coort,  and  the  admission  and  rejection  of  testi- 
mony. 

lOth.    Because  the  verdict  is  against  the  law  or  the  evidence. 


4.     For  the  tdant  of  a  proper  Jury, 

It  seems  that  in  Kentucky,  whatever  would  be  a  good  ground  of  challenge 
to  a  juror,  if  discovered  in  time,  will  be  cause  for  granting  a  aew  trial,  if  not 
discovered  until  the  jury  have  retired  to  consider  their  verdict.' 

But  this  does  not  seem  to  be  the  rule  in  this  State ;  for,  a  new  trial  will  not 
be  granted  on  the  ground  that  a  juror  had,  unknown  to  the  party,  formed  and 
expressed  an  opinion,  and  prejudged  the  case ;  although  not  discovered  by  the 
party  until  after  the  trial.**  The  party  should  have  challenged  the  juror  f  and 
by  not  putting  the  inquiry  to  the  jury  as  to  previously  formed  opinions,  and 
ascertaining,  or  at  least  endeavoring  to  ascertain  the  fact,  such  cause  of  chal- 
lenge is  waived,  and  the  party  cannot  afterwards  avail  himself  of  such  neglect 
to  set  aside  the  verdict.  But  if  the  party  put  the  inquiry  to  the  jury  as  to 
previously  formed  opinions,  and  thus  endeavored  to  ascertain  the  fact  before 
the  jury  were  sworn,  or  by  an  examination  upon  voir  dire,  and  failed  to  ascer- 
tain the  f^ct  which  would  have  disqualified,  and  it  be  afterwards  discovered 
that  a  juror  did  not  stand  indifferent  in  the  cause,  a  new  trial  will,  it  seems,  be 
granted.* 

So,  objections  to  a  juror  on  account  of  his  not  being  a  citizen  of  the  county 

(b)  Butler's  N.  P.  826.  14  Matt.  206;  see  6  Mau.  67. 

(c)  Hmrdin,  167;   4  Bibb«  45,  272,  191 ;  4        (e)  1  Gilman,  659 ;  14  Mass.  296 ;  and  see  18 
Litt .  117 ;  8  Bibb.  847.  Ohio  Rap.  867  $  8  Scam.  412 ;  1  Bobimon,  786  \ 

(d)  7  Watts  k.  Serg.  416 ;  18  Ohio  Rep.  867;  9  Shep.  198. 
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or  State,  or  haviDg  been  called  by  mistake  in  the  place  of  a  regular  juror ;  or 
on  account  of  any  mistake  or  omission  in  bis  being  summoned  or  empanelled, 
wbere  no  fraud,  collusion  or  apparent  injury  bas  ensued,  cannot  avail  a  party 
on  a  motion  for  a  new  trial/  Wbere,  bowever,  a  mistake  as  to  a  juror  bas 
been  intentional  and  productive  of  some  injustice,  the  court  will  set  aside  tbe 
verdict  :*  tbe  court  in  such  case  exercising  a  discretion.^ 


6.     For  Misbehavior  of  the  prevailing  Party. 

If  a  party  for  wbom  a  verdict  is  rendered,  deliver  to  tbe  jury,  after  tbey  bave 
left  the  bar,  evidence,  which  bas  not  been  shown  to  tbe  court,  will  avoid  tbe 
verdict,  unless  it  appear  that  tbe  jury  did  not  look  at  it.* 

Any  tampering  with  the  jury  by  a  party,  personally,  or  through  others,  to 
influence  their  verdict,  will  avoid  it,'  But  merely  desiring  a  juror  to  attend  at 
tbe  trial  of  tbe  cause,  is  no  ground  for  a  new  trial/ 

Wbere  handbills  reflecting  on  tbe  plaintiff's  character  were  distributed  in 
court,  and  shown  to  tbe  jury  on  tbe  day  of  tbe  trial,  a  new  trial  was  granted, 
although  the  defendant  by  his  affidavit,  denied  all.  knowledge  of  tbe  handbills/ 

Where  by  fraudulent  tricks  upon  tbe  part  of  tbe  defendant,  the  plaintiff's 
attorney  was  taken  by  surprise  and  the  defendant  thereby  obtained  a  verdict, 
tbe  court  granted  a  new  trial/ 


6«    For  MUeonduct  of  the  Jury. 

This  subject  bas  been  already  adverted  to  when  treating  of  tbe  conduct  of  a 
jury- 

Tbe  affidavits  of  jurors  will  not  be  received,  for  tbe  purpose  of  showing  that 
the  verdict  should  be  set  aside  on  account  of  tbe  misconduct  of  tbe  jury ;  but 
will  be  received  to  explain  or  repel  any  charges  made  against  them.*" 


7«     7%€  ab$mu  of  the  Party^  his  Counsel  or  a  ^Fitness. 

It  is  rare  to  set  aside  a  verdict  on  account  of  the  absence  of  counsel  or  a  wit- 
ness ;  for  tbe  party  should  have  applied  before  the  trial  for  a  continuance ; 
though  it  has  sometimes  been  done/ 

(0   1  Pick.  38;  1  A.  K.  Manh.  312$  4        (k)  3B.  &P.27S. 

TerK.lll;  9Dain,2eti7Met.S».  (1)2  Arch.  Pr.  266j  lee  1  Borr.  862;  5 

(g)  12  East,  229.  Taont.  277;  1  W.  Bi.  298. 

(h)  See  7  Wend.  417.  (a)  See  ante,  p.  917,  et  eeq. 

(a)  Co.  Litt.  227b.;  (n)  1  Halst.  S44;  2  Salk.  646;  8  B.  ft  A. 

(i)  2  Aidk  Pr.  266i  ItMaai.  218$  1  Serg.    828;  1  Gaine*!  Rep.  Ill;  2  Chin.  Rep.  288; 

*  K»  189.  8  Tamt.  484 ;  2  Ouae'e  Rep.  888, 384 ;  8  Dana, 

Q)  1  Stra.  843.  81 ;  1  Litt.  24;  4  Litt.  1 ;  1  A.  R.  Manh.  880. 
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For  a  like  reason,  a  new  trial  will  seldom  be  granted  when  a  yerdict  has 
been  given  or  a  non-suit  entered,  for  want  of  evidence  which  might  have  been 
produced  on  the  trial  ;**  and,  in  general,  the  absence  of  a  material  witness  will 
not  be  allowed  as  the  ground  for  a  new  trial,  where  the  parly  might  have 
moved  for  a  continuance.'* 


8.     Surprise, 

When  a  witness,  absents  himself  during  the  trial,  or  is  taken  suddenly  ill 
during  the  trial,  so  that  he  cannot  be  examined,  the  court  will  grant  a  new  trial.** 
So,  where  the  attorney  of  one  of  the  parties  bad  in  his  possession  a  deed,  im- 
portant to  the  rights  of  the  other  party,  and,  before  the  trial,  delivered  it  to  a 
third  person,  without  apprising  his  adversary,  who  notified  the  attorney  to  pro- 
duce the  deed,  and,  on  trial,  first  learned  that  it  was  not  in  his  'possession,'  the 
verdict  was  set  aside. 

In  no  case,  however,  is  a  new  trial  granted  on  account  of  surprise,  when 
the  surprise  may  be  attributed  to  laches  or  want  of  diligence ;'  or,  having  oc- 
curred before  the  trial,  could  have  been  avoided  by  an  application  to  put  ofifthe 
trial.* 

Unexpected  evidence,"  or,  an  expected  defence,''  or,  the  discovery  after  the 
trial  of  the  incompetency  of  a  witness,*  will  not  entitle  a  party  to  a  new  trial.' 
So,  the  unexpected  rejection  of  a  copy  of  a  writing  which  was  not  competent 
evidence,  will  not  justify  granting  a  new  trial.' 

But  no  very  definite  rule  can  be  laid  down  upon  this  subject,  as  it  must  be 
left  very  much  to  the  discretion  of  the  court. 


9.     On  account  of  newly  discovered  Evidence. 

To  obtain  a  new  trial  on  the  ground  of  newly  discovered  testimony,  it  must 
be  made  to  appear  by  affidavits : 

1.  That  the  evidence  has  been  discovered  since  the  trial.' 

2.  That  no  laches  is  imputable  to  the  party  ;*  that  is,  that  the  evidence  with 
reasonable  attention  and  dihgence,  could  not  have  been  discovered  before  the 
trial, 

3.  That  the  newly  discovered  evidence  is  not  only  material,  but  of  such  a 

(o)  1  Wils.  98;  8  Salk.  861.  8  Taunt.  236;  2  Moore,  179. 
(p)  16  Johns.  298 ;  8  Taunt.  286.  (▼)  9  Johns.  77. 

(q)  26  Wend.  668$  14  Johns.  112.  (w)  1  T.  R.  717;  1  B.  &  Poll.  429,  n.;  17 

(r)  7  Wend.  62.  Mass.  616. 
(s)  1  A.  K.  Marsh.  384, 360;  8  McGocd,258;        (x)  But  see  16  Mass.  878. 
4  N.  Hamp.  118;  6  Halst.  242.  (y)  7  J.J.  Marsh.  816. 

(t)  4  Bibb,  70;  1  J.  J.  Marsh.  96.  (s)  Caine's  Rep.  166;  10  Wend.  285; 

(u)  4  Litt.  117;  4  Halst.  226;  4  Johns.  426;       <a)  18  Johns.  488;  6  Wend.  127;  10  id. 
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nature  that  its  legitimate  effect  would  be,  probably,  to  require  a  difierent  ver- 
dict.^ It  must  not  be  merely  cumulative  ;  that  is,  additional  facts  and  circum- 
stances going  to  establish  the  same  facts  which  were  controverted  on  the  trial ; 
or  of  additional  witnesses  to  the  same  facts  and  circumstances,^  unless  the  testi- 
mony is  of  a  different  kind  and  character  from  that  adduced  on  the  trial/  Thus, 
if  the  question  controverted  was,  whether  a  bond  had  been  paid ;  and  wit- 
nesses were  examined  on  the  trial  to  prove  payment  by  circumstantial  evidence, 
but  the  defendant  failed  in  satisfying  the  jury  that  he  had  paid  the  bond ;  if, 
aAer  the  trial,  he  find  a  receipt  showing  the  payment,  and  show  that  he  had 
before  made  reasonable  search  for  it,  the  court  would  not  deem  this  merely  cu- 
mulative, but  direct  testimony,  and  would  grant  a  new  trial. 

When  the  newly  discovered  evidence  is  merely  for  the  purpose  of  impeach- 
ing the  testimony  of  a  witness,  it  will  form  no  ground  for  a  new  triaL* 

4.  The  newly  discovered  evidence  must  be  disclosed  in  the  affidavit,  so  that 
the  court  may  determine  whether,  by  the  introduction  of  the  evidence,  a  differ- 
ent verdict  ought  to  be  obtained/  For,  if,  with  the  newly  discovered  evidence 
before  them,  the  jury  ought  to  come  to  the  same  conclusion  they  have  done,  it 
would  be  useless  to  grant  a  new  trial.' 


10.    Excessiveness  of  the  Damages. 

Where  the  damages  may  be  ascertained  by  mere  calculation  and  there  be  a 
material  mistake,  and  in  other  actions  on  contracts,  if  it  appear  clearly  that  the 
damages  are  excessive,  the  court  will  grant  a  new  trial.'  But  an  inconsidera- 
ble excess,  even  in  assumpsit,  is  no  ground  for  setting  aside  the  verdict.^ 

In  actions  ex  delicto,  such  as  for  criminal  conversation,'  seduction,'^  battery,^ 
false  imprisonment,*  slander,*  malicious  prosecution,*  or  the  like,""  the  verdict 
will  not  be  det  aside,  unless  the  amount  of  damages  is  so  flagrantly  outrageous 
and  extravagant  as  to  show  that  the  jury  acted  corruptly,  or  under  the  influence 
of  possiony  partiality  or  prejudice  .■* 

(b)  4  Ohio  Rep.  44;  3  Caine's  Rep.  ISi,  186.        (g)  1  Taunt.  491 ;  2  Arch.  Pr.  2M;  12  Ohio 

(c)  8  Johns.  84 ;  6  Pick.  114, 116;  16  Johni.    Rep.  182. 

210;  10  Pick.   16;  9  Cowen,  266;  1  A.  K.  (h)  1  Dana,  366;    6  /ohm.  270;  Litt.  Sel. 

Manh.  161 ;  6  Ohio  Rap.  376.  Ca.  178;  Hardia,  817;  12  Ohio  Rep.  132. 

(d)  4  Wend.  679.  (i)  4  T.  R.  661 ;  16  Weod.  270;  1  Barr.  609. 

(e)  1  Caine'i  Rep.  24;  6  Ohio  Rep.  876 ;  4  (j)  11  East.  23;  8  Wib.  18. 
Johne.  426;  9  Ohio  Rep.  147;  6  id.  248 ;  8  id.  (k)  6  T.  R.  267;  2  Wili.  262. 
266;  bat  iee  14  Johnc.  186.  (1)  2  Wib.  160,  206,  244. 

(f )  1  A.  K.  Marah.  188 ;  4  Ohio  Rep.  44 ;  1        (m)  13  Ohio  Rep.  366. 
's,  24;  6  Haht.  260;  4  Johns.  426;  and        (n)  23  Wend.  86;  Cowp.  37. 

6  Ohio  Rep.  87.  (o)  Cowp.  280;  2  W.  Bl.  929. 

g)  Per  Hitchcock,  J.  4  Ohio  Rep.  46.  (p)  9  John*,  46;  10  Id.  448;  12  Id.  284;  18 

Ohio  Rep.  866. 
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11.     Smallne99  of  the  Damages. 

On  the  other  hand,  in  actions  for  torts  above  mentioned,  a  new  trial  wiU  not 
be  granted  on  account  of  the  smallness  of  the  damages,<i  anless  it  have  arisen 
from  some  mistake  in  point  of  law,  either  upon  the  part  of  the  court'  or  of  the 
jury/  or  from  some  unfair  practice  on  the  part  of  the  defendant.* 

The  omission  to  assess  nominal  damages  where  substantial  justice  has  been 
done,  is  no  cause  for  a  new  trial.a 


12.     Misdirection  of  the  Courts  and  the  admission  or  rejection  of  testimony. 

These  grounds  of  a  motion  for  a  new  trial  hare  been  adverted  to,  in  treating 
of  the  bill  of  exceptions. » 

Where  the  court  see  that  justice  has  been  done,  they  will  not  set  aside  the 
verdict  to  let  in  evidence  improperly  rejected,  or  where  improper  evidence 
merely  cumulative  was  admitted  on  the  trial,  when  such  evidence,  whether 
admitted  or  rejected,  would  not  vary  the  result.*  So,  where  justice  has  been 
done,  a  new  trial  will  not  be  granted  to  let  in  a  technical  defence.. 

If  the  court  erred  in  favor  of  the  party  moving  for  a  new  trial,'  or  if  the  ob- 
servations of  the  court  to  the  jury,  which  are  complained  of,  were  erroneous, 
but  were  immaterial  and  did  not  affect  the  merits  of  the  case,  a  new  trial  will 
not  be  granted.! 


13.     Because  the  verdict  is  against  the  law  or  the  evidence. 

In  general,  where  a  verdict  is  against  law,  a  new  trial  will  be  granted.  But 
where  the  verdict  is  not  in  accordance  with  strict  law,  but  is  just,  and  the  rig- 
orous exaction  of  sharp  legal  principles  would,  in  the  case,  be  hardly  reconci- 
lable with  conscience,  the  court  will  not  disturb  the  verdict.4 

So,  if  the  jury  find  a  verdict  contrary  to  the  evidence,  the  court  will,  in  gen- 
eral, grant  a  new  trial.  But  if,  on  the  whole,  the  justice  of  the  case  do  not 
require  it,**  or,  a  verdict  be  found  for  the  defendant,  in  a  vexatious  or  hard  ac- 
tion, or  for  the  plaintiff,  after  an  unconscionable  defence,*"  a  new  trial  will  not 
be  granted,  unless  some  rule  of  law  has  been  violated.** 


(q)  Stra.  940, 1061;  2  Doug.  609. 

(r)  Stra.  1259;  2  Dong.  510. 

(s)  Stra.  425. 

(t)  2  Salk.1647;  2  Aroh.  Pr.  264. 

(u)  5  Blackf.  881. 

(t)  See  ante,  p.  903. 

(w)  6  Ohio  Rep.  87. 

(i)  6  Ohio  Rep.  109. 

(y)  10  Ohio  Rep.  162. 


H.  417;  4  B.  Monroe^  386;  IS  Conn.  468 ;  21 
Wend.  354. 

(a)  6  Ohio  Rep.  109;  2  Arch.  Pr.  268;  3  B. 
&C.857;  6  Ohio  Rep.  87. 

(b)  4  T.  R.  468;  8  Wila.  27^  2  Id.  302, 862; 
2  W.  Bl.  1221 ;  2  Burr.  986;  Cowp.  697;  1  M. 
&  S.  676. 

(c)  I  Burr.  11,54;  8  Id.  1306;  2  Salk.668 
644,648. 


<z)  6  Ohio  Rep.  88.  609;  23  Wend.  79;  25        (d)  2  Cowen,  479;  2  Price,  282;  4  Bing.  196 
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If  the  evidence  given  on  the  trial  was  contradictory  or  doubtful,  there  being 
no  decided  preponderance  either  way,  a  new  trial  will  not  be  granted ;  and  the 
role  in  general,  is,  that  the  verdict  must  be  manifestly  and  palpably  against 
the  weight  of  evidence,  to  authorize  the  granting  of  a  new  trial  on  that  ground/ 

Of  course,  where  the  verdict  depends  on  the  credit  of  witnesses,  the  court 
will  seldom  set  it  aside/ 

Where  facts  are  disclosed  on  a  motion  for  a  new  trial,  affirming  the  cor- 
rectness of  the  fact  found  and  involved  in  the  verdict,  a  new  trial  will  not  be 
granted.^ 

Where  a  jury  have  found  a  verdict  either  against  the  law  or  evidence,  in 
favor  of  the  defendant,  in  a  case  where  on  the  merits,  the  plaintiff  could  re- 
cover but  a  trifling  sum,  the  court  will  refuse  to  interfere,  because<-the  interfe- 
rence would,  in  fact,  be  a  prejudice  to  the  plaintiff.** 

In  Ejectment,  after  a  verdia  for  the .  defendant,  a  new  trial  is  hardly  ever 
gianted  ;  for,^  inasmuch  as  the  judgment  is  no  bar  to  a  subsequent  action,^  and 
a  subsequent  adverse  judgment  vacates  the  former  judgment,*^  the  plaintiff  may 
as  well  begin  anew,  as  pay  the  costs  on  a  new  trial/ 


14.     How  the  motion  made,  tmth  forms. 

Upon  the  motion  being  made  in  open  court,  the  clerk  enters  on  the  joumaU 
immediately  after  the  entry  of  the  verdict,  the  motion,  as  follows : 

And  thereupon  the  £defendant3  moved  the  court  to  set  aside  the  said  verdict 
and  for  a  new  trial,  for  reasons  on  file. 

The  party  moving  for  a  new  trial  files  with  the  clerk  the  reasons  of  the 
motion,  which  are  usually  headed  thus : 


V.     lln 
!.  D.J 


A.  B.  _ 

[[Assumpsit.3 


The  said  [C.  D.]  now  comes  and  moves  the  court  to  set  aside  the  verdict 

and  fpr  a  new  trial  in  this  cause,  for  the  reasons  following : 

I.     That  [&c,] 

J.  S„  Att'y  for  C,  D, 

(e)  6  Ohio  Rep.  4W;  12  Wend.  27;  12  N.        (k)  Id.  lb. 

Hunp.  171;  6  Uigh,  280;  6  Leigh,  006 ;  7  Ohio  (1)  6  Ohio  Rep.  256.    A  jadgment  in  Ejeet- 

Rep.  (Part  1)  276;  6  Id«  246.  ment,  however,  natil  reverted  or  yaceted  by  a 

(f)  Stra.  1142;  2HtU,  676;  2  WeDd.862;  6  Mibeeqnent   adverse    recovery,    is   conclosi^ 
GQweii,682.  agaioet  parties  and  privies  for  the  tine  laid  in 

(g)  6  Obio  Rap.  409, 417 ;  1  Halst.  484.  the  decbratioo;  6  Ohio  Rep.  609.  For  the  efleot 
(h)  6  Maes.  866.  of  a  judgokent  ^n  ejectment  in  collateral  cases, 
(i)  60hio  Rep.  266;  6  Id.  246                          see  1  Edw.  Ghy.  Rep.  881. 

<j)  6  Ohio  Rep.  609. 
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15.     Proceedings  if  the  motion  is  allowed. 

If  the  motion  is  allowed,  the  cause  is  continued,  and  proceeds  to  trial  in  like 
manner  as  if  no  trial  had  heen  had. 

The  journal  entry  in  such  case  may  be  as  follows : 

Form  of  Journal  Entry  where  amotion  for  a  New  Drial  is  allowed. 
A.  B. 


..  B.1 

V.     I  In 


[Assumpsit.] 
C.  ^    " 

This  day  the  motion  heretofore  made  in  this  cause  to  set  aside  the  verdict 
and  for  a  new  trial  was  heard  by  the  court ;  on  consideration  whereof,  it  is 
ordered,  that  said  verdict  be  and  the  same  is  hereby  set  aside  and  a  new  trial 
granted;  and  it  is  further  ordered  [that  the  costs  herein  abide  the  event  of  the 
suit,  or  say]  that  within  sixty  days  the  costs  herein  of  the  present  term  be  paid 
by  the  [plaintiff  or  defendant,]  and  this  caose  is  continued. 


16.     Proceedings  if  the  Motion  is  overruled. 

We  have  already  seen"  that  exception  can  be  taken  to  the  opinion  of  the 
court  overruling  amotion  for  a  new  trial  on  account  of  the  verdict  being  against 
the  law  or  evidence,  or  for  the  misdirection  of  the  court.  The  form  of  the  bill 
of  exceptions,  in  such  case,  has  already  been  given. 

If  the  motion  is  overruled  the  journal  entry  is  generally  in  the  form  follow- 
ing: 

Form  of  Journal  Entry  where  a  Motion  for  a  New  Trial  is  overruled. 


V.       I 

I.  D.J 


A.  B.  . 

In  [Assumpsit.] 


This  day  the  motion  heretofore  made  in  this  cause  to  set  aside  the  verdict 
and  for  a  new  trial,  was  heard  by  the  court ;  on  consideration  whereof  it  is 
ordered  that  said  motion  be  and  the  same  is  overruled.  Thereupon  a  bill  of 
exceptions,  signed  and  sealed  by  the  court,  was  filed,  and  is  made  a  part  of  the 
record  herein. 


17.     Costs  of  the  Term  when  a   Verdict  is  set  aeide. 

When  the  verdict  is  set  aside  on  account  of  a  mistake  made  by  the  court  in 
the  law,  the  costs  generally  abide  the  event  of  the  suit,  for  it  is  the  misfortune 
and  not  the  fault  of  either  party,  that  the  costs  of  the  term  have  been  incurred. 

(m)  Ante  p.  903. 
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«  '  

NetJon  in  Arrest  of  Judgment, 


But  in  most,  other  cases  the  court  require  the  party  making  the  motion  to 
pay  the  costs  of  the  term ;  though  the  court  in  all  cases  may  exercise  a  dis« 
cretion,  as  to  the  terms  upon  which  they  allow  a  new  trial. 


Sec.  II.    MOTION  to  set  aside  non-suit. 

This  subject  has  been  already  sufficiently  adverted  to,"  and  is  only  here 
mentioned  as  one  of  the  motions  which  may  occur  after  verdict. 


Sec.  III.     motion  in  arrest  of  judohent. 

As  there  are  but  few  errors  that  can  be  taken  advantage  of  by  a  motion  in 
arrest  of  judgment,  it  does  not  very  often  occur  in  practice. 

The  difierence  between  this  motion  and  that  for  a  new  trial,  is,  that  the  latter 
must  be  for  some  matter  wholly  extrinsic  and  foreign  to  or  dehors  the  record ; 
while  the  former  must  be  for  some  matter  intrinsic  and  confined  to  the  record.^ 

If  it  appears  from  the  declaration  that  the  plaintiff  has  no  cause  of  action, 
the  judgment  will  be  arrested.^ 

Objections,  however,  to  the  form  of  the  action,  the  process,  &c.,and  all  tech- 
nical objections  to  the  declaration  or  other  pleadings,  are  cured  by  the  verdict.*^ 

The  court  will  presume  a  great  deal  to  uphold  a  verdict.'  Thus,  where  s 
count  for  money  had  and  received,  omits  to  state  for  whom  or  for  whose  use 
it  was  received,  the  court  will  presume,  after  verdict,  that  such  use  was 
proved.* 

Where  a  fact,  which  ought  to  be  alleged  in  the  declaration,  is  supplied  in 
the  plea,  the  judgment  will  not  be  arrested.* 

Whenever  the  facts  are  substantially  alleged,  no  matter  how  informally, 
which  the  party  was  bo^nd  to  prove  on  the  trial  in  order  to  entitle  him  to  a 
verdict,  the  judgment  cannot  be  arrested." 

Where  there  is  a  general  verdict,  if  there  be  a  good  count  in  the  declaration, 
judgment  must  follow  on  the  verdict. 

What  is  said  in  a  subsequent  chapter  as  to  writs  of  error,  is,  in  general, 
equally  applicable  upon  a  motion  to  arrest  the  judgment,  when  the  error  relates 
to  the  proceedings  before  verdict.^ 

The  journal  entry  of  the  motion,  follows  after  the  motion  for  a  new  trial  is 
overruled,  or  if  no  motion  for  a  new  trial  has  been  made,  it  follows  after  the 
verdict,  or  assessment  of  damages  on  default,  thus : 

(D)  8m  a«te  p.  900.  (s)  Id.  lb. 

(o)  1  Selba'B  Prac.  601.  (t)  2  Ohiu  Rep.  197. 

(p)  2  Ohio  Rep.  204.  (u)  42  vol.  Stat.  72;  14  Ohio  Rep.  127. 

(q)  42to1.  Stat.  72;  Swan's  Stat.  687,  see.  (v)  16  Ohio  Rep.  838. 

141.  (r)  2  Ohio  Rep.  204.  (w)  See  poft,  «  WriU  of  Enror/*  ke. 
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Motion  in  Arrest  of  Judgment — Repleader. 


Form  of  Journal  entry  of  a  Motion  to  arrest  the  Judgment, 

The  defendant  now  comes  and  moves  the  court  to  arrest  the  judgement  here- 
in, for  reasons  on  file. 

The  reasons  filed  are  usually  in  the  form  following : 
A.  B. 


V.     I  In 

I.  D.J 


£Assumpsit.3 
C. 

The  defendant  comes  and  moves  the  court  to  arrest  the  judgment  herein,  for 
the  reasons  following : 

1.  Because,  [&c.] 

J.  S.,  Attorney  for  Defendant. 

[Date.'] 

When  a  judgment  is  arrested  the  defendant  recovers  his  costs." 

Form  of  Journal  entry  overruling  the  Motion  in  Arrest  of  Judgment . 


.  D.J 


A.  B. 
C 


This  cause  came  on  [again]  to  be  heard  upon  the  motion  of  the  defendant  to 
arrest  the  judgment,  on  the  verdict  rendered  herein ;  on  consideration  whereof,* 
it  is  ordered  that  said  motion  be  overruled. 

Form  of  Journal  entry  Sustaining  the  Motion. 

As  in  the  preceding  to  the  *,  and  then  as  follows :]  and  the  court  being  of 
the  opinion  that  no  judgment  can  or  ought  to  be  rendered  on  said  verdict,  it  is 
ordered  that  judgment  herein  be  and  the  same  is  arrested.  It  is  therefore 
considered,  that  the  defendant  go  hence  and  recover  of  the  plaintiff  his  costs 
herein,  taxed  to  ■       dollars  — -  cents. 


Sec.  IV.     MOTION  for  repleader. 

When  a  plea  or  replication  is  good  in  substance,  and  some  immaterial  part 
of  it  is  traversed,  leaving  the  main  fact  unfound  by  the  jury,  the  verdict  is 
found  upon  an  immaterial  issue.  In  such  case,  and  in  all  cases  where  the  issue  is 
of  such  a  nature  that  the  court  can  give  no  judgment  upon  it,  the  party  against 
whom  the  verdict  is  rendered  may  move  the  court  for  a  repleader,  that  is,  order 
the  parties  to  plead  anew,  beginning  at  the  first  fault  which  occasioned  the  im- 
material issue. 

(x>  Swan's  Sut.  681,  sec.  122. 
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Motion  for  Judgm^Dt  Non  Obstante  Veredicto. 


The  distinction  between  a  repleader  and  a  judgment  non  obstante  veredicto, 
with  which  it  has  been  sometimes  confounded,  is  this :  A  judgment  non  ob- 
stante veredicto  will  be  given  where  the  pica  or  replication  is  good  in  form,  but 
sets  up  matter  that  constitutes  neither  bar  nor  answer,  and  issue  is  taken  on  it 
and  it  be  found  true  by  verdict,  it  still  leaves  the  cause  of  action  or  bar  unan- 
swered and  confessed,  because  the  fact  plead  and  found  is  itself  no  bar;  so  that, 
repleading  the  matter  in  any  way  would  not,  upon  the  party's  own  showing, 
mend  the  case  or  the  merits.  But  where  the  defect  is  not  so  much  in  the  title 
as  in  the  manner  of  stating  it,  and  the  issue  joined  thereon  is  immaterial,  so 
that  the  court  know  not  for  whom  to  give  judgment;  or,  where  the  matter  is 
good,  but  so  defectivc;ly  or  informally  stated  that  an  immaterial  issue  is  made,  a 
repleader  will  be  ordered. 

A  judgment,  therefore,  non  obstante  veredicto  is  always  on  the  merits ;  a 
repleader  is  upon  the  form  and  manner  of  pleading/ 

Thus,  where  in  an  action  of  assumpsit  against  an  executor  as  executor,  he 
pleads  that  he  himself,  instead  of  the  testator,  made  no  such  promise,  the  court 
will  award  a  repleader.  On  the  other  hand,  where  in  a  suit  on  a  written  con- 
tract, which  is  barred  after  fifteen  years,  if  the  defendant  plead  that  the  cause 
of  action  did  not  accrue  within  six  years,  and  issue  is  taken  thereon,  the  court 
will  give  judgment  non'obstante  veredicto.* 


Sec.  V.     MOTION  for  judgment  non  obstante  veredicto. 

In  the  preceding  remarks,  in  relation  to  a  repleader,  the  general  nature  of 
this  judgment  is  stated. 

Where  the  defence  put  upon  the  record  is  not  a  legal  defence  to  the  action 
in  point  of  substance,  (as  a  plea  in  confession  and  avoidance,  bad  in  point  of 
law,  and  might  have  been  demurred  to  but  issue  is  taken  upon  it,)  and  a  ver- 
dict has  been  given  for  the  defendant,  the  plaintiflf  may  move  the  court  for 
judgment,  notwithstanding  the  verdict  (non  obstante  veredicto.)* 

And  where  one  of  several  issues  is  found  for  the  defendant,  but  the  issue  so 
found  does  not  go  to  the  merits  of  the  action,  judgment  will  be  rendered  for  the 
plainafTlf  the  other  issues  are  found  for  him.'' 

When  a  judgment  non  obstante  veredicto  is  rendered  for  the  plaintiff,  an  in- 
quiry of  damages  is  usually  had  by  a  jury ;  but  if  the  jury  has  already  passed 
upon  ity  and  assessed  damages  upon  the  matter  for  which  the  plaintiff  is  entitled 
to  judgment,  no  inquiry  need  be  had,  but  judgment  will  be  rendered  for  the 
plaintiff  for  the  damages  assessed  .*' 

(y)  2  Hill,  86;  14  Ohio  Rep.  201 ;  16  Johns.  (b)  12  Wend.  475. 

227;  Tidd,  922.            (s)  16  Ohio  Rep.  ISO.  (c)  Likes  v.  Van  Dike,  17  Ohio  Rep.  464.^ 

(a)  14  Ohio  Rep.  204 ;  17  Ohio  Rep.  464;  16  This  case  does  not  seem  to  be  fuUy  reported.    It 

Ohio  Rep.   130;    2  Hill,  86;    2  Arch.  261;  is  said  that  a  plea  of  moliter  manus  imposuit  is 

Steph.  PI.  97.  not  a  full  answer  to  a  declaration,  charging  an 
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Motion  for  Judgment  Non  Obfltante  Veredicto. 


The  court  do  not  grant  this  motion  unless  the  merits  of  the  case  are  clear.' 
The  defendant  cannot  make  the  motion.* 

assault  and  battery.  What  was  complained  of  ant  to  lay  has  hands  on  bin;  and  such  laying  on 
in  the  declaration  is  not  reported,  but  simply  of  hands,  howerer  gently,  is  a  technical  assanlt 
that  it  was  an  action  of  trespass,  and  that  the  and  battery.  From  this  and  from  the  general 
defendant  plead  that  he  wiis  lawfully  possessed  reasoning  of  the  court,  it  ia  very  evident  that 
of  a  farm,  and  that  the  plaintiff  unlawfully  en-  the  declaration  contained  charges  going  alto- 
tered  upon  the  same,  and  commenced  throwing  gether  beyond  a  mere  technical  assault  and  bat- 
down  the  fences,  &c.,  and  that  the  defendant  re-  tery;  and  these  other  charges  were  the  sufcgect 
quested  him  to  desist, and  gently  laid  hands  upon  matter  of  the  decision,  to  wit:  bruised,  wound- 
him,  to  preyent  him  from  further  mischief;  ed,  knocked  down,  &c. 
without  averring  that  any  further  injury  to  the        (d)  2  Arch.  Pr.  261. 

plaintiff  resulted  from  his  own  improper  resist-        (e)  1  Hall,  63^;  2  Hill,  86;  4  Wend.  468; 

ance.    The  trespass  of  the  plaintiff  stated  in  the  6  Id.  613. 
plea,  was  a  sufficient  justification  for  the  defend- 
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VERDICTS,  JUDGMENTS,  <fcc.,  IN  ASSUMPSIT* 

SECTION  I.      OENEBAL  DIRECTIONS  AS  TO  THE  FORM  OF  VERDICTS  AND  JUDOSIENTS. 
11.      VERDICTS  AND  JUDGMENTS  FOR  THE  PLAINTIFF  IN  ASSUMPSIT. 

1.  Jadgment  by  Confession  on  a  Warrant  of  Attorney. 

2.  Judgment  by  Default,  damages  assessed  by  the  Court. 

3«     Verdict  and  Jadgment  for  the  Plaintiff,  on  Submission  to 
the  Court  to  try  the  issue,  and  to  assess  damages. 

4.  Verdict  and  Judgment  for  Plaintiff  on  Non  Assumpsit — Bill 

of  Exception  —  Motion  for  New  Trial  overruled — Excep- 
tion -—Judgment. 

5.  Verdict  and  Judgment  for  Plaintiff  on  Non  Assumpsit  and 

Notice  of  Set  Off. 

6.  Skeleton  form  —  Trial  by  Jury  —  Adjournment  from  day  to 

day  —  Motion  by  Defendant  for  a  Nonsuit  —  Motion 
overruled— Exceptions — Verdict  for  Plaintiff— ^ Motion 
for  a  New  Trial  —  Motion  overruled  —  Exceptions— 
Motion  in  Arrest  of  Judgment — Motion  overruled*— 
Judgment  for  Plaintiff. 

7.  Verdict  and  Judgment  for  Plaintiff  on  Non  Assumpsit  and 

Notice  of  Set  Off,  finding  a  part  of  the  Set  Off. 

S.     Verdict   and  Judgment  for  Plaintiff  upon    plea  of  Non 
Assumpsit  as  to  Part,  and  Tender  as  to  Residue. 

9.    Verdict  and  Judgment  for  Plaintiff  upon  the  General  Issue 
and  Piea  of  Infancy. 

10.  Verdict  and  Judgment  on  Default  —  Damages  assessed  by  a 

Jury. 

11.  Verdict  and  Judgment  for  Plaintiff  against  two  Defendants, 

where  one  Pleads  and  the  other  makes  Default  —  Dam- 
ages asssessed  by  the  Court. 

(a)  For  the  ibrnui  of  Verdictf  and  Judgments  inMrted  in  this  chapter  for  ready  reference, 

when  these  is  a  dbmoirer  to  be  Hlsfioeed  of,  or  The  reader  will  also  find  some  repetitions  in 

an  inquiiy  of  damages  upon  demurrer  oTermled  tbeee  fovmi,  bet  this  was  done  adviMdly*  that 

or  sustained,  see  ante,  p.  885.  the  draftsman  mighr  not  he  wearied  by  a  reler- 

Sonie  of  the  short  forms  giTen  in  other  por*  ence  to  one  form,  to  fill  »p  a  t»lank  in  another. 
tioBS  of  this  Tolume  to  illustrate  the  teftt,  an 
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12.  The  like  —  Damages  assessed  by  a  Jury. 

13.  Verdict  and  Judgment  for  Plaintiff  where  one  issue  is  found 

for  the  Plaintiff  and  another  for  the  Defendant. 

14.  Verdict  and  Judgment  for  Plaintiff  when  issue  is  taken  on 

a  Plea  that  the  money  paid  into  Court  is  sufficient  to 
pay  all  Damages. 

15.  Verdict  and  Judgment  for  Plaintiff  against  an  Administrator 

on  Non  Assumpsit,  with  Costs. 

16.  Judgment  by  Default  on  Proclamation. 

17.  Judgment  for  Plaintiff  on  Replication  of  Nul  tiel  record. 

18.  Judgment  for  Plaintiff  on  Plea  of  Nul  tiel  record* 

19.  Judgment  for  the  Plaintiff  on  a  Demurrer  to  the  Evidence. 

20.  Judgment  for  the  Plaintiff  by  Cognovit  —  Relicta,  Verifi- 

cation —  Nil  dicit — and  Non  sum  informatus. 

21.  Suggestion  of  the  Death  of  one  of  the  Defendants  after 

verdict  and  before  judgment,  and  Judgment  on  the  Ver- 
dict. 

22.  Verdict  and  Judgment  for  Plaintiff  upon  a  Plea  in  Abate- 

ment. 

III.      TERDICTS,  JUDGMENTS,  ETC.,  FOR  THE  DEFENDANT,  IH  ASSUMPSrT. 

1.  Verdict    and  Judgment  for  Defendant  on  plea  of  Non 

Assumpsit. 

2.  Verdict  and  Judgment  for  Defendant  upon  several  issues* 

(Infancy  of  Defendant  —  the  Goods  Necessaries — Con- 
firmation of  promise.) 

3.  Verdict  and  Judgment  for  Defendant  on  General  Issue  and 

Notice  of  Set  off —  balance  found  in  favor  of  the  Defend- 
ant. 

4.  Verdict  for  one  Defendant  on  Non  Assumpsit,  where  another 

has  let  judgment  go  by  Default  —  Judgment  for  both 
Defendants. 

5.  Verdict  and  Judgment  for  Defendant,  an  Administrator,  on 

Plea  of  Non  Assumpsit  of  Intestate. 

6.  Verdict  and  Judgment  for  Defendant  where  one  Issue  is 

found  for  the  Plaintiff  and  another  for  the  Defendant. 

7.  Verdict  and  Judgment  for  Defendant  upon  a  Plea  in  Abate- 

ment. 

8.  Special  Verdict  and  Special  case,  with  Judgment  therecm 

for  the  Defendant. 

9.  Nonsuit  for  want  of  a  declmration. 
10.    Nonsuit  for  want  of  a  Replication. 
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Qeoeral  DireetioBi  aa  to  the  Form  of  Yerdicts  and  JadfmenU. 


1 1  •    Voluntary  Noosuit  before  Trial. 

1%    Jury  8Wom  —Voluntary  Nonsuit  of  Plaintiff,  and  Judgment 
for  the  Defendant. 

13.    Jury  S worn -«  Nonsuit  by  Order  6[  the  Court. 

14-    Jury  Sworn — Juror  withdrawn  by  Consent — Judgment  of 
Nonsuit. 

15.    Judgment  for  the  Defendant  on  Demurrer  to  the  Evidence. 
10.    Judgment  for  Defendant  on  Discontinuance. 

17.  Judgment  for  Defendant  on  Nolle  Prosequi.    Ante,  p.  901. 

18.  Judgment  for  Defendant  on  Nolle  Prosequi  to  one  or  more 

Counts.    Ante,  p.  001. 

10.    Judgment  for  Defendant  on  Plea  of  Nul  tiel  record. 

20.  Verdict  set  aside  and  new  trial  granted. 

21.  Verdict  and  Judgment  for  Defendant  where  issue  is  taken 

on  a  Plea  that  the  money  paid  into  Court  is  sufficient  to 
pay  all  Damages. 

22.  Verdict  for  Defendant  upon  Plea  of  Tender  as  to  part,  and 

General  Issue  as  to  the  residue;  and  Judgment  thereon. 

IV.      COUPLETS  RECORD  IN  COMMON  PLEAS. 


Sec    I.      GENERAL  DIRECTIONS  AS  TO  THE  FORM  OF  VERDICTS  AND  JUDGMENTS. 

The  verdict,  as  announced  by  a  jury  is  not,  in  general,  in  the  form  required, 
bat  is  put  into  form  when  entered  by  the  clerk  in  the  journal  of  the  court.' 

The  jury,  before  they  can  render  a  verdict  in  favor  of  a  party*  must  find  the 
questions  made  by  the  pleadings  in  his  favor ;  and  the  verdict  when  put  Into 
form,  asserts,  either  negatively  or  affirmatively,  that  the  questions  made  by  the 
pleadings,  are  one  way  or  the  other.  Thus,  if  the  issue  be  whether  the  de- 
fendant did  or  did  not  promise,  as  set  forth  in  the  declaration,  (non  assumpsit,) 
and  the  jury  find  a  verdict  for  the  plaintiff,  the  clerk,  in  entering  the  verdict, 
states,  specifically,  that  the  jury  found  **that  the  defendant  did  assume  and 
promise  in  manner  and  form  as  the  plaintiff  hath  complained  against  him.*' — 
And  if  the  verdict  upon  such  an  issue  be  in  favor  of  the  defendant,  then  the 
ciezk  in  the  journal  entry,  states  that  the  jury  found  "that  the  defendant  did 
NOT  assume  and  promise,  in  manner  and  form  as  the  plaintiff  hath  complained 
against  him."  But  there  may  be,  and  generally  are,  several  issues  made  by  the 
pleadings ;  and  then,  the  jury  must  pass  upon  all  the  issues ;  and  the  verdict, 
as  entered,  must  affirm  or  deny  the  truth  of  each  issue.    Thus,  the  defendant 

(a)  See  ante,  p.  919. 

42 
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General  Directions  aa  to  tlie  form  of  Verdicts  and  JodgmenM. 

may  have  pleaded  non  assumpsit,  and  the  statute  of  limitations,  and  spiTen  no- 
tice of  set  oW,  In  each  case,  the  verdict  must  be  entered  on  the  journal, 
affirming  or  denying,  specifically,  each  oi  these  issues,  and  if  in  favor  of  the 
plaintiff,  thus:  **  that  the  defendant  did  assume  and  promise  in  manner  and 
form  as  the  plaintiff  hath  complained  against  him  ;  and  that  the  several  causes 
of  action  in  the  declaration  mentioned,  did  accrue  to  the  plaintiff  within  [six^ 
years  next  before  the  commencement  of  this  suit,  as  the  plaintiff  hath  alleged ; 
and  the  jury  aforesaid  do  further  find  that  the  plaintiff  was  not  indebted  to  the 
defendant  in  manner  and  form  as  the  defendant  hath,  in  ^s  notice  of  set  off, 
in  that  behalf,  alleged." 

It  will  be  perceived  that  the  object  of  calling  a  jury  is,  not  only  to  decide  the 
amount  of  indebtedness  or  the  damages,  but  to  also  determine  questions  of  fact, 
which  are  disputed  or  put  in  issue  by  the  pleadings ;  and  that  the  form  of  the 
verdict  upon  the  questions  of  fact,  varies  in  each  case  according  to  the  issues 
made  by  the  pleadings.  It  is,  therefore,  necessary  for  the  clerk,  before  entering 
the  verdict  upon  the  journal,  to  look  into  the  pleadings,  and  to  shape  the  ver- 
dict so  as  to  conform  to  the  issues  there  made. 

All  the  issues  made  up  in  the  case,  must  be  found  one  way  or  the  other  by 
the  jury,  else  error  will  lie.** 

The  clerk  will  find  little  and  perhaps  no  difHeulty  in  finding  language  to 
express,  properly,  in  the  verdict,  the  exact  affirmalivq  or  negative  of  the  issues; 
for  the  verdict  should  be,  in  general,  in  the  substantive  words  of  the  issues. — 
Thus,  suppose  the  defendant  pleads  the  statute  of  limitations,  and  the  plaintiff 
replies  that  the  defendant  was  out  of  the  State,  and  that  the  plaintiff  sued 
within  six  years  next  after  the  defendant's  return.  To  this  replication  the  de- 
fi^dant  lakes  issue  by  way  of  Rejoinder.  This  rejoinder  would  be  "that  the 
plaintiff  did  not  within  six  years  next  after  the  defendant's  return  into  the 
State  of  Ohio,  commence  his  action  aforesaid  against  him,  the  said  defendant, 
in  manner  and  form  as  the  plaintiff  hath  in  his  said  replication  alleged  ;  and 
of  this  he  puts  himself  upon  the  country  ;  and  the  plaintiff  doth  the  like,"  &c. 

Now  the  verdict  for  the  plaintiff  under  this  issue  would  state  that  the  jury 
found  "  that  the  plaintiff  did,*  within  six  years  next  after  the  defendant's  re- 
turn into  the  State  of  Ohio,  commence  his  action  aforesaid  against  the  defend- 
ant in  manner  and  form  as  the  plaintiff  halh  in  his  said  replication  alleged." 

If  the  verdict,  however,  upon  this  issue,  was  for  the  defendant,  then  it  would 
be  in  precisely  the  same  form,  except  that  at  the  *  the  word  not  would  be  in- 
serted. 

It  may  be  proper  to  state  in  this  connection,  that  whenever  a  plea,  replica- 
tion, or  other  pleading,  concludes  to  the  country,  thus,  "and  of  this  he  puts 
himself  upon  the  country,"  it  contains  one  of  the  issues  to  be  tried  by  the  jury, 
and  upon  which  the  jury  pass ;  unless,  indeed,  it  has  been  withdrawn  by  leave 
of  the  court,  or,  by  special  order  of  the  court  otherwise  disposed  of. 

The  clerk  must  necessarily  examine  the  pleadings  before  he  enters  the  ver- 
dict upon  the  journal. 

(b)  6  Ohio  Rep.  621 ;  9  Ohio  Rep.  131  j  7  Ohio  Rep.  (part  2,)  282. 
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General  Directioos  as  to  the  form  of  Verdicts  and  Judgments. 

Ill-       i— —         I-        .11  ■  i>i»ii-ii_  »i         III 

He  will  airoid  mistakes  if  he  will  select  from  the  pleadings  such  of  them  as 
conclude  to  the  country,  together  with  the  notice  of  special  matter:  for  these 
will  give  him  the  ,ibitn  of  the  verdict  so  far  as  the  issue  is  concerned.  Thus, 
if  the  pleadings  consist  of, 

Ist,  Greneral  issue — non  assumpsit — which  always  concludes  to  the  country. 

2d,  Plea  of  the  statute  of  limitations. 

3d,  Replication  that  defendant  was  out  of  the  State  and  sued  within  six 
years  after  his  return. 

4th,  Rejoinder  hy  defendant,  that  plaintiflT  did  not  sue  within  six  years  after 
his  return,  concluding  to  the  country. 

5th^  Notice  of  set  off. 

Here  the  elerk  in  making  up  the  form  of  the  verdict  for  the  journal  would 
affirm  or  negative  substantially :  1st,  The  general  issue.  2d,  The  rejoinder 
to  the  country.     And,  3d,  The  notice  of  set  off. 

In  Assumpsit,  Debt,  Covenant,  Trespass,  Libel  and  Slander,  Trover  and 
Case,  if  the  verdict  of  the  jury  is  for  the  defendant,  the  clerk's  entry  of  the 
verdict  is  complete  after  he  has  entered  the  finding  of  the  jury  upon  the  plead- 
ings ;  unless,  indeed,  the  jury  find,  under  a  notice  of  set  off,  in  assumpsit, 
debt,  or  covenant,  that  the  plaintiff  owes  the  defendant. 

If  the  verdict,  however,  is  in  favor  of  the  plaintiff,  on  the  pleadings,  the  re- 
maining part  of  the  verdict,  (being  the  debt  or  damages  found  in  his  favor,)  is 
entered. 

This  part  of  the  verdict  is  always  the  same  in  Assumpsit,  Covenant,  Tres- 
pass, Libel  and  Slander,  Trover  and  Case.  Indeed  in  all  actions  (except  Debt 
and  Replevin,)  the  verdict  and  judgment  is  for  damages,  and  the  form  of  the 
verdict  as  to  the  damages,  and  the  form  of  the  judgment,  is,  in  general,  the 
same  in  all  these  actions. 

The  form,  therefore,  of  that  part  of  the  verdict  which  finds  the  damages,  is, 
in  Assumpsit,  Covenant,  Trespass,  Libel  and  Slander,  Trover  and  Case,  gen- 
erally, thus  :  **and  they  assess.the  damages  of  the  plaintiff  by  reason  thereof, 
to dollars." 

In  Debt,  the  jury  in  general  assess  damages  to  the  plaintiff,  either  for  the  de- 
tention of  the  debt  or  on  the  breaches  assigned.  The  form  of  the  entry  is 
given  in  the  next  chapter.  The  form  of  the  entry  in  Replevin  is  ako  gi\'en 
in  a  subsequent  chapter.^ 

If  there  have  been,  during  thd  progress  of  the  trial,  exceptions  taken  to  the 
decisions  of  the  court,  or  to  the  charge  of  the  court,  a  minute  of  the  fact  may 
be  inserted  after  the  entry  of  the  verdict,  thus  :* 

(c)  Post  chap.  26.  unnecessary,  I  consulted  the  Chief  Justice  of 

(d)  In  some  of  the  circuits  Bills  of  Excep-  the  Supremo  Court  as  to  the  necessity  or  propri- 
tions  are  not  made  a  part  of  the  record  by  an  ex-  ety  of  noticing  the  hill  of  exceptions  in  the 
press  journal  entry,  but  the  bills  of  exceptions  journal  of  the  court.  He  recommended  that  it 
are  sappo««d  to  be  a  part  of  the  record  by  being  should  he  noticed,  although  the  Supreme  Coart 
sealed  by  the  court  and  filed.  Unwilling  to  add  hare  not  in  practice  absolutely  required  it. 
anything  to  the  labor  of  clerks  which  might  be 
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Judgment  by  GonfeMioii. 

**  BiOfi  of  Exception  signed  and  sealed  by  the  court  on  the  trial  and  filed 
herein,  are  made  part  of  the  record." 

The  motion  for  a  new  trial  is  next  entered,  and  if  oyemiled,  and  the  party 
excepts  to  the  decision,  the  exception  is  noticed  thus : 

**To  the  orerruling  said  motion  the  [defendant]  excepted,  and  the  court 
signed  and  sealed  a  bill  of  exceptions  which  is  filed  herein  and  made  a  part  of 
the  record." 

Next  follows  the  motion  in  arrest  of  judgment  and  its  disposition,  and  then 
the  judgment. 

The  judgment,  if  the  verdict  be  for  the  plaintifi*,  is,  generally,  in  Assumpsit, 
Corenant,  Trespass,  Libel  and  Slander,  Trover  and  Case,  in  the  form  following : 

^  Therefore,  it  is  considered  that  the  plaintifiT  recover  of  the  defendant  the 
said  sum  of         his  damages  aforesaid  assessed,  and  also  his  costs  herein  taxed 

to dollars, cents. 

.  If  the  verdict  be  for  the  defendant  it  is  generally  in  assumpsat,  as  well  as  in 
all  other  actions  except  replevin  in  the  form  following : 

"  Therefore  it  is  considered  that  the  defendant  go  hence  without  day  and 
recover  of  the  plaintiff  his  costs,  herein  taxed  to dollars cents." 

It  will  be  seen  from  what  has  been  said,  that  the  entry  of  the  verdict  and 
judgment  in  the  different  actions  are  very  much  alike  and  the  whole  is  entered 
in  the  following  order : 

I.  The  empanelling  and  swearing  the  jury.  The  form  of  this  entry  is 
generally  the  same  in  idl  actions. 

II.  The  verdict  of  the  jury  upon  the  issues  or  pleadings.  This  alwa3rs 
varies  according  to  the  pleadings. 

III.  The  assessment  of  damages  by  the  jury.  This  only  occurs  when  the 
verdict  is  for  the  plaintiff,  and  its  form  is  substantially  the  same  in  all  actions 
except  Debt  and  Replevin. 

rV.  If  there  be  no  exceptions,  motion  for  new  trial  or  motion  in  arrest  of 
judgment,  the  judgment  of  the  court  on  the  verdict  is  entered.  The  form  of 
this  judgment,  except  in  Debt  and  Replevin,  is  generally  the  same  in  all  ac- 
tions. 


1.    Judgment  by  Confession  on  Warrant  of  Attorney, 
A.  B. 


A.  B.^ 

V.     Lin 
C.  D.J 


Assumpsit. 


This  day  came  into  court  A.  B.  by  Mr.  O.  his  counsel,  and  filed  his  declara- 
tion against  the  said  C.  D.,  and  thereupon  E.  F.,  one  of  the  attorneys  of  this 
court,  appeared  in  open  court  in  behalf  of  the  said  C.  D.,  and  by  virtue  of  a 
warrant  of  attorney  for  that  purpose  executed  by  the  said  C.  D.  and  now 
produced  in  open  court  and  duly  proved^  waived  the  issuing  and  service  of 
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For  Pkuntiff. 

process,  and  acknowledged  that  the  said  G.  D.  did  assume  and  promise  in 
manner  and  form  as  the  said  A.  B.  hath  in  his  said  declaration  alleged  against 
him,  and  confessed  that  the  said  A.  B.  hath  sustained  damages  by  reason  there- 

of  to dollars ;  Therefore  it  is  considered,  that  the  said  A*  B.  recover  of 

the  said  C.  D,  the  sum  of dollars  his  damages  so  confessed  as  aforesaid,  and 

also  his  costs  in  this  behalf  expended,  taxed  to  — -  dollars.  And  hy  virttu  oj 
the  same  taarrani  of  aitomey,  all  error  and  writs  of  error  in  the  premises,  are 
released. 


2.    Judgment  by  Default — Damages  assessed  by  the  Court. 
A.  B. 


V.     lln 
I.  D.J 


Assumpsit. 

This  day  came  the  plaintiff,  by  his  attorney,  and  the  said  defendant,  though 
called,  came  not,  but  made  default ;  whereupon  it  is  considered  that  the  plaintiff 
ought  to  recover  his  damages  in  the  premises ;  and  neither  party  requiring  a 
jury,  the  court  assess  the  damages  aforesaid  to  j^  ddlars.  Therefore  it  is 
considered  that  the  plaintiff  recover  of  the  defendant  his  damages  aforesaidl, 
assessed,  and  also  his  costs  herein  taxed  to dollars cents. 


8.     Verdict  and  Judgment  for  tfu  Plmmt^  on  Submission  to  the  Court  to 

try  the  Issue  and  to  Assess  the  Damages. 
A.  B.*) 

V.     lln  Assumpsit. 
C.  D.J 

This  day  came  the  parties  by  their  attorneys,  and  submit  this  cause  to  the 
court  upon  the  issue  joined  between  the  parties,  and  the  court  being  fuUy  ad- 
vised in  the  premises,  do  find  that  the  said  C.  D.  did  assume  and  promise  in 
manner  and  form  as  the  said  A.  B.  hath  complained  against  him,  and  they  as- 
sess the  damages  of  the  said  A.  B.  by  reason  thereof,  to  dollars;  Therefore 
it  is  considered,  that  the  said  A.  B.  recover  of  the  said  C.  D.  the  said  sum  of 
— —  dollars,  his  damages  aforesaid  assessed,  and  also  his  costs  in  this  behalf 
expended,  taxed  to  —  dollars. 


4.  Verdict  and  Judgment  for  Plaintiff  on  Non  Assumpsit  —  Bills  of 
Exception — Motion  for  Neto  Trial  overruled — Exceptions — Judg^ 
ment. 

A.  B.1 

V.       I  In  Assumpsit. 
C.  D.J 

This  day  came  the  parties  by  their  attorneys,  and  theieupon  came  a  jury, 
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For  Plaintiff. 


to  wit,  E.  F.,  [&c.,3  who  being  empanelled  and  sworn  the  truth  to  speak  upon 
the  issue  joined  between  the  parties,  upon  their  oaths  do  say,  that  the  defend- 
ant did  assume  and  promise  in  manner  and  form  as  the  plaintiff  hath  com- 
plained  against  him,  and  assesses  the  damages  of  the  pkintiflf  by  reason 
thereof,  to dollars. 

Bills  of  exceptions  to  the  ruling  of  the  court  on  the  trial,  and  to  the  charge 
of  the  court,  signed  and  sealed  by  the  court,  and  filed  herein,  are  made  a  part 
of  the  record.  - 

The  defendant  moved  the  court  to  set  aside  said  verdict,  ^jad  for  a  new  trial, 
for  reasons  on  file  ;  which  motion  being  heard,  on  consideration  thereof,  it  is 
ordered,  that  said  motion  be  and  the  same  is  overruled. 

For  overruling  said  motion,  the  defendant  excepted,  and  a  bill  of  exceptions 
in  that  behalf,  signed  and  sealed  by  the  court,  and  filed  herein,  is  made  a  part 
of  the  record. 

And  now  it  is  considered  by  the  court,  that  the  plaintifif  recover  of  the 

defendant  said  sum  of dollars,  his  damages  aforesaid,  assessed,  and  also 

his  costs  herein  taxed  to  ■        dollars cents. 


5.    Judgment  and  Verdict  for  Plaintiff'  on  Non^  Assumpsit  and  Notice  of 

Set  off. 

A.  B.^ 

V.       \  In  Assumpsit. 
C.  D.J 

This  day  came  the  parties  by  their  attorneys,  and  thereupon  came  a  jury,  to 
wit,  E.  F.,  [&c.,]  who  being  empanelled  and  sworn  the  truth  to  speak  upon 
the  issues  joined  between  the  parties,  upon  their  oaths  do  say,  that  the  defend- 
ant did  assume  and  promise  in  manner  and  form  as  the  plaintiff  hath  com- 
plained against  him,  and  assess  the  damages  of  the  plaintiff,  by  reason  thereof, 

to dollars ;  and  the  jury  aforesaid  do  further  say,  that  the  plaintiff  was 

not  indebted  to  the  defendant  in  manner  and  form  as  the  defendant  hath  in  his 
notice  of  set  off  in  that  behalf  alleged.     Therefore  it  is  considered,  that  the 

plaintiff  recover  of  the  defendant   said   sum  of dollars,   his   damages 

aforesaid  assessed,  and  also  his  costs  herein  taxed  to dollars. 


G.  Skeleton  form — Trial  by  Jury  ^^Mjoummmt  from  day  to  (/ay— 
Motion  by  Defendant  for  a  Nonsuit  —  Motion  overruled  —  Except 
tions — Verdict  for  Plaintiff'-^  Motion  for  New  Trial — Motion 
overruled — Exceptions — Motion  in  Arrest  of  Judgment -^^  Motion 
overruled  — Judgment  for  Plainliff, 


A.  B.^ 

V.      V  In  Assumpsit. 
C.  D.J 


This  day  came  the  parties  by  their  attorneys,  and  also  came  a  jury,  to  wit, 
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■  »  ■  ■  ■  ■'  ■■■■■■I  ,  II 

For  PlahitiiT. 

E."  F.,  f&c.,3  who  were  empanelled  and  sworn  the  truth  to  speak  upon  the 
issue  joined  between  the  parties,  and  the  evidence  not  being  closed,  were 
adjoifrned  until  to-morrow  morning  at  9  o'clock. 


V.       I  In 
I.  D.J 


A.  U 

▼.       y  In  Assumpsit. 
C. 


This  day  came  again  the  parties  by  their  attorneys,  and  also  came  the  jury 
empanelled  and  sworn  herein  on  yesterday,  and  further  evidence  being  heard 
by  the  court  and  jury,  and  the  plaintiff  having  closed  his  testimony  and  rested 
his  case ;  thereupon  the  defendant  moved  the  court  to  direct  a  nonsuit,  by 
reason  that  the  matters  aforesaid,  so  given  in  evidence  by  the  plaintiff,  do  not 
support  the  case  set  forth  in  the  declaration,  which  motion  being  considered, 
the  court  overrule  the  same.  For  overruling  said  motion,  the  defendant 
excepted,  and  a  bill  of  exceptions  in  that  behalf,  signed  and  sealed  by  the  court, 
and  filed  herein,  is  made  a  part  of  the  record.  The  defendant  then  adduced 
evidence  to  the  court  and  jury,  and  the  evidence  not  being  closed,  were 
adjourned  until  to-morrow  morning  at  9  o'clock. 


L.  B.") 
V.       I  In 
I.  D.J 


A.  B. 

V.       U  In  Assumpsit. 
C, 


This  day  came  again  the  parties  by  their  attomej's,  and  also  came  the  jury 
empanelled  and  sworn  herein,  on  [Tuesday,]  and  the  jury,  upon  their  oaths, 
do  say,  that,  [&c, :  here  enter  the  verdict."] 

[Bills  of  exception  to  the  ruling  of  the  court  on  the  trial,  and  to  the  charge 
of  the  court,  signed  and  sealed  by  the  court  and  filed  herein,  are  made  a  part 
of  the  record  .3 

The  defendant  moved  the  court  to  set  aside  said  verdict,  and  for  a  new  trial* 
for  reasons  on  file. 


V.     I  In 
5.  D.J 


A. 

Assumpsit. 

c.  ~  ■ 

This  day  came  again  the  parties  by  their  attorneys,  and  the  motion  hereto* 
fore  made  in  this  cause  to  set  aside  the  verdict,  and  for  a  new  trial,  was  heard 
by  the  court;  on  consideration  whereof  it  is  ordered,  that  said  motion  be  and 
the  same  is  overruled.  For  overruling  said  motion  .the  defendant  excepted, 
and  a  bill  of  exceptions  on  that  behalf,  signed  and  sealed  by  the  court,  and 
filed  herein,  is  made  a  part  of  the  record. 

The  defendant  moved  the  court  to  arrest  the  judgment  herein,  for  reasons 
on  file. 
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For  Plaintiff. 


A.  BO 
V.       I  In 
C.  D.J 


Assumpsit. 


This  day  came  again  the  parties  by  their  attorneys,  and  the  motion  hereto- 
fore made  in  this  cause  to  arrest  the  judgment  on  the  verdict  rendered  herein, 
was  heard  by  the  court ;  on  consideration  whereof,  it  is  ordered,  that  said 
motion  be  overruled  ;*  whereupon  it  is  considered,  that  the  phuntifT  recover  oi 
the  defendant  said  sum  of  — »—  dollars,  his  damages  aforesaid,  assessed,  and 
also  his  costs  herein  taxed  to dollars cents. 


« 
7.     Verdict  and  Judgment  jot  Plaintiff  an  Non  ^stumpeit^  and  Notice  of 

Set  Off,  finding  a  part  of  the  Set  Off. 


V.       y  In 
J.  D.J 


A.  B. 

V.  _    J.  In  Assumpsit. 


This  day  came  the  parties  by  their  attorneys,  and  thereupon  came  a  jury,  to 
wit,  £.  F.,  [&c.,]  who  being  empanelled  and  sworn  the  truth  to  speak  upon 
the  issue  joined  between  the  parties,  upon  their  oaths  do  say,  that  the  defend- 
ant did  assume  and  promise  in  manner  and  form  as  the  plaintiff  hath  com- 
plained against  him,  and  assess  the  damages  of  the  plaintiff  by  reason  thereof, 
to  [six  hundred}  dollars;  and  the  jury  do  further  say,  that  the  said  plaintiff 
is  indebted  to  the  said  defendant  in  the  sum  of  [two  hundred]  dollars,  parcel 
of  the  moneys  demanded  by  said  defendant  in  his  notice  of  set  off;  and  there- 
upon the  jury  do  find,  after  deducting  said  last  mentioned  sum  from  the  dama- 
ges aforesaid,  there  is  a  balance  due  the  plaintiff  from  the  defendant,  of  [_four 
hundred]  dollars,  damages.  Therefore  it  is  considered,  that  the  plaintiff 
recover  of  the  defendant  said  sum  of  [^/our  hundred]  dollars,  his  damages 
found  as  aforesaid,  and  also  his  costs,  herein  taxed  to dollars cents. 


8.     Verdict  and  Judgment  for  the  Plaintiff  upon  plea  of  nonHUsumpsit  at 

to  part  and  tender  ae  to  residue,^ 


V.     I  In 
I.  D.J 


A.  B.  , 

Assumpsit. 

C,  ~  ■ 


This  day  came  the  parties  by  their  attorneys,  and  thereupon  came  a  jury,  to 
wit :  E.  F.,  [&c.]  who,  being  empaneled  and  sworn  the  truth  to  speak  upon 
the  issues  joined  between  the  parties,  upon  their  oaths  do  say,  that  the  defend- 
ant did  assume  and  promise  in  manner  and  form  as  the  plaintiff  hath  declared 
against  him ;  and  they  assess  the  damages  of  the  plaintiff  by  reason  of  the 

(a)  The  decision  in  16  Ohio  Rep.  457,  wems  to  point  out  this  form  of  the  entry. 
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For  Plaintiff. 


pTemiites  to  [five  hundred]  dollars :  and  they  do  further  find  that  the  defend- 
am  did  tender  to  the  plaintiff*  the  sum  of  [threehundred]  dollars,  parcel  of  and 
less  than  the  said  damages  assessed  as  aforesaid.  It  is  therefore  considered  by 
the  court,  that  the  plaintiff  recover  of  the  defendant  the  said  sum  of  [five 
hundred]  dollars,  the  damages  aforesaid  assessed,  and  also  his  costs  herein 

taxed  at dollars.     And  it  is  ordered,  that  the  plaintiff  take   said   three 

hundred  dollars  tendered  as  aforesaid,  and  that  the  same  be  credited  on  execu- 
tion issued  in  this  case. 


9.     Verdict  and  Judgment  far  Plaint^  upon  the  general  hsue  and  Plea 

of  Infancy  J  and  Notice  of  Set^Off, 

A.  B.l 

V.      V  In  Assumpsit. 
C.  D.  1 


This  day  came  the  parties  by  their  attorneys,  and  thereupon  came  a  jury,  to 
wit :  E.  F.,  [&c.]  who,  being  empanelled  and  sworn  the  truth  to  speak  upon 
the  issues  joined  between  the  parties,  upon  their  oaths  do  say,  that  as  to  the 
first  issue  joined  between  the  parties,  the  defendant  did  assume  and  promise, 
in  manner  and  form  as  the  plaintiff  hath  complained  against  hini ;  and  as  to 
the  second  issue  joined  between  the  parties,  the  jury  aforesaid  say,  that  at  the 
time  of  the  making  of  the  said  several  promises  in  the  declaration  mentioned, 
the  defendant  was  not  within  the  age  of  twenty-one  years,  in  manner  and  form 
as  he  hath  alleged ;  and  as  to  the  notice  of  set-off,  the  jury  aforesaid  say,  that 
the  plaintiff  was  not  indebted  to  the  defendant  in  manner  and  form  as  the  de- 
fendant hath  alleged  ;  and  the  said  jury  assess  the  damages  of  the  plaintiff  by 
reason  of  the  defendant  not  performing  the  promises  above  mentioned,  to  — ^- 
dollars.  Therefore  it  is  considered,  that  the  plaintiff  recover  of  the  defendant 
said  sum  of  — -—  dollars,  his  damages  aforesaid  assessed,  and  also  his  costs 
herein  taxed  to dollars. 


10.     Verdict  and  Judgment  for  Plaintiff  on  Drfault  —  Aseestment  of  dam- 

ages  by  a  Jury. 


A.  B.1 

v.     y  In 
C.  D.J 


Assumpsit. 


This  day  came  the  plaintiff,  and  the  defendant,  though  called,  came  not, 
but  made  default ;  whereupon  it  is  considered,  that  the  plaintiff  ought  to  reco- 
ver his  damages  by  reason  of  the  premises,  and  the  plaintiff  [or  say  defend- 
ant, as  the  case  may  bei\  demanded  a  jury  to  assess  the  damages  aforesaid  ;* 
and  a  jury  being  called,  came,  to  wit :  E.  F.,  [AcJ]  who,  being  empanelled 
43 
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For  Plaintiff. 

and  sworn  well  and  truly  to  assess  the  damages  aforesaid,  assessed  the  same  to 
— — —  dollars.  Therefore  it  is  considered,  that  the  plaintiff  recover  of  the  de- 
fendant said  sum  of  ■  dollars,  his  damages  aibresaid  assessed,  and  also 
his  costs  herein  taxed  to dollars. 


7%e  like  upon  a  Judgment  by  Default  at  one  term,  and  Damage*  OMsessed 

..by  a  Jury  at  a  8ub9equent  term, 

ma  - 

[At  the  first  term,  enter  the  judgment  as  in  the  last  precedent  to  the  *, 
and  then  say,  "  It  is  ordered  that  this  cause  be  continued  until  next  term  for 
the  assessment  of  said  damages."  At  the  term  when  the  damages  are  as- 
sessed sayn  ^  This  day  came  again  the  parties  by  their  attorneys,  and  there- 
upon came  a  jury,  to  wit,  E.  F.,  Q&c]  who,  being  empannelled  and  sworn 
well  and  truly  to  assess  the  damages  sustained  by  the  said  A.  B.  by  reason  of 
the  non-performance  of  the  promises  of  the  said  C.  D.  in  the  said  declaration 
mentioned,  do  assess  the  same  to dollars.  Therefore,  [&c.,  as  in  the  pre- 
ceding form.'] 


11.  Verdict  and  Judgment  for  Plaintiff  against  two  Dtfendants  when  one 
pleads,  and  the  other  makes  Dtfault '^  Damages  assessed  by  the 
Court. 

A.  B. 

Assumpsit. 


A.  B.         1 
V.  I  In 

I.  D.  &  E.  F.J 


This  day  came  the  said  A.  B.  by  his  attorney,  and  the  defendant  C.  D., 
though  solemnly  caJled,  came  not,  but  made  default ;  whereupon  it  is  conaid- 
ered,  that  the  said  A.  B.  ought  to  recover  his  damages  against  the  said  C.  D. 
by  reason  of  the  premises,  and  neither  party  requiring  a  jury,  the  Court  do 

assess  the  same  to dollars ;  and  thereupon  came  the  defendant  E.  P., 

and  this  cause  was  submitted  to  the  Court  by  the  said  A.  B.  and  the  said  E. 
F.  upon  the  issue  therein  joined  between  them,  and  the  Court  being  fully  ad- 
vised in  the  premises,  and  neither  party  requiring  a  jury,  do  find  that  the  said 
E.  F.  did  assume  and  promise  in  manner  and  form  as  the  said  A.  B.  hath 
complained  against  him,  and  they  assess  the  damages  of  the  said  A.  B.  by  rea- 
son thereof,  to  the  sum  of  dollars.  Therefore  it  is  considered,  that  the 
said  A.  B.  recover  of  the  said  C.  D.  and  E.  F.  the  said  sum  of  dollars, 

his  damages  aforesaid  assessed,  and  also  his  costs  herein  taxed  to  — -  dollars. 
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For  Plaintiff:* 


1^     Verdict  and  Judgment  for  FJaintiff*  against  the  Defendant  when  one 
^         Pleads  Non-Assumpeit  and  the  other  makes  DefamU — Damages 
*         Assessed  by  a  Jury, 


..}■" 


A.  B. 

V.  y  In  Assumpsit. 

C.  D.  &  E.  F, 


ThiB  day  came  the  said  A.  B.  l^y  his  attorney,  and  also  the  said  C.  D.  by 
his  attorney,  and  the  said  £.  F.,  though  solemnly  called,  came  not,  but  made 
defiiult,  whereupon  it  is  considered,  that  the  said  A.  B.  ought  to  recover  his 
damages  against  the  said  £.  F.  by  reason  of  the  premises,  and  thereupon  came 
a  jury,  to  wit,  G.  H.,  [dbc.]  who,  being  empanelled  and  sworn  the  truth  to 
speak  upon  the  issue  joined  between  the  said  A.  B.  and  the  said  0.  D,  and 
also  well  and  truly  to  assess  the  damages  sustained  by  the  said  A.  B.  by  rea* 
son  of  the  non-performance  of  the  promises  of  the  said  O.  D«  and  £.  F.  in  the 
declMition  mentioned,  upon  their  oaths  do  say,  that  the  said  C.  D.  did  assume 
aad  promise  in  manner  and  form  as  the  said  A.  B.  hath  complained  against 
him  ;  and  ihey  assess  the  damages  of  the  said  A.  B.  by  reason  of  the  not  per- 
formance of  the  promises  in  the  declara'tion  mentioned,  as  well  against  the  said 

C.  D.  as  against  the  said  E.  F.,  to dollars.    Therefore,  [&c.,  as  in  the 

preceding  form.'] 


13.     Verdict  and  Judgment  for  Plaintiff'^  where  one  Issue  is  found  for  the 

PlairUiff'and  another  for  the  Defendant, 

A.  B.  . 

Assumpsit. 


A.  B.1 

V.     y  In 
C.  D.J 


This  day  came  the  parties  by  their  attorneys,  and  thereupon  came  a  juryj  to 
wit :  E.  F.,  r&c.3  who  being  empanelled  and  sworn  the  truth  to  speak  upon 
the  issues  joined  between  the  parties,  upon  their  oaths  do  say,  that  as  to  the 
[^first"]  issue  joined  between  the  parties,  the  said  defendant  did  assume  and 
promise  in  manner  and  form  as  the  said  plaintiff  hath  in  the  [Jirst']  and  [sec- 
ond] counts  of  his  declaration  alleged,  and  they  assess  the  damages  of  the  said 
plaintiff,  by  reason  of  not  performing  the  promises  in  said  counts  mentioned,  to 

dollais.    And  as  to  the  issues  joined  between  the  parties  upon  the  [third] 

and  [fourth]  counts  of  said  declaration,  the  jury  aforesaid  say,  that  the  said 
defendant  did  not,  within  six  years  next  before  the  commencement  of  this  suit, 
assume  and  promise  in  manner  and  form  as  the  said  plaintiff  hath  in  said 
[third]  and  [fourth]  counts  of  his  said  declaration  complained  against  him. 
Therefore  it  is  considered,  that  the  plaintiff  recover  of  the  defendant  the  said 
sum  of  — —  dollars,  his  damages  aforesaid  assessed,  and  also  his  costs  in  that 

behalf  expended,  taxed  to dollars ;  and  that  the  plaintiff  take  nothing  for 

his  false  claim,  whereof  the  defendant  is,  by  the  said  jury  as  aforesaid,  acquit- 
ted ;  and  let  the  defendant  go  thereof  without  day. 
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'  For  Plaintiff 


14.     Verdict  and  Judgment  for  Plainliff  where  Time  is  taken  on  a  Plea  thai 
the  Money  paid  into  Court  is  sufficient  to  pay  all  Damages." 


i.  BO 
V.      I  In 
).  D.J 


A.  B.  . 

Assumpsit. 
C 


This  day  came  the  parties  by  their  attorneys,  and  thereupon  came  a  jury,  to 
wit:  E.  F.,  [jSoc."]  who  being  empanelled  and  sworn  the  truth  to  speak  upon 
the  issue  joined  between  the  parties,  upon  their  oaths  do  say,  that  the  said 
plaintiff  hath  sustained  damages  [or  in  Debt^  that  the  defendant  was  and  ia 
indebted  to  the  plaintiff^  ^  ^  grtoter  amount  than  the  said  sum  of  [here  m- 
sert  the  amount  paid  in,  as  thusj  three  hundred]  dollars,  in  respect  to  the 
causes  of  action  in  the  declaration  mentioned,  to  wit,  to  the  amount  of  four 
hundred  dollars.  It  is  therefore  considered  by  the  court,  that  the  plaintiff  uike 
said  sum  so  paid  in,  and  as  to  the  bakmce  of  said  damages  \or  if  in  Debtf  say 
debt]  found  by  the  jury,  to  wit,  one  hmsdred  dollars;  that  the  plaintiff  recover 
the  same  of  the  defendant,  toother  with  his  costs  herein  remaining  unpaid, 
taxed  to  —  doiiars cents. 


16.   Verdict  and  Judgment  for  Plaintiff  against  an  Administrator  on  Aon 

Assumpsit^  with  Costs. 


A.  B. 

y.  ^  In  Assumpsit. 

C.  D.,  Adm'r  of  E.  F. 


..}  ■" 


This  day  came  the  parties  by  their  attorneys,  and  thereupon  came  a  jury,  to 
wit :  G.  H.,  [&>c.']  who  being  empanelled  and  sworn  the  truth  to  speak  upon 
tha  issue  joined  between  the  parties,  upon  their  oaths  do  say,  that  the  said  E. 
F.,  in  his  lifetime,  did  assume  and  promise  in  manner  and  form  as  the  said 
plaintiff  hath  in  that  behalf  alleged,  and  they  assess  the  damages  of  the  plain- 
tiff, by  reason  thereof,  to  dollars :   Therefore  it  is  considered,  that  the 

plaintiff  recover  of  the  said  C.  D.,  as  administrator  of  the  said  E.  F.  deceased, 
the  said  sum  of dollars,  his  damages  aforesaid  assessed.  And  it  appear- 
ing to  the  court  that  the  demand  upon  which  this  action  is  founded,  was  pre- 
sented to  said  defendant  within  one  year  after  he  gave  his  administration  bond 
for  the  discharge  of  his  trust,  and  [[that  its  payment  was  unreasonably  neglect- 
ed, or  say  that  the  defendant  refused  to  refer  the  same,  as  provided  by  the  act 
entitled  an  act  to  provide  for  the  settlement  of  the  estates  of  deceased  persons.] 
It  is  further  considered  by  the  court,  that  the  plaintiff  recover  of  the  defendant 

[as  administrator  as  aforesaid]  his  costs  herein,  taxed  at  -; dollars:  the  said 

damages  [and  costs]  to  be  levied  of  the  goods  and  chattels  which  were  of  the 

(ft)  swan's  Stat.  6e0,  §62. 
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■ 

For  Plaintiff. 

m 
1     ■     ■  ■   ■    -  ^- 

said  C  F.  at  the  time  of  his  death,  and  in  the  hands  of  the  said  E.  F.  unad- 
ministered.* 

7/  the  court  direct  that  the  eo9t8  shall  be  paid  by  the  administrator  out  of 
his  own  property^  then  omit  the  words  '*  as  administrator  as  aforesaid "  and 
"and  costs,"  in  the  above  form^  and  add  therfollowing  at  the  * :  and  that  the 
said  costs  be  levied  of  the  proper  goods  and  chattels,  lands  and  tenements  of 
the  said  defendant/ 


16.    Judgment  for  Plaxni\ffby  DtfauU  on  Proclamation. 

m 

m 

Assumpsit. 

On  this  day,  to  wit, day  of  — — — ,  a.  d.  18—,  came  again  the  said  plain- 
tiff by  his  attorney,  and  it  appearing  to  Ibe  satisfaction  of  the  court  that  procla- 
raatioo,  as  herein  before  ordered^  has  been  duly  issued  and  published,  warning 
the  said  defendant  to  appear  here  this  day  in  open  court,  and  the  defendant 
being  now  three  times  solemnly  caHed,  appeared  .not,  but  made  default: 
Whereupon  it  is  considered,  that  the  said  plainti^  ought  to  recover  his  damages 
against  the  defendant,  by  re^on  of  the  premises  ;  and  neither  party  requiring 
a  jury,  and  the  court  being  fully  advised  in  the  premises,  do  assess  said  dama- 
ges to dollars*    Therefore  it  is  considered,  that  the  plaintiff  recover  of 

the  defendant  the  said  sum  of dollars,  his  damages  aforesaid  assessed, 

and  also  his  costs  herein  expended,  taxed  to dollars.    . 


17.    Judgment  for  Plaintiff  on  Replication  of  Nul  tiel  record. 
A.  B. 


A.  B.l 

V.     I  In 
C.  D.J 


Assumpsit. 


This  day  came  the  said  A.  B.  by  his  attorney,  and  the  said  C.  D.,  though 
solemnly  demanded  to  appear  and  produce  the  record  by  him  in  pleading  al- 
leged, comes  not,  nor  produces  the  same,  but  therein  makes  default :  whereupon 
it  is  considered,  that  the  said  A.  B.  ought  to  recover  his  damages  by  reason 
of  the  premises ;  and  neither  of  the  parties  requiring  a  jury,  the  court  being 
fully  advised,  &€•  [Conclude  as  in  No.  2^  ante  939.  Or  in  Debt,  enter  final 
judgment  at  once :  Therefore,  it  is  considered,  that  the  said  A.  B.  recover  of 
the  said  C  D,  his  send  debt,  and  also  — — •  dollars  for  his  damages  which  he 
has  sustained,  on  -occasion  of  the  detaining  the  said  debt,  and  also  his  costs 
herein  taxed  to dollars. 

(a)  No  judgment  for  costs  is  rendered  if  the  in  one  year  after  his  giving  bonds.  See,  as  to 
demand  upon  which  the  suit  is  founded  was  not  cosU,  Swan's  Stat.  856,  sec.  96  5  378,  sec.  208  j 
presented  to  the  executor  or  admini^^tor  with-    860,  sees.  220, 224. 
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Fpr  Plaintiff. 


18/  Judgment  for  PlaifUiff  on  Pka  cf  Ntd  Hd  record. 
A.  B. 


..  BO 
v.     lln 
I.  D.J 


Assumpsit. 
C. 

This  day  came  the  parties  by  their  attorneys,  and  thereupon  the  record  afore- 
said being  seen  and  inspected  by  the  court,  it  sufficiently  appears,  that  there 
is  such  a  record  of  recovery  against  the  said  C.  D.  at  the  suit  of  the  said  A. 
B.  as  the  said  A.  B.  hath  alleged :  whereupon  it  is  considered^  that  the  said  A. 
B.  ought  to  recover,  dbc.  [^Conclude  as  in  No.  2,  ante  939,  or,  if  the  dam- 
ages  he  assessed  by  a  jury,  conduds  as  in  No.  10,  ante  p.  944. 


19.    Judgment  for  the  Plaintiff  on  DemurreY  to  Evidence.^ 
A.  B. 


L.   B.1 

V.     lln 
I.  D.J 


Assumpsit. 

This  day  came  the  parties  by  their  attorneys  and  this  cause  came  on  to  be 
heard  upon  the  demurrer  of  the  plaintiff  to  the  evidence  of  the  defendant,  and 
the  premises  being  argued,  and  the  court  fully  advised,  are  of  the  opinion  that 
the  matter  to  the  jury  aforesaid,  in  form  aforesaid,  shown  in  evidence  by  the 
defendant,  is  not  sufficient  in  law  to  bar  the  action  of  the  plaintiff,  and  that  the 
plaintiff  ought  to  recover  his  damages  in  the  premises  ;  and  neither  party  re- 
quiring a  jury,  and  the  court  being  fully  advised  in  the  premises,  do  assess  the 
plaintiff 's  damages  at —— dollars :  Therefore  it  is  considered,  that  the  plaintiff 

recover  of  the  defendant  the  said  sum  of dollars,  his  damages  aforesaid, 

assessed,  and  also  his  costs  herein  taxed  to  — ^-  dollars. 

If  the  d^endant  demurred  to  the  evidence  of  the  plaintiff,  follow  thejbrm^ 
post,  section  III,  page  956,  form  No*  15,  to  the  star  in  that  form,  and 
then  proceed  as  follows :  is  sufficient  in  law  to  maintain  the  issue  joined  be- 
tween the  parties :  Therefore  it  is  considered,  that  the  plaintiff  recover  of  the 

defendant  the  said  sum  of dollars,  the  damages  aforesaid  assessed,  and  also 

his  costs  herein  taxed  to dollars. 


20.    Judgment  for  Plaintiff  by  Cognovit  —  Relicta  verificatione  —  Nil 

dicit  —  and  Non  sum  informaius, 
A.  B.l 

V.     I  [In  Assumpsit.] 
C.  D.J 

By  Cogrumt. 

This  day  came  the  parties  by  their  attorneys,  and  thereupon  the  said  C.  D. 
relinquishing  his  plea,  says  that  he  cannot  deny  the  action  of  the  said  A.  B. 

.  (a)  For  the  lorm  of  the  entry  of  the  Demurrer  and  joinder  eee  ante  p.  996. 
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For  Plautiff. 

nor  the  causes  thereof,  in  manner  and  form  as  the  said  A.  B.  hath  complained 
against  him,  and  confesses  that,  Qthe  said  A.  B.  hath  sustained  damages  hy 

reason  of  the  premises,  to dollars,  or  in  debt  say  he  owes  the  said  A.  B. 

——dollars,  and  that  the  said  A.  B.  hath  sustained— -dollars  damages  hy  rea- 
son of  the  detention  thereof :]  Therefore  it  is  considered,  that  the  said  A.  B.  re- 
cover of  the  said  G.  D«  the  said  sum  of  '  dollars,  his  [dbc.])  as  aforesaid 
confessed,  and  also  (jdbc.^ 

By  yU  dicU. 

This  day  came  the  plaintifi)  and  the  said  G.  D.  in  his  proper  person,  or  by 
G.  H,  his  attorney,  comes  and  defends,  &c.,  and  says  nothing  in  bar  or  preclu- 
sion of  the  said  action  of  the  said  A.  B.  whereby  the  said  A.  B.  remains  therein 
«ndefended  against  the  said  G.  D.,  and  thereupon  it  is  considered,  that  the  said 
A.  B.  ought  to  recover,  [&c.  Conclude  as  in  No.  2,  ante  p.  939. 

By  Non  sum  informatus. 

This  day  came  the  plaintiff,  and  the  said  G.  D.  by  G.  H.  his  attorney,  comes 
and  defends,  &c.,  and  the  said  A.  B.  prays  that  the  said  G.  D.  may  answer  his 
said  declaration ;  whereupon  the  said  attorney  of  the  said  G.  D.  says  that  he 
18  not  informed  by  the  said  G.  D.  of  any  answer  to  be  given  for  him  to  the  said 
A.  B.  in  the  premises,  nor  doth  he  say  any  thing  in  bar  or  preclusion  of  the 
said  action  of  the  said  A.  B.  whereby  the  said  A.  B.  remains  therein  unde- 
fended, [&c.  ^s  before. 


21.     Suggestion  of  the  death  of  one  of  the  Defendants  after  Verdict  and 

bffote  Judgment^  and  Judgment  on  the  Verdict, 

Assumpsit. 

Enter  the  Verdict  in  the  usual  wayjy—Axkii  upon  this  the  said  A.  B.  gives 
the  court  here  to  understand  and  be  informed,  that  after  the  last  continuance 

of  this  cause,  and  before  this  day,  to  wit,  on the  said  E.  F.  died,  to  wit,  at 

■ ,  and  the  said  G.  D.  then  and  there  survived,  which  the  said  G.  D.  doth  not 
deny,  bat  admits  the  same  to  be  true;  therefore  let  all  further  proceedings  in 
this  cause  against  the  said  £.  F.  be  stayed :  whereupon  the  said  A.  B.  prays 
judgment  against  the  said  G.  D.  of  and  upon  the  premises :  Therefore  it  is 

CfxiBideredy  that  the  said  A.  B.  recover  of  the  said  G.  D.  the  said  sum  of 

doUais,  the  damages  aforesaid  assessed,  together  with  his  costs  herein  taxed  to 
dollars. 
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Fpr  Defendant. 


22.     Verdict  and  Judgment  for  Plaintiff  upon  a  Plea  in  Maiemeni. 


A.  B.l 

V,     tin  Assumpsit. 
C.  D.J 


This  day  came  the  parties  by  their  attorneys,  and  also  came  a  jury,  to  wit, 
[G.  H.  &C.3  who  being  empanelled  and  sworn  as  well  the  truth  to  speak  upon 
the  issue  joined  betwen  the  parties,  as  to  inquire  of  and  assess  the  damages  of 
the  said  A.  B.,  by  reason  of  the  [not  performing  of  the  said  several  promises 
and  undertakings,  or  according  to  the  form  of  the  actioji]  in  the  declaration 
mentioned,  in  case  the  said  issue  shall  be  found  for  the  said  A.  B.,  upon  their 
oaths  do  say^  that  the  said  D.  D.  at  the  time  of  the  suing  out  of  the  said  writ 
in  this  behalf,  was  called  and  known  as  well  by  the  name  of  C.  D.  as  by  the 
name  of  D.  D.,  in  manner  and  form  as  the  said  A.  B.  hath  above  in  that  behalf 

alleged;  and  they  assess  the  damages  of  the  said  A.  B.  at dollars.     It  is 

therefore  considered,  that  the  said  A.  B.  recover  of  the  said  C.  D.  the  said  sum 

of dollars,  the  damages  aforesaid  assessed,  together  with  his  costs  herein, 

taxed  to dollars. 


Sec,  IIL  verdicts,  jui>oment6,  etc.,  for  the  defendant,  in  assumpsit. 
1.  Verdict  and  Judgment  for  Defendant  on  Plea  of  Non  Assumpsit. 
A.  B. 


A.  B.-) 

vs.     y  In 
C.D.J 


Assumpsit. 


This  day  came  the  parties,  by  their  attorneys,  and  thereupon  came  a  jury, 
to  wit :  E.  F.,  [&c.]]  who,  being  empanelled  and  sworn  the  truth  to  speak 
upon  the  issue  joined  between  the  parties,  upon  their  oaths  do  say  that  the  said 
defendant  did  not  assume  and  promise  in  manner  and  form  as  the  said  plaintiff 
hath  complained  against  him.  Therefore  it  is  considered,  that  the  defendant 
go  hence  without  day  and  recover  of  the  plaintiff  his  costs  herein  taxed  to 
dollars. 


2.     Verdict  and  Judgment  for  Dtfendant  upon  several  Issues^  {Infancy  of 
Defendant  ^-^the  Goods  Necessaries •^  Confirmatum  of  Promise.) 


vs.     y  In 
!.D.J 


A.  B. 

vs^    y  In  Assumpsit. 
C, 


This  day  came  the  parties  by  their  attorneys,  and  also  came  a  jury,  to  wit : 
E.  F.,  [&C.3  who,  being  empaneUed  and  sworn  the  truth  to  speak  upon  the 
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For  Defendant. 


issue  joined  between  the  parties  upon  their  oaths,  do  say  that,*  [Here  enter  the 
verdict  according  to  the  pleadings,  as  thus:  As  to  the  first  issue  joined  be- 
tween the  parties,  the  defendant  at  the  time  of  the  making  the  several  promises 
in  the  Jirst  and  second  counts  of  the  declaration  mentioned,  was  an  infant 
within  the  age  of  twenty  one  years  in  manner  and  form  as  the  defendant  hath 
in  that  behalf  alleged  ;  and  as  to  the  second  issue  joined  between  the  parties, 
the  jury  say  that  the  goods  and  chattels  in  the  third  count  of  the  declaration 
mentioned,  were  not  necessary  or  suitable  to  the  estate  and  degree  of  the  de- 
fendant in  manner  and  form  as  the  piaintiflf  hath  in  that  behalf  alleged ;  and 
as  to  the  last  issue  joined  between  the  parties,  the  jury  say  that  the  defendant 
did  not  after  he  attained  the  age  of  twenty  one  years  assent  to,  ratify,  or  con- 
firm the  several  promises  and  undertakings  in  the  fourth  and  J^h  counts  of 
the  declaration  mentioned,  or  any  of  them,  in  manner  and  form  as  the  defend- 
ant hath  in  that  behalf  alleged.] 

Therefore,  it  is  considered,  that  the  defendant  go  hence  without  day,  and  re- 
cover of  the  plaintiff  his  costs  herein  taxed  to dollars, cents. 


3.     Verdict  and  Judgment  for  the  Defendant,  on  Notice  of  Set  Off" — Bal- 
ance found  in  favor  of  the  Defendant, 

Follow  the  preceding fonn  to  the  *  and  then  proceed  as  follows : — That  the 
said  C.  D.  did  assume  and  promise  in  manner  and  form  as  the  said  A.  B.  hath 
complained  against  him,  and  do  assess  the  damages  of  the  said  A.  B.  by  rea« 
son  thereof,  to  dOO  dollars ;  and  the  jury  do  further  say,  that  the  said  A.  B.  is 
indebted  to  the  said  C.  D.  in  the  sum  of  800  dollars,  parcel  of  the  said  several 
sums  of  money  demanded  by  the  said  C.  D.  in  his  notice  of  set-ofi ;  and  there- 
upon the  jury  do  find  that  after  deducting  said  damages  from  said  last  men- 
tioned sum  of  800  dollars,  a  balance  of  600  dollars  is  due  from  the  said  A.  B. 
to  the  said  C.  D.  Therefore,  it  is  considered,  that  the  defendant  recover  of  the 
phuntiflT  the  said  sum  of  300  dollars,  together  with  his  costs  herein  taxed  at 
■        dollars. 


4.     Verdict  for  one  Dtfendant  on  Non  Assumpsit^  where  another  has  let  the 
Judgment  go  by  Default — Judgment  for  both  Defendants. 

This  day  came  the  said  A.  B.  by  his  attorney,  and  also  the  said  C.  D.  by 
his  attorney,  and  the  said  E.  F.,  though  solemnly  called,  came  not,  but  made 
de&ult,  whereupoa  it  is  considered,  that  the  said  A.  B.  ought  to  recover  his 
damages  against  the  said  E.  F.  by  reason  of  the  premises ;  and  thereupon 
came  a  jury,  to  wit:  G.  H.,  Q&c.]  who,  being  empanelled  and  sworn  the  truth 
to  speak  upon  the  issue  joined  between  the  said  A.  B.  and  the  said  C«  D.,  and 
also  well  and  truly  to  assess  the  damages  sustained  by  the  said  A.  B.  by  the 
non  performance  of  the  promises  of  the  said  C.  D.  and  E.  F.  in  the  dedara- 
44 
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For  Defendant. 

tioa  mentioned,  upon  their  oaths  do  say,  that  the  said  C.  D.  did  not  .assume  or 
promise  in  manner  and  form  as  the  said  A.  B.  hath  xleclar^d  against  him ;  and 
thereupon  the  said  jury  are  discharged  from  inquiring  against  the  said  E.  F. 
what  damages  the  said  A.  B.  hath  sustained  in  the  premises ;  therefore,  it  is 
considered,  that  said  C.  O.  &  £.  F.  go  hence  without  day,  and  recover  of  the 
said  A.  B.  their  costs  herein  taxed  to dollars. 


&.     Verdict  and  Judgment  for  Defendani,  Adndmstratorf  on  Non  AMtmrnp- 

sU  of  Jntestaie. 


A.  B. 

vs.  {^  In  Assumpsit. 

C.  D.,  Administrator  of  G.  H.,  deceased. 


This  day  came  the  parties  by  their  attorneys,  and  also  came  a  jury,  to 
wit :  £.  F.,  []dbc.]  who,  being  empanelled  and  sworn  the  truth  to  speak  upoa 
the  issue  joined  between  the  parties,  do«ay*  that  the  said  G.  H.  in  his  lifetime 
did  not  assume  and  promise  in  manner  and  form  as  the  pkuntiflT  hath  in  that 
behalf  alleged ;  therefore,  it  is  considered,  that  the  defendant  go  hence  without 

day,  and  recover  of  the  plaintiff  his  costs  herein  taxed  to dollars, 

cents. 


6.     Verdict  and  Judgment  for  Defendant^  when  one  Issue  is  found  for  the 

PlairUiff  and  another  for  the  Drfendant* 

As  in  the  preceding  form  to  the  *  then  proceed  as  follows  i] — that  as  to  the 
first  issue  joined  between  the  parties,  the  said  C.  D.  did  assume  and  promise 
in  manner  and  form  as  the  said  A.  B.  in  the^r^f  and  second  counts  of  his  de* 
ckration  hath  alleged,  and  they  assess  the  damages  of  the  said  A.  B.  by  reason 
of  the  not  performing  the  promises  in  the  said  first  and  second  counts  men* 
tioned,  to  dollars :  And  as  to  the  last  issue  joined  between  the  parties,  the 
jury  aforesaid,  say,  that  the  said  C.  D.  did  not  within  six  years  before  the  coca- 
mencement  of  this  suit  assume  or  promise,  in  manner  and  form  as  the  said  A, 
B.  hath  in  the  third  and  fourth  counts  of  the  declaration  complained  against 
him  :  Therefore,  it  is  considered,  that  the  defendant  go  hence  without  day,  and 
recover  of  the  plaintiff  his  costs,  herein  taxed  to dollars. 


7.     Verdict  and  Judgment  for  the  Defendant  upon  a  Plea  in  Abatement* 


A.  B.1 

vs.     >  In  Assumpsit. 
C.D.J 


This  day  came  the  parties  by  their  attorneys,  and  also  came  a  jury,  to  wit 
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E.  F.,  [jkc,"]  who,  being  empanelled  and  sworn  as  well  the  truth  to  speak 
upon  the  issue  joined  between  the  parties,  as  to  inquire  of  and  assess  the  dam- 
ages of  the  said  A.  B.,  by  reason  of  the  [not  performing  of  the  said  several 
promises  and  undertakings,  or,  according  to  the  form  of  the  actions]  in  the 
declaration  mentioned,  in  case  the  said  issue  shall  be  found  for  the  said  A.  6., 
upon  their  oaths  do  say,  that  the  said  D.  D.  was  not,  at  the  time  of  the  suing 
out  of  the  said  writ  by  the  said  A.  6.  in  this  behalf,  nor  hath  he  at  any  time 
hitherto,  been  called  or  known  by  the  name  of  C.  D.  in  manner  and  form  as  the 
said  A.  B.  hath  above  alleged ;  therefore,  it  is  considered,  that  the  said  writ  of 
the  said  A.  B«  be  quashed,  and  that  the  said  D.  D.  go  thereof  without  day,  and 
recover  against  the  said  A.  B.  his  costs  herein  taxed  to  dollars. 


8.     tS^ecial  Verdict  and  Special  CoBt^  wiih  Judgment  thereon  for  the  De- 
fendant, 
A.  B.") 

vs.     Y  In  Assumpsit. 
CD. 


This  day  came  the  parties  by  their  attorneys,  and  also  came  a  jury,  to  wit : 
E.  F.,  [&c.]  who,  being  empanelled  and  sworn  the  truth  to  speak  upon  the 
issue  joined  between  the  parties,  upon  their  oaths  do  say,  that,  [&c.,  staling 
the  facts  proved  at  the  irial^  with  certainty  and  precision]  —  But  whether  or 
not  upon  the  whole  matter  aforesaid,  by  the  jurors  aforesaid,  in  form  aforesaid 
found,  the  [stating  the  substance  of  the  issue  joined^  as  thus:  **  the  said  J,S. 
be  guilty  of  the  trespass  within  specified,"]  the  jurors  aforesaid  are  altogether 
ignorant;  and  therefore  they  pray  the  advice  of  the  court ;  and  if  upon  the 
whole  matter  aforesaid,  it  shall  seem  to  the  court  [stating  the  affirmative  of  the 
issuef  as  thics :  "  that  the  said  J.  S.  is  guilty  of  the  trespass  aforesaid,"]  then 
the  jurors  aforesaid,  upon  their  oaths  aforesaid,  say  [again  stating  the  qfirm^ 
ative  of  the  issue^  ''  that  the  said  J.  S.  is  guilty  thereof^  in  manner  and  fonn  as 
the  said  I.  N.  hath  above  complained  against  him,"]  and  in  that  case  they  as- 
sess the  damages  of  the  said  I.  N.  by  reason  thereof  to— ——dollars:  But  if 
upon  the  whole  matter  aforesaid,  it  shall  seem  to  the  court  [stating  the  rugor 
tive  of  the  issue,  as  thus :  *<  that  the  said  J.  S.  is  not  guilty  of  the  trespass 
aforesaid,"]  then  the  jurors  aforesaid,  upon  the  oaths  aforesaid,  say  [stating 
again  the  negative  of  the  issue,  **  that  the  said  J.  S.  is  not  guilty  thereof,  in 
manner  and  form  as  the  said  I.  N.  hath  above  complained  against  him." 

Special  Verdict,  ^c. 
A.  B. 
vs.     y  In  Assumpsit. 


C 


rs.     y  In 
.D.J 


On  motion  of  the  plaintifi^  it  is  ordered  that  a  day  be  given*  to  the  parties, 

(a)  See  Swan*i  Stat.  071,  §  100. 
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For  Defeodanl. 

until  — ^ —  to  hear  the  judgment  of  the  court  in  the  premises,  for  that  the  court 
here  are  not  yet  advised  thereof. 


V.     I  In 
!.  D.J 


A.  B.  . 

Assumpsit.     Special  Yerdictr  &c. 
C. 


This  day  [the  day  named  in  the  preteding  order]  came  again  the  parties  hy 
their  attorneys,  and  the  premises  heing  seen  and  now  fully  understood,  it  is 
considered  hy  the  court  that*  the  defendant  go  hence  without  day,  and  recover 
of  the  pkintiffhis  costs  herein  taxed  to  . 


9.     Nonsuit  for  toant  of  a  Declaration 
A.  B. 


V.     y  In 

I.  D.J 


Assumpsit. 
C.  ~ 

This  day  came  the  said  C.  D.  by  his  attorney,  and  the  the  said  A.  B.  having 
failed  to  declare  against  the  said  C.  D.,  according  to  the  ndes  of  court,  or,  as 
hereinbefore  nded  to  do :  Therefore  it  is  considered,  that  the  said  C.  D.  go 
hence  without  day,  and  recover  of  the  said  A.  B.  his  costs  herein  taxed  to 
—  dollars. 


10.     Nonsuit  for  want  of  a  Replication, 
A.  B. 


/ 


A.  B.^ 

V.     I  In 
C.  D.J 


Assumpsit. 


This  day  came  the  said  C.  D.  by  his  attorney,  and  the  said  A.  B.  having 
failed  to  reply  to  the  plea  of  the  said  C.  D.,  according  to  the  rules  of  the  court, 
or,  as  hereinbefore  ruled  to  do :  Therefore  it  is  considered,  that  the  said  C.  D. 
go  hence  without  day,  and  recover  of  the  said  A.  B.  his  costs  herein  taxed  to 
—  dollars. 


11.     Voluntary  Nonsuit  before  Trial. 
A.  B. 


L.  B.T 

V.     I  In 
I.  D.J 


Assumpsit. 

c,  "  ■ 

This  day  came  the  said  C.  D.  by  his  attorney,  and  the  said  A.  B.  being  sol- 
emnly called,  came  not,  nor  does  he  further  prosecute  his  suit:    Therefore  it 
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For  Defendant. 


18  considered,  that  the  said  G.  D.  go  hence  without  day,  and  recover  of  the  said 
A.  B.  his  costs  herein  taxed  to         ■  dolJais. 


12.    Jury   Sworn -^  Voluntary  Nonsuit  of  Phintig^  and  Judgment  for 

Defendant. 


A.  B.l 

Y.     V  In  Assumpsit. 
C.  D.J 


This  day  came  the  parties  by  their  attorneys,  and  thereupon  came  a  jury, 
to  wit,  E.  F.,  [&c.]  who  being  empanelled  and  sworn  the  truth  to  speak  upon 
the  issue  joined  between  the  parties,  the  said  A.  B.,  thereupon,  fails  to  furUier 
prosecute  his  suit  against  the  said  G.  D.,  and  thereupon  the  jury  were  dis- 
charged from  the  further  consideration  of  the  premises :  Therefore  it  is  consid- 
ered, that  the  defendant  go  hence  thereof  without  day,  and  recover  of  the  said 
A.  B.  his  costs  herein  taxed  to 


13.    Jury  Sworn  —  Nonsuit  by  Order  of  the  Court'^  Judgment. 

A.  B.  . 

Gase. 


L.  B.l 

V.     tin 

I.  D.J 


This  day  came  the  parties  by  their  attorneys,  and  thereupon  came  a  jury, 
to  wit,  E.  F.,  [&C.']  who  being  empanelled  and  sworn  the  truth  to  speak  upon 
the  issue  joined  betweeitthe  parties,  the  plaintiff  gave  to  the  jury  certain  mat- 
ters in  evidence,  and  rested  his  case ;  whereupon  the  defendant  moved  the 
court  to  direct  a  nonsuit,  by  reason  that  the  matters  aforesaid,  so  given  in  evi- 
dence as  aforesaid  by  the  plaintiff,  do  not  support  the  case  set  forth  in  the 
declaration ;  and  the  arguments  of  counsel  being  thereupon  heard,  and  due 
deliberation  had,  the  court  are  of  opinion  that,  for  the  reason  aforesaid,  the 
plaintiff  be  nonsuited:  whereupon  the  jury  are  discharged  from  further  con- 
sideration of  the  premises.  Therefore  it  is  considered,  that  the  defendant  go 
hence  without  day,  and  recover  of  the  plaintiff  his  costs  in  this  behalf  expend- 
ed, taxed  to  ——  dollars. 


14.    Jury  Sworn — Juror  withdrawn  by  Consent'^  Judgment  of  Nonsuit. 


A.  B.! 

V.      y  In  Assumpsit. 
C.  D.J 


This  day  came  the  parties  by  their  attorneys,  and  also  came  a  jury,  to  wit. 
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E.  F.,  [jScc."]  who  being  empanelled  and  sworn  the  trath  to  speak  upon  the 
issue  joined  between  the  parties,  thereupon,  by  consent  of  the  said  parties,  one 
of  the  jurors  of  the  said  juiy  is  withdrawn  from  the  panel  thereof,  and  the  resi- 
due of  the  said  jury  are  altogether  discharged  of  giving  any  verdict  of  and  upon 
the  premises.  Therefore  it  is  considered,  that  the  defendant  go  hence  without 
day,  and  recover  of  the  phtintiffhis  costs  herein  taxed  to dollars. 


16.    Judgment  for  the  Defendant  on  Demurrer  to  Svidence.*^ 
A.  B. 


L.  B.T 
V.     lln 
I.  D.J 


Assumpsit. 

a 

This  cause  came  on  to  be  heard  upon  the  demurrer  of  the  defendant  to  the 
evidence  of  the  plaintiff,  and  was  argued  by  counsel^  and  the  court  being  fully 
advised  in  the  premises,  are  of  opinion  that  the  matter  aforesaid,  shown  in  evi- 
dence to  the  said  jury  in  form  aforesaid,*  is  not  sufficient  in  law  to  maintain 
the  issue  joined  between  the  parties.  Therefore  it  is  considered,  that  the  de- 
fendant go  hence  without  day,  and  recover  of  the  plaintiff  his  costs  herein 
taxed  to  —  dollars. 


16.    Judgment  for  Defendant  on  DUcontinuance. 


A.  B.1 

V.     y  In  Assumpsit. 
C.  D.J 


This  day  came  the  said  A.  B.  by  his  attorney,  and  discontinues  his  suit : 
Therefore  it  is  considered,  that  the  said  C.  D.  go  hence  without  day  and  reco- 
ver xof  the  said  A.  B.  his  costs  herein  taxed  to dollars. 


17.    Judgment  for  Defendant  on  Nolle  Prosequi :  See  ante,  p.  001. 


18.    Judgment  for  Defendant  on  Nolle  Prosequi  to  one  or  more  Counts: 

See  ante,  p.  901. 

(a)  For  tbe  km  of  the  «iicry  ot  the  demurrer  mnd  joinder,  lus.,  vee  ante  p.  898,  SM. 
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For  Dofeodant. 


19.     Judgment  for  Defendant  on  Flea  of  Nul  Tiel  Record. 


A. 

Assumpsit. 


V.      I  In 
I.  D.J 


This  day  came  the  parties  by  their  attorneys,  and  the  said  A.  B.  hath  sot 
hei9  in  Coozt  the  record  of  the  supposed  recovery  in  the  declaration  mentioned^ 
but  makes  default  in  producing  the  same  :  Therefore  it  is  considered,  that  the 
said  C.  D.  go  hence  without  day  and  recover  of  the  said  A.  B.  his  costs 
herein  taxed  to dollars. 


20.     Verdict  set  aside  and  new  Trial  granted. 


A.  B.') 

T.      I  In 
C.  D.J 


Case. 


This  day  the  motion  heretofore  made  in  this  cause  for  setting  aside  the  ver- 
dict rendered  herein  on  Friday  last,  and  for  a  new  trial,  came  on  to  be  heard, 
and  was  argued  by  counsel ;  on  consideration  whereof,  it  is  ordered,  that  the 
said  verdict  be,  and  the  same  is  hereby  set  aside ;  and  that  a  new  trial  be  had 
between  the  parties  at  the  next  term  of  this  Court }  And  it  is  further  ordered, 
that  within  sixty  dajfSy  the  costs  of  the  present  term  be  paid  by  the  plaintiff,  for, 
by  the  defendant ;  or,  that  the  costs  abide  the  event  of  the  suit,  aa  th€  eoie 
may  be  f]  and  thereupon,  on  motion  of  the  plaintiff,  [or  defendant  ob  the  case 
may  be,']  this  cause  is  continued* 


21.     Verdict  and  Judgment  for  Defendant  where  Issue  is  taken  on  a  Plea 
thai  the  Money  paid  into  Court  is  sufficient  to  pay  all  Damages.^ 

Assumpsit. 

This  day  came  the  parties  by  their  attorneys,  and  thereupon  came  a  jury, 
to  wit,  C  F.,  [&c.,]  who  being  empanelled  and  sworn  the  truth  to  speak  upon 
the  issue  joined  between  the  parties,  upon  their  oaths  do  say,  that  the  plaintiff 
hath  not  sustained  damages,  [or  in  Debt,  that  the  defendant  was  not  and  is  not 
indebted  to  the  plaintiff,]]  to  a  greater  amount  than  the  said  sum  of  [here  mseri 
the  amount  paid  tn,]  dollars,  in  respect  to  the  causes  of  action  in  the  declara- 
tion mentioned.    It  is  therefinre  considered,  that  the  plaintiff  take  the  said  sum 


(a)  For  the  form  of  the  entry  where  no  plea  i»  pot  in  npon  the  qoettion  at  to  whether  the  aaumit 
paid  in  it  large  enough,  tee  ante,  p.  611. 
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For  Defeodant — For  Plaintiff  and  Defendant.  §t.^^ 

paid  in,  and  that  as  to  the  causes  of  action  in  said  declaration  mentioned,  the 
defendant  go  acquit  and  discharged,^  and  recover  of  the  plaintiff  his  costs 

herein  incurred  since  said  money  was  paid  in,  taxed  to dollars 

Qei)ts« 


22.     Verdict  for  the  Defendant  tpan  Plea  of  Tender  a$  to  Part^and  Otneral 

leeue  as  to  the  BeHdutf  and  Judgment  thereon.'' 


..  B.1 
V.       I  In 
1.  D.J 


A. 

T.       ^  In  Assumpsit. 

C. 


This  day  came  the  parties  hy  their  attorneys,  and  also  came  a  jury,  to  witt 
E.  F.,  Q&c.  J  who  being  empanelled  and  sworn  the  truth  to  speak  upon  the 
issue  joined  between  the  parties,  upon  their  oaths  do  say,  that  as  to  all^  the 
several  promises  in  the  declaration  mentioned,  except  as  to  [[five  hundred^] 
dollars,  parcel,  &c.,  the  defendant  did  not  assume  and  promise  in  manner 
and  form  as  the  plaintiff  hath  in  his  declaration  alleged ;  and  as  to  said  [five 
hundred]  dollars,  parcel,  &c.,  the  jury  do  find  that  the  defendant  did  tender 
the  same  to  the  plaintiflf  in  manner  and  form  as  the  defendant  hath  in  his 
aforesaid  plea  alleged.  It  is  therefore  considered  by  the  court,  that  the  pkdn- 
tifir  recover  and  take  out  of  the  court  here  said  sum  of  [five  hundred]  dollars 
so  tendered,  and  that  the  defendant  recover  of  the  piaintifiT  his  costs,  herein 
taxed  to dollars cents. 


23.  Verdict  and  Judgment  for  and  against  eonie  of  the  Defendants  in  a 
joint  suit  against  Makers  and  Indorsers  of  a  Note^  Due  Bill  or  BiU 
of  Exchange, 


A.  B.  1 

V.  y  In  Assumpsit. 

C.  D.,  E.  F.  &G.  H.J 


This  day  came  the  parties  by  their  attorneys,  and  also  came  a  jury,  to  wit, 
L.  M.,  [&c.,]  who  being  empanelled  and  sworn  the  truth  to  speak  upon  the 
issues  joined  between  the  parties,  upon  their  oaths  do  say,  that  the  said  C.  D. 
did  assume  and  promise  in  manner  and  form  as  the  plaintiff  hath  in  his  declar- 
ation alleged,  and  do  assess  the  pkintifiT's  damages  in  the  premises  at  ■ 
dollars.  And  the  jury  do  further  say  that  the  said  E.  F.  and  G.  H.  did  not 
assume  and  promise  in  manner  and  form  as  the  plaintiff  hath  in  his  declara- 
tion  alleged.    It  is  therefore  considered  by  the  court,  that  the  plaintiff  recover 

of  the  said  C.  D.  the  said  sum  of dollars,  his  dama^res  aJoresaid  assessed, 

and  also  his  costs  herein,  in  that  behalf  expended,  taxed  at dollars 

(b)  Swan's  Stat.  660,  §61, 62.  (c)  16  Ohio  Rep.  467. 
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cents ;  and  that  the  pJaintifT  take  nothing  for  his  false  claim  against  the  said 
£•  F.  and  Q.  H.,  and  let  them  go  thereof  without  day,  and  recover  of  the 
plaintiff  their  co6ts»  herein  taxed  to     '      dollars  —  cents*. 


Bko.  IV.    fo&h  or  cobiflbts  rxoobd  in  the  oommon  plbas. 

Pleas  continued  and  held  at  the  court  house  in  ChiUicothe^  within  and  for 
the  county  of  Ross^  in  the  Sixth  Judicial  Circuit  of  the  Court  of  Common 
Pleas  of  the  State  of  Ohio,  before  the  Honorable  G.  S.,  President  Judge  of 
said  Sixth  Judicial  Circuit,  and  T.  S.,  F.  P.  and  G.  H.,  Associate  Judges  of  • 
said  Court  of  Common  Pleas  for  the  county  of  Rosa  aforesaid,  of  the  term  of 
Afoy,  to  wit,  on  the  tenth  day  of  June^  [date  of  final  judgment^']  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty-two. 


L.  BO 
V.       I  In 
I.  D.J 


A.  B. 

y.       ^  In  Assumpsit. 
C. 


Be  it  remembered,  that  heretofore,  to  wit,  on  \\Le  first  day  of  August^  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-one,  A.  B.,by  his  attor- 
ney, filed  in  the  clerk's  office  of  said  court  the  following  praecipe  and  affidavit, 
[here  copy  the  praecipe  and  affidamt^  and  thereupon  on  the  day  and  year  last 
aforesaid,  the  said  A.  B.,  by  his  attorney,  sued  out  of  the  clerk's  office  of  the 
court  aforesaid,  the  following  writ  of  Capias  ad  respondendumy  against  C.  D., 
to  wit : 

The  State  of  Ohio : 

Ross  county,  ss. 

To  the  Sheriff  of  said  county— Greeting: 

We  command  you  to  take  C.  D.  if  he  may  be  found  in  your 
[seal.]  bailiwick,  and  him  safely  keep,  so  that  you  have  his  body  before 
our  Court  of  Common  Pleas  of  the  county  aforesaid,  at  the  court 
house  in  said  county,  on  the  first  day  of  their  next  term,  to  answer  unto  A. 
B.  in  a  plea  of  assumpsit  —  Damages  1000  dollars,  and  have  you  then  there 
this  writ.  Witness,  T.  C,  clerk  of  our  said  Court  of  Common  Pleas,  at 
Chillicothe^  this  first  day  of  August^  a.  d.  1831.  Upon  which  writ  was  the 
following  indorsement,  to  wit :  Suit  brought  on  note  given  by  defendant  to 
plaintiff  for  800  dollars,  dated  June  1,  1831;  also  for  goods  sold  and  delivered, 
money  had  and  received,  &c.,  damages  1000  dollars.  Amount  sworn  to  $1000. 
Sheriff  will  hold  to  bail  in  2000  dollars.  X.  Y.,  attorney  for  plaintiff.  And 
afterwards,  to  wit,  on  the  sixth  day  of  October,  in  the  year  last  aforesaid,  the 
said  writ  was  returned  to  the  court  aforesaid  by  said  sheriff,  indorsed  as  follows, 
to  wit :  I  have  taken  the  body.  S.  W.,  sheriff  of  Ross  county.  And  afler- 
wards,  to  wit,  on  the  day  and  year  last  aforesaid,  the  following  recognizance  of 
45 
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special  bail  was  entered  into,  to  wit :  The  State  of  Ohio,  Eois  conntj,  ss.  Be 
it  remembered  that  on  the  sixth  day  of  October^  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-one,  Q.  H,  and  E.  F.  of  the  county  of  BosSj 
personally  appeared  before  F.  C,  clerk  of  the  Court  of  Common  Pleas  of  the 
county  of  Bo88f  and  severally  acknowledged  themselves  to  owe  unto  the  said 

A.  6.,  the  sum  of  two  thousand  dollars,  to  be  levied  on  their  several  goods  and 
chattels,  lands,  tenements  and  estates  ;  upon  condition,  that  if  the  said  defend- 
ant, C.  D.,  shall  be  condemned  in  this  action  at  the  suit  of  the  said  A.  B.,  he 
shall  pay  the  costs  and  condemnation  of  the  court,  or  be  rendered,  or  render 
himself,  into  the  custody  of  the  sheriff  of  said  county,  for  the  same,  or  in  case 
of  failure,  that  the  said  G.  H.  and  E.  F.  will  pay  the  costs  and  condemnation 
for  him.  Taken  and  acknowledged,  the  day  and  year  above  written,  before 
me,  F.  C,  clerk.  And  afterwards,  to  wit,  on  the  same  day  and  year  last 
aforesaid,  on  motion  of  the  said  A.  B.,  this  cause  was  continued  until  the  next 
term  of  this  court.  And  afteni^rds,  to  wit,  on  the  second  day  of  Marchy  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  thiity-two,  the  said  A. 

B.  filed  in  the  clerk's  office  aforesaid,  the  following  declaration,  to  wit :  Rom 
county,  ss.  Court  of  Common  Pleas,  October  Tenn,  a.  d.  1831.  A.  6. 
complains  of  C.  D.  in  a  plea  of  assumpsit ^  for  that  tirhereas  the  said  C.  D.  on 
the  first  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-one,  at  the  county  of  Boss  aforesaid,  made  his  promissory  note  in  wri- 
ting, and  delivered  the  same  to  the  said  A.  B.,  and  thereby  promised  to  pay  to 
the  said  A.  B.  or  order,  eight  hundred  dollars  in  thirty  days  afler  the  date 
thereof,  which  period  has  now  elapsed,  and  the  said  C.  D.  then  and  there  in 
consideration  of  the  premises,  promised  to  pay  the  amount  of  the  said  note  to 
the  said  A.  B.  according  to  the  tenor  and  effect  thereof.  And  also  for  that 
whereas,  the  said  C.  D.  on  the  tenth  day  of  July,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-one,  was  indebted  to  the  said  A.  B.  in  one 
hundred  dolkirs  for  the  price  and  value  of  goods,  then  and  there  bargained  and 
sold  by  the  said  A.  B.  to  the  said  C.  D.,  at  his  request.  And  in  one  hundred 
dollars  for  money  then  and  there  lent  by  the  said  A.  B.  to  the  said  C.  D.  at  his 
request.  And  whereas,  the  said  C.  D.,  afterwards,  to  wit,  on  the  twentieth 
day  of  July,  in  the  year  last  aforesaid,  in  consideration  of  the  premises,  then 
and  there  promised  to  pay  the  said  last  mentioned  several  sums  of  money  to 
the  said  A.  B.  on  request.  Yet  he  hath  disregarded  his  promises,  and  hath 
not  paid  the  said  several  sums  of  money,  nor  either  of  them,  nor  any  part 
thereof:  to  the  damage  of  the  said  A.  B.,  1000  dollars ;  and  thereupon  he 
brings  suit,  &c. ;  by  X.  Y.,  his  attorney.  And  afterwards,  to  wit,  on  the 
fourth  day  of  May,  in  the  year  last  aforesaid,  the  said  C.  D.  filed  in  the  clerk's 

office  aforesaid,  the  following  plea,  to  wit:  C.  D.  ads.  A.  B.  Boss  county 
Common  Pleas,  And  the  said  C.  D.  comes  and  defends,  &c.,  and  says  that 
he  did  not  assume  and  promise  in  manner  and  form  as  the  said  A.  B.  hath 
declared  against  him,  and  of  this  he  puts  himself  upon  the  country ;  by  C. 
W.,  his  attorney ;  and  the  said  A.  B.  doth  the  like.  And  afterwards,  to  wit, 
at  the  May  term  of  the  said  court,  in  the  year  of  our  Lord  one  thousand  eight 
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hundred  and  thirty-two,  to  wit,  on  the  fifth  day  of  Junt^  the  year  last  afore, 
said,  came  as  well  the  parties  aforesaid,  as  also  a  jury,  and  thereupon  a  ver- 
dict of  the  same  jury  was  tak^i  upon  the  issue  joined  between  the  parties;  as 
follows,  to  wit :  A.  B.  v.  C.  D.     This  day  came  the  parties  by  their  attorneys, 
and  thereupon  came  a  jury,  to  wit,  E.  F.,  G,  H.,  J.  Y.,  L.  M.,  N.  O.,  P.  CI., 
R.  S.,  T.  U.,  V.  W.,  A.  S.,  T.  S.,  and  B.  S.,  who,  being  empaneled  and 
sworn  the  truth  to  speak  upon  the  issue  joined  between  the  parties,  upon  their 
oaths  do  say,  that  the  said  C.  D.  did  assume  and  promise  in  manner  and  form 
as  the  said  A.  B.  hath  complained  against  him;  and  they  assess  the  damages 
of  the  said  A.  B.  by  reason  thereof,  to  eight  hundred  dollars  :  And  thereupon 
the  said  C.  D.  moved  the  court  for  a  new  trial,  and  filed  his  reasons  therefor, 
as  follows,  to  wit :  C.  D.  a,dn,  A.  B. :  Motion  for  a  new  trial.     The  said  C. 
D.  moves  the  court  for  a  new  trial  in  this  cause,  for  the  following  reasons,  to 
wit :  First,  because  the  verdict  of  the  jury  was  against  the  weight  of  evidence. 
Second,  because  the  court  erred  in  admitting  the  deposition  of  T.  S.  in  behalf 
of  the  plaintiff:  by  C.  W.,  his  attorney.     And  afterwards,  to  wit,  on  the  nxih 
day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty- 
two,  came  again  the  parties,  and  thereupon  said  motion  for  a  new  trial  was 
overruled  by  the  court,  as  follows,  to  wit :  A.  6.  r.  C.  D.     In  Assumpsit : 
This  day  again  came  the  parties  by  their  attorneys,  and  the  motion  of  the  said 
C.  D.  for  a  new  trial  came  on  to  be  heard,  and  was  argued  by  counsel ;  on  consid- 
eration whereof,  it  is  ordered  by  the  court  that  the  said  motion  be  overruled. 
And  thereupon,  afterwards,  to  wit,  on  the  day  and  year  fint  aforesaid,  to 
wit :  on  the  teinXh  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  thirty-two,  came  again  the  said  A.  B.  and  prays  judgment  upon  the 
premises  against  the  said  C.  D. ;  Wherefore  it  is  considered,  that  the  said 
A.  B.  recover  of  the  said  C.  D.  the  said  sum  of  eight  hundred  dollars,  his  dama- 
ges aforesaid,  in  form  aforesaid  assessed,  and  also  his  costs  in  that  behalf  ex- 
pended, taxed  to  twenty  dollars. 

Form  of  Attestation  and  Certificate, 

The  State  of  Ohio,  Moss  County,  ss. 

I  hereby  certify  that  the  foregoing  is  truly  taken  and  copied  from  the  rec- 
ords of  the  proceedings  of  the  Court  of  Common  Pleas^  within  and  for  the 
said  county  of  Ross, 

In  testimony  whereof^  I  do  hereto  subscribe  my  name  and  affix  the  seal  of 

said  court  this day  of a.  d. . 

F.  C,  Clerk  of  the  Court  of  Conmion  Pleas 
.   [88AL.3  o^  said  Ross  County. 

I,  A.  B.,  President  Judge  of  the  Court  of  Cwnmon  Please  within  and  for 
the  county  of  Ross^  and  state  of  Ohio,  do  hereby  certify,  that  F.  C.  is  and  was 
at  time  of  the  attestation  aforesaid,  clerk  of  said  court,  and  that  his  attestation 
aforesaid  is  in  due  form  of  law.  [This  certificate  is  unnecessary  when  the 
record  is  to  be  used  in  the  courts  of  the  same  state. 

Dated,  dbc.  A.  B. 
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VERDICTS  AND  JUDGMENTS  IN  DEBT. 

OECnON      I.      GENERAL  DIRECTIONS. 

II.      FORMS  OF  VERDICTS  AND  JUDCOIENTS  IN  FAVOR  OF  THE  PLAINTIFF. 

I.  Judgment,  &c.  on  warrant  of  attorney. 

fL    Judgment  by  de&ult  on  single  bond,  simple  contract,  note, 
&c.     Debt  found  and  damages  assessed  by  the  court. 

8.    Judgment  by  default  on  single  bill,  contract,  note,  &c. 
Debt  found  and  damagesr  assessed  by  the  jury. 

4.     Verdict  by  Jury  and  judgment  for  plaintiff  on  plea  of  nil 
debit. 

6.     Verdict  and  Judgment  for  plaintiff  on  plea  of  non  est 
factum  —  suit  on  single  bill,  &c. 

6.  Judgment  for  plaintiff  on  demurrer  to  declaration  on  sim- 

ple contract,  singk  bond,  bond  with  a  penalty,  note, 
&c.  -^  assessment  of  damages  by  the  jury,  and  the 
court,  and  judgment  thereon :  See  ante,,  p.  839. 

7.  Submission  to  the  court  to  try  the  issue  and  assess  dam* 

ages  •—  verdict  and  judgment  for  the  plaintiff. 

8.  Verdict  and  Judgment  for  the  plaintiff  in  an  action  on  a 

penal  bond,  where  the  breaches  are  assigned  in  the 
declaration  and  issue  taken  to  the  country. 

9.  Judgment  for  the  plaintiff  in  an  action  on  a  penal  bond 

for  ihe  amount  equitably  due,  found  by  the  court  after 
judgment  by  default,  breaches  being  assigned  in  the 
declaration. 

10.    The  like  wh^te  breaches  are  not  assigned  in  the  declara- 
tion. 

II.  Verdict  and  Judgment  on  a  penal  bond  for  the  amount 

equitably  due,  found  by  a  jury  after  judgment  by 
default,  breaches  being  assigned  in  the  declaration. 

12.  Verdict  and  Judgment  for  the  plaintiff  where  the  first 
count  in  the  declaration  is  upon  a  due  bill,  and 
plea  thereto  nil  debit  and  verdict  f(»r  the  plaintiff,  and 
the  second  count  of  the  declaration  is  the  common 
counts,  and  plea  thereto  payment  and  verdict  for  the 
defendant. 
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General  Direction*. 

18.  Yexdict  and  Judgment  for  the  pkdntilf  on  plea  of  solvit 
ad  diem. 

14.  Verdict  and  Jadgment  for  the  plaintiff  on  plea  of  nnl  tiel 
record. 

16.  Skeleton  form  when  there  are  several  issues — jury  em- 
panneiled  —  trial  continued  more  than  one  day  —  ver- 
dict for  plaintiff —  motion  for  a  new  trial  and  over- 
ruled —  motion  in  arrest  of  judgment  and  overruled 
—judgment  on  the  verdict — bills  of  exception  filed  : 
See  ante,  p.  941. 

in.   VBRDICT8  AND  ^DOMBNTS  FOR  THE  DEFBNDAHT. 

1.  Verdict  and  Judgment  for  defendant  on  nil  debit. 

2.  Verdict  and  Judgment  for  defendant  on  non  est  factum. 

8.  Verdict  and  Judgment  for  defendant  on  plea  of  non  est 

factum  and  notice  of  set-off — balance  found  in  favor 
of  the  defendant. 

4.  Verdict  and  Judgment  for  the  defendant  upon  plea  of  nil 
debit,  and  verdict  against  the  defendant  on  notice  of 
set-off. 

6.  Judgment  for  defendant  on  submission  to  the  court  to  try 
the  issue. 

6.  Judgment  for  defendant  on  non-suit  afler  jury  sworn:  See 

ante,  p.  965. 

7.  The  like  before  jury  sworn  :  See  ante,  p.  954. 

Sf    Non-suit  for  want  of  declaration :  See  ante,  p.  954. 

9.  Non-suit  for  want  of  replication  :  See  ante,  p.  954. 

10*  Judgment  for  defendant  on  discontinuance  :  See  ante, 
p.  956. 

11.  The  like  on  noUe  prosequi :  See  ante,  p.  901. 

12.  The  like  as  to  one  or  more  counts :  See  ante,  p.  901. 

For  the  form  of  judgment,  dbc,  when  there  is  a  demurrer  to 
'be  disposed  of,  see  ante,  p.  885. 


SkC.   I.      OXNEIUL  niRSCTIONS. 

The  statement  of  the  empanelling  of  the  jury,  and  the  general  directions 
already  given  in  the  first  section  of  the  preceding  chapter*  as  to  the  form  of 
verdicts  in  respect  of  the  issues,  are  applicable  to  the  forms  in  £>ebt. 

<a)  Ante,  p.  93(i. 


964  VERDICTS  AND  JUDGMENTS  IN  DEBT. 

General  Directioni. 

It  will  be  observed,  howeyer,  that  in  assumpsit  the  yerdict  finds,  and  the 
judgment  is  rendered  for  damages  only. 

In  debt,  that  part  of  the  yerdict  and  judgment  which  relates  to  damages, 
assumes  yarious  forms : 

I.  In  actions  upon  the  forfeiture  or  penalty  contained  in  a  bond  or  contract, 
breaches  of  the  condition  are  assigned  either  in  the  declaration  or  in  the  rep- 
lication, or  upon  the  record.  In  such  case,  if  the  jury  find  a  yerdict  for  the 
plaintifi*,  they  assess  damages  on  the  breaches  assigned,  and  judgment  is  ren- 
dered for  the  full  amount  of  the  penalty,  but  the  court  award  execution  thereon 
for  the  amount  of  the  damages  so  assessed,  with  costs.^ 

II.  If  in  actions  upon  a  forfeiture  or  penalty  contained  in  a  bond  or  con- 
tract, judgment  is  giyen  for  the  plaintifi*  on  demurrer,  or  by  default,  or  confess- 
ion, the  court  in  like  manner  render  judgment  for  the  full  amount  of  the 
penalty  ;  and  award  execution  for  the  amount  then  dae  according  to  equity  ; 
and  when  the  sum  for  which  execution  should  be  awarded  is  uncertain,  upon 
application  of  either  party,  an  assessment  is  made  by  a  jury.** 

When  suit  is  brought  upon  a  sealed  instrument,  whether  for  a  penalty  or 
Lot,  or  upon  a  record,  the  defendant  in  general  passes  oyer  ihe  question  as  to 
the  debt,  and  takes  issue  upon  another  matter,  as  that  the  instrument  declared 
on  is  not  his  deed,  (non  est  factum  ;)  or  that  there  is  no  such  record,  (nul  tiel 
record ;)  or  that  he  paid  the  debt  at  the  time  it  became  due,  (solyit  ad  diem ;) 
in  these  and  the  like  cases,  the  defendant  admits  by  any  one  of  these  pleas, 
that  he  owes  the  debt,  if  the  issue  be  found  against  him ;  and  therefore,  if  the 
jury  find  such  issue  against  the  plaintiff,  they  need  not  say  any  thing  in  their 
verdict  about  the  penalty  or  debt ;  (for  that  is  a  conclusion  of  law,  which  the 
court  embody  in  their  judgment ;)  but,  after  finding  the  issue  in  favor  of  the 
plaintifi*,  the  jury  need  only  assess  the  damages  for  the  breach  of  the  bond,  if  the 
suit  is  brought  for  a  penalty ;  or  only  assess  the  damages  for  the  detention  of 
the  debt,  if  the  suit  is  brought  on  a  single  bill  or  other  sealed  instrument  con- 
taining no  penalty.  '^  On  default,  however,  and  when  the  issue  makes  a  ques- 
tion as  to  the  debt  or  amount,  there  the  jury  pass  on  the  amount  of  the  debt  as 
well  as  the  damages. 

III.  When  the  suit  is  brought  on  a  simple  ^contract,  as  a  promissory  note 
or  the  like,  the  jury,  in  general,  finding  the  issues  in  fiivor  of  the  plaintiflf,  find 
also  the  amount  of  the  debt,  and  the  damages  for  its  detention  ;  and  the  judg- 
ment is  in  the  same  form  as  upon  a  single  bill,  &c.,  just  mentioned.** 

lY.  It  often  happens  that  there  is  a  double  issue  in  debt,  by  reason  of  the 
declaration  containing  a  count  on  a  sealed  instrument  and  the  common  counts ; 
for,  in  such  case,  the  defendant,  is,  in  general,  compelled  to  plead  separate 
pleas.  Where  this  occurs,  and  the  single  bill  fcmns  the  only  groufid  of  ac- 
tion, a  yerdict  is  usually  rendered  in  favor  of  the  plaintifi*  on  the  single  bill 

(b)  Swan'i   Stat.  659»  867.     See  Uie  form        (c)  Id.  lb.    Bee  the  form  post, 
poet.  (d)  See  the  form  poet. 
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For  Plaintiff. 

ftnd  against  him  on  the  common  counts.     The  form  of  the  judgment  in  suck 
case  need  not  be  here  described.* 

In  debt,  the  interest  only,  is  in  geneml,  assessed  as  damages.  But  when 
the  suit  is  brought  on  the  penalty  of  a  bond,  and  breaches  of  the  condition  are 
assigned,  the  damages  assessed  cover  whatever  damages  have  accrued  on  the 
breaches. 


Sic.  II.     FORMS  of  vbrdicts  and  jitdohents  in  debt  in  favor  of  the 

PLAINTIFF. 


1.    Judgment  ^c.  on  TFarrarU  of  Attorney. 


A.  B." 


V.     Sin  Debt. 
C.  D.J 

This  day  came  A.  B.,  by  J.  S.,  his  attorney,  and  filed  his  declaration  against 
the  said  C.  D.,  and  thereupon  J.  W.«  one  of  the  attorneys  of  this  court,  ap- 
peared in  open  court,  in  behalf  of  the  said  C.  D.  and  by  virtue  of  a  warrant 
of  attorney  for  that  purpose  executed  by  the  said  C.  D.,  and  now  produced, 
and  duly  proved  and  filed,  waived  the  issuing  and  service  of  process,  and  ac- 
knowledged that  the  said  C.  D.  doth  owe  the  said  A.  B.  the  sum  of dojlars, 

debt,  and  that  said  A.  B.  hath  sustained  damages  by  the  detention  thereof,  in 
the  sum  of  —  doUuer  in  manner  and  form  as  is  alleged  in  said  declaration. 
Therefore  it  is  considered,  that  the  said  A.  B.  recover  of  said  G.  D.  said  sum 

of dollars  debt,  and  said  sum  of damages,  so  confessed,  and  also  the 

costs  herein  taxed  to  „  .  And  by  virtue  of  the  same  warrant  of  attorney 
all  error  and  writs  of  error  are  released. 


2/  Judgment  by  Default  on  $ingle  bonds,  simple  contracts,  note,  ^c.  ^^Debi 

found  and  Damages  assessed  by  the  Court. 


A.  B.-) 

V.     I  In 
C.  D.J 


Debt. 


This  day  came  the  said  A.  B.  by  his  atttorney,  and  the  said  C.  D.  though 
solemnly  called,  came  not,  but  made  default ;  whereupon  it  is  considered,  that 
the  said  A.  B.  ought  to  recover  his  debt  against  the  said  C.  D.,  and  his  dama- 
ges by  reason  of  the  detention  thereof;  and  thereupon*  neither  of  the  parties 
requiring  a  jury,  and  the  court  being  fully  advised  in  the  premises  do  find  that 
the  said  C.  D.  doth  owe  to  the  said  A.  B.  the  sum  of  — — »  dollars,  and  do 
assess  his  damages*  by  reason  of  the  detention  thereof,  to  — —  dollars ;  There- 

(•)  Sm  the  iorm  pMi. 
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For  Plaintiff. 

fore  it  is  considered,  that  the  said  A.  B.  recover  of  the  said  C.  D.  the  sum  of 

— ^  doUars,  said  debt,  and dollars,  his  said  damagesy  and  also  his  costs 

herein  taxed  to  —  dollars. 


3.     Judgment  by  Default  on  tingle  bandSf  simple  contract^  notetf  ^e»-^Debt 

Jound  and  Damages  assessed  by  the  Jury. 

Follow  the  preceding  form  to  the  star*  then  proceed  as  follows :"] — the 
said  A.  6.  [or  say  the  said  C.  D.]  demanded  a  jury,  and  thereupon  a  jury  being 
called  came,  to  wit:  E.F.  [&C.3  who  being  empanelled  and  sworn  to  inquire  of 
the  said  debt  and  damages,  upon  their  oaths,  do  say,  that  the  defendant  doth  owe 
the  plaintiff  the  sum  of dollars,  and  they  assess  the  damages  for  the  de- 
tention thereof,  to dollars.    Therefore  it  is  considered*  that  the  plaintiff 

recover  of  the  defendant  the  sum  of  ■  dollars,  said  debt,  and  -*—  dollars, 
said  damages  assessed,  and  also  his  costs  herein  taxed  to  ■  doUats  — 
cents. 


4.     Verdict  and  Judgment  for  Plaintiff  or  Plea  of  Nil  debit. 


A.  B.-) 

V.     I  In 
C.  D.J 


Debt. 


This  day  came  the  parties  by  their  attorneys,  and  thereupon  came  a  jury,  to 
wit :  E.  F.  [&C.3  who  being  empanelled  and  sworn  the  truth  to  speak  upon 
the  issue  joined  between  the  parties,  upon  their  oaths  do  say,*  that  the  said  C. 

D.  doth  owe  to  the  said  A.  B.  the  sum  of dollars,  in  manner  and  form  as 

the  said  A.  6.  hath  complained  against  him;  and  they  assess  the  damages 
for  the  detention  thereof  to  —  dollars :  Therefore  it  is  considered,  that  tbe 
said  A.  B.  recover  of  the  said  C.  D.  the  sum  of  — ^  dollars,  said  debt,  and 
— — »  dollars,  said  damages  assessed,  and  also  his  costs  herein  taxed  to  — ^ 
dollars. 


6.     Verdict  and  Judgment  for  Plaintiff  on  Plea  of  non  est  factum —  Suit  an 

Single  Bill,  *c. 

Follow  the  preceding  form  to  the  star*  and  then  proceed  as  follows ;]  that 
the  said  writing  [or  single  bill]  is  the  deed  of  the  defendant  as  <he  plaintiff 
hath  complained  against  him,  and  they  assess  the  damages  of  the  plaintiff,  by 
reason  of  the  premises,  at  [this  is  generally  the  interesti]  dollars.  There- 
fore it  is  considered,  that  the  plaintiff  recover  of  the  defendant  said  sum  of 
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For  PlaintHT. 


[7%t>  u  generally  the  Jace  (rf  the  eingk  bill^']  doUan,  his  debt  afeieMid, 
and  8aid  sum  of  ^  doUars,  his  damagea  aforesi^  assessed,  and  also  his  dosts 
herein  taxed  to  -— ^  dollars  — — ^  cents. 


6.  Judgment  for  Plaintiff"  on  Demurrer  to  Declaration  on  Simple  Contract^ 
Single  BOl^  ^c.  —  Aesesement  of  Damages  by  the  Jury  and  Judg- 
ment thereon :  See  ante  p.  889. 


7.     Submiteionto  the  Court  to  try  the  ieeue  •»  Single  bUl  obtained  byjraud— 
and  to  Aeeeee  Damages-^  Verdict,  and  Judgment  for  the  Plaintiff: 


L.  B.") 
V.       tin 

I.  D.J 


A.  B. 

V.       5.  In  Debt. 
C. 


This  day  came  the  parties  by  their  attorneys  and  submit  this  cause  to  the 
court  upon  the  issue  joined ;  and  the  court  being  fully  adrised,  do  find  that, 
[here  enter  the  finding  of  the  court  upon  the  ieeue^  ae  if  it  were  the  verdict  of 
a  jury.  Thue^  if  the  only  iettie  be  whether  the  single  bitt  sued  on  woe  obtain^ 
ed  byfraudf  the  finding  of  the  court  will  be  aeJoUowe :  the  said  writing  in  the 
declaration  mentioned,  was  not  obtained  from  the  defendant  by  the  plaintiff,  or 
others  in  collusion  with  him,  by  fraud,  com  or  misrepresentation,  as  the  de^ 
fendant  hath  in  that  behalf  alleged ;  and  do  assess  the  damages,,  by  reason  of 
the  detention  of  said  debt,  to  five  dollars  fifty  cents  Q  Therefore  it  is  consider- 
ed* that  the  plaintiff  recover  of  the  defendant  the  said  sum  of  three  hundred 
doUarSt  the  debt  in  the  declaration  mentioned,  and  five  dollars  fifty  cents,  the 
damages  aforesaid,  and  also  his  costs  herein  faxed  to  -^--  dollars. 


8.  Verdict  and  Judgment  for  the  Plaintiff  in  an  action  on  a  Penal  Send 
where  the  Breaches  are  assigned  in  the  Declaration'^  and  issue  taken 
to  the  Cotaiiry. 


V.     I  In 
I.  D.J 


A.  B. 

Debt. 


This  day  came  the  parties  by  their  attorneys  and  thereupon  came  a  jury,  to 
wit:  £a  F.  [^0  ^^^  being  empanelled  and  sworn  the  truth  to  speak  upon  the 
issue  joined  between  the  parties,  upon  their  oaths  do  say,  that  the  said  writing 
obligatory  is  the  deed  of  the  said  C.  D.  as  the  said  A.  B.  hath  in  that  behalf 
alleged ;  and  they  do  further  say,  that,  '*  the  said  C.  D.  did  not,"  [Ac.    Here 

(a)  066  ante  p.  864*  note. 
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For  Plaintiff. 


itatewhat  the  d^mdanJt  did^  or  omUttd  to  do^  as  atteged  in  the  aiHgnment  of 
breaches  i]  and  the  said  jury  do  further  say  that  said  A.  B.  hath  sustained 
damages  by  reason  of  the  premises  to     ■      dollars ;  Therefore  it  is  considered, 

that  the  said  A.  B.  recover  of  the  said  C.  D.  the  said  sum  of dollars  his 

debt  aforesaid  [_71ie  penalty  of  the  bond:']  and  that  execution  issue  thereon 
against  the  said  C.  D.  for  the  said  sum  of  -— *-  dollars,  the  damages  aforesaid, 

by  the  jury  aforesaid  assessed,  and  also  for dollars,  the  costs  of  the  said 

A.  B.  in  this  behalf  expended. 


9«  Judgment  for  the  Plaintiff  m  an  action  on  a  penal  bond  for  the  amount 
equitably  due^  found  by  the  Courts  after  Judgment  by  DefauUj  Breach- 
ei  being  assigned  in  the  Declaration.*^ 


..  B.1 
V.     I  In 

I.  ixj 


A.  B. 

Debt. 
C, 


This  day  came  the  said  A.  B.  by  his  attorney,  and  the  said  C.  D.  though 
solemnly  called,  came  not  but  made  defiiuit :  Whereupon  it  is  considered,  that 
the  said  A.  B.  ought  as  well  to  recover  against  the  said  C.  D.  his  debt,  as  also 
to  have  execution  for  so  much  thereof  as  may  be  due  according  to  equity;*  and 
thereupon,  neither  party  demanding  a  jury ,  and  the  court  being  fuUy  advised  in 

the  premises,  do  find  that  the  sum  of dollars  is  now  due  from  the  said  C*  D. 

to  the  said  A.  R  according  to  equity :  Therefore  it  is  considered,  that  the  said 
A.  B.  recover  of  the  said  C.  D.  the  said  sum  of dollars,  his  debt  afore- 
said [the  penalty  of  the  bond:]  and  that  execution  issue  thereon  against  the 

said  C.  D.  for  the  said  sum  of dollars,  the  amount  now  due  as  aforesaid 

according  to  equity,  and  also  for dollars,  the  costs  of  the  said  A.  B.  in  this 

behalf  expended.  [The  proceedings  after  judgment  by  confession^  aresub- 
staniiaUy  the  same  as  in  this  precedent.  For  the  form  in  proceedings  on 
Demurrer^  see  ante  p.  839. 


10.     The  like  when  Breaches  are  not  assigned  in  the  Declaration^ 

Follow  the  preceding  form  to  the  star^*  then  proceed  as  follows:] but 

because  judgment  hereof  should  not  be  given  until  the  truth  of  certain  breaches 
hereafter  to  be  assigned  by  the  said  A.  B.,  shall  be  inquired  into,  and  the 
amount  equitably  due  to  the  said  A*  B.  by  reason  of  those  breaches  shall  be 
ascertained,  therefore  let  judgment  hereof  be  stayed  until  such  time  as  the  said 
premises  shall  be  ascertained. 

After  the  judgment  is  thus  taken,  if  no  breaches  are  assigned  in  the  dee- 

(a)  Ai  to  the  asiignment  or  breaches  in  the  declaration  or  on  the  reoord  and  the  eutnte,  lee 
ante  p.  864«  note. 


VERDICTS  AND  JUDGMENTS  IN  DEBT.  969 

For  PlaintiC 

laration  or  replication^  here  enter  the  oiHgnment  of  breaches.  See  the  form 
ante  p.  734,  786.  The  final  judgmerU  is  then  entered  on  the  record.  And 
now  comes  again  the  said  A.  B.  by  his  attorney,  and  neither  party  demanding 
jury,  [dbo.,  as  in  the  preceding  form  to  the  end. 


1 1  •  Verdict  and  Judgment  for  the  Plaintiff^  on  a  penal  bond,  for  the  amount 
equitably  due^  found  by  a  Jury^  n^ter  judgment  by  default,  breaches 
being  assigned  in  the  declaration. 


..  BO 
V.      I  In 
I.  D.J 


A.  B. 

Debt. 
C. 


This  day  came  the  plaintiffby  his  attorney,  and  the  defendant,  though  called, 
came  not,  but  made  default :  Whereupon  it  is  considered,  that  the  plaintiff 
ought  to  recorer  against  the  defendant  his  debt,  and  have  execution  for  so 
much  thereof  as  may  be  due  according  to  equity ;  and  thereupon  the  said 
[A,  B.,  or  say  C.  D.,  as  the  case  may  6e,3  demanding  a  jury  to  ascertain  the 
same*  a  jury  came,  to  wit,  £•  F.,  []&c.3  who,  being  empanelled  and  sworn  tp 
ascertain  the  amount  now  equitably  due  to  the  plaintiflT  in  the  premises,  upon 

their  oaths  do  say,  that  the  sum  of dollars  is  now  due,  by  reason  of  the 

premises,  to  the  plaintiff,  according  to  equity.    Therefore  it  is  considered,  that 

the  plaintiff  recover  of  the  defendant  the  said  sum  of [here  insert  the 

penalty  rf  the  bond']  dollars,  his  debt  aforesaid  ;  and  that  execution  issue  herein 

for  the  said  sum  of dollars,  the  amount  now  due,  in  equity  ;  and  also  for 

— —  dollars,  the  costs  herein  of  the  plaintiff. 


12.  Verdict  and  Judgment  for  Plaintiff  where  the  first  count  of  the  decla- 
ration is  upon  a  simple  contract,  promissory  note,  ^c,  and  plea 
thereto  nil  debit  and  verdict  for  the  Plaintiff;  and  the  second  cotmt 
of  the'declarationis  the  common  counts,  and  plea  thereto  payment,  and 
verdict  for  the  defendant. 


V.     I  In 
f.  D.J 


A.  B. 

Debt. 
C, 


This  day  came  the  parties  by  their  attorneys,  and  also  came  a  jury,  to  wit, 
E.  F.,  [&C.3  who  being  empanelled  and  sworn  the  truth  to  speak  upon  the 
issues  joined,  upon  their  oaths  do  say,  that  as  to  the  first  issue  joined  between 

the  parties,  the  defendant  doth  owe  to  the  plaintiff  the  sum  of dollars,  in 

manner  and  form  as  the  plaintiff,  in  the  first  count  of  his  declaration,  hath  al- 
leged, and  they  assess  his  damages,  for  the  detention  thereof,  to  '—  dollars ; 
and  as  to  the  second  issue  joined  between  the  parties,  the  jury  aforesaid  do 
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For  Pkintiff; 

find  that  the  plaintijOTdid  pay,  satisfy,  and  discharge  all  cauaes  o[  action  in  the 
said  second  count  of  said  declaration  mentioned,  in  manner  and  form  as  the 
defendant  hath  in  his  said  plea  alleged.    It  is  therefore  considered  by  the  court* 

that  the  plaintiff  recover  of  the  defendant  the  said  sum  of dollars,  the 

debt  aforesaid,  and  i— —  dollars,  the  said  damages  assessed,  and  also  his  costs 
herein  taxed  to  — «—  dollars,  and  that  the  plaintiff  take  nothing  by  his  false 
claim  against  the  defendant,  as  to  the  premises  whereof  the  defendant  is  ac- 
quitted, as  aforesaid,  by  the  jury;  and  let  the  d^ndant  go  thereof  without  day. 


13.     Verdict  and  Judgment  for  the  Plaintiff  on  plea  of  solvit  ad  diem. 
A. 


■n 

5.  D.J 


In  Debt. 
C, 

This  day  came  the  parties  by  their  attorneys,  and  also  came  a  jury,  to  wit* 
E.  F.,  [&€,']  who  being  empanelled  and  sworn  the  truth  to  speak  upon  the 
issue  joined  between  the  parties,  upon  their  oaths  do  say*  that  the  defendant 
did  not  x>&y  to  the  plaintiff  the  said  sum  of  —  dollars,  or  any  part  thereof,  on 

the day  of         ,  in  the  condition  of  the  said  writing  obligatory  mention* 

ed,  according  to  the  said  condition,  in  manner  and  form  as  the  defendant  hath 
alleged;  and  they  assess  the  damages  of  the  plaintiff,  by  reason  of  the  premi- 
ses, to  —  dollars.    Therefore  it  is  considered,  that  the  plaintiff  recover  of 

the  defendant  the  sum  of  — — -  dollars,  his  debt  aforesaid,  and dollars,  hia 

damages  aforesaid  assessed ;  and  also  his  costs  herein  taxed  to  ■■  ■  ■  dolbn 
cents. 


14.     Verdict  and  Judgment  for  Plaintiff,  on  plea  of  Nul  tiel  rtcord, 
A.  B. 


V.     I  In 
).  D.J 


Debt. 

This  day  came  the  parties  by  their  attorneys,  and  the  record  aforesaid 
being  inspected  by  the  Court,  it  sufficiently  appears  that  there  is  such  a  record 
of  recovery  against  the  said  C.  D.,  at  the  suit  of  the  said  A.  B.,  as  he  hath 
alleged :  whereupon  it  is  considered,  that  the  said  A.  B.  ought  to  recover  his 
debt  aforesaid  and  also  his  damages,  by  reason  of  the  detention  thereof,*  but 
because  the  said  damages  are  to  the  court  unknown,  it  is  ordered  that  a  jury 
be  empanelled  to  inform  the  court  of  the  same ;  and  thereupon  a  jury  being 
called,  came,  to  wit,  E.  F.  [&c.,3  who  being  empanelled  and  sworn  to  inquire 
of  the  said  damages,  do  assess  the  same  to  —  dollars.  Therefore  it  is  con- 
sidered, that  the  said  A.  B.  recover  of  the  said  C.  D.  the  sum  of dollars, 

his  debt  aforesaid,  and dollars,  his  damages  aforesaid;  and  also  his  costs 

herein,  taxed  to  — -^  dollars. 


VERCaCTS  AND  JUDGMENTS  IN  DEBT.  ffTl 

I    p—^^—  ■■  ■■  1^  II      ■        I  I        ■        ^^— ^  I  — ^■^— i^^^— ^^ 

For  Defeadant. 


7%d  IUre»  Damages  a»aea$6d  by  the  CaurU 

FoUoto  the  preceding  firm  to  the  *,  €a%d  then  proceed  as  foUowei]  mnd 
tkeieopon  neither  party  requiring  a  jury,  and  the  court  being  fully  advised, 
do  a3se88  the  said  damages  at  ■  doUais.  Therefore  it  is  considered, 
that  the  plaintiff  recover  of  the  defendant  the  said  sum  of  — ^  doUass,  his 

debt  aforesaid,  and  the  sum  of dollars,  his  damages  aforesaid  assessed; 

and  also  his  costs  herein  taxed  to  -^—  dollars  — ^  cents. 


15.  Skdetanform  where  there  are  several  issues — Jury  tmpandled''^  TMal 
continuing  for  more  than  one  day —  Verdict  for  Plaintiff-^Motionfor 
a  New  Trial;  motion  overrultd— Motion  in  Arrest  of  Judgment; 
motion  overruled — Judgment  on  the  Verdict-^BiUs  of  exception  filed. 

See  ante  p.  d41,  to  the  *.  [If  the  suit  is  upon  a  pencd  bond^  the  judgment 
will  be  inserted  at  the  *  in  that  form  cts  foUaws :]  Whereupon  it  is  consid- 
ered, that  the  plaintiff  recover  of  the  defendant  the  said  sum  of  ■  [here  tn^ 
sert  the  penalty  of  the  bond^  dollars,  his  debt  aforesaid ;  and  that  execution 
issue  herein  for  the  said  sum  of  ■■.  ■  doUauB,  the  damages  aforesaid  assessed, 
and  also  for  '   *'     dollars,  the  costs  herein  of  the  plaintiff. 

But  if  the  suit  is  on  a  single  bill,  promissory  note  or  other  simple  contract^ 
the  judgment  will  be  entered  thus :"]   Whereupon  it  is  considered,  that  the 

plaintiff  recover  of  the  defendant  the  sum  of dollars,  his  debt  aforesaid, 

and  -— —  dollars,  his  damages  aforesaid  assessed ;  and  also  his  costs  herein 
expended,  taxed  to  ^— -  dollars cents. 


Sec.  III.     VERDICTS  and  judgments  for  the  defendant. 
1.     Verdict  and  Judgment  for  the  Defendant  on  Nil  debits 


..  B.l 
v.      I  In 
!.  D.J 


A.  B. 

Debt. 


This  day  came  the  parties  by  their  attorneys,  and  also  came  a  jury,  to  wit, 
£.  F.,  [dbc]  w4io  being  empanelled  and  sworn  the  truth  to  speak  upon  the 
issue  joined,  upon  their  oaths  do  say,*  that  the  defendant  doth  not  owe  the 
plaintiff  the  said  sum  [or  say,  sums]]  of  money  demanded  by  him,  or  any  part 
thereof,  as  he  hath  complained.  Therefore  it  is  considered,  that  the  defendant 
go  hence  without  day,  and  recover  of  the  plaintiff  his  costs  herein  taxed  to 
dollars. 


OT2  VERDICTS  AND  JUDGMENTS  IN  DEBT. 


For  Defeodant. 


2.     Verdict  and  Judgment  for  the  Dtfendant.on  Non  est  factum. 

Follow  the  preceding  form  to  the  ♦,  and  then  proceed  as  follows  f]  that  the 
above  mentioned  [writing  obligatory  or  deed^  is  not  the  deed  of  the  defendant, 
as  the  plaintiff  bath  in  that  behalf  alleged.  Therefore  it  is  consideredt  that 
the  defendant  go  hence  without  day,  and  recover  of  the  plaintiff  his  costs  here- 
in taxed  to dollars. 


8.     Verdict  and  Judgment  for  Defendant  on  plea  of  Non  Est  Factum^  and 
Notice  of  Set  Off—  Balance  found  in  favor  of  the  Drfendant. 


V.     I  In 
J.D.J 


A.  B. 

Debt. 
C, 


This  day  came  the  parties  by  their  attorneys,  and  nlso  came  a  jury,  to  wit : 
E.  F.,  [&c.]  who,  being  empanelled  and  sworn  the  truth  to  speak  upon  the 
issue  joined,  upon  their  oaths  do  say,  that  the  said  writing  is  the  deed  of  the  de- 
fendant as  the  plaintiff  hath  alleged,  and  they  assess  the  damages  of  the  plain- 
tiff aty!/^y  dollars,  for  the  detention  of  the  debt  of  five  hundred  dollars  in  the 
declaration  mentioned,  and  which  said  debt  and  damages  amount  to  the  sum  of 
five  hundred  and  fifty  dollars  $  and  the  jury  aforesaid  do  further  say,  that  the 
plaintiff  doth  owe  the  defendant  the  sum  of  eight  hundred  dollars,  parcel  of 
the  several  sums  above  demanded  by  the  defendant  in  his  notice  of  set  off,  and 
doth  not  owe  the  residue  thereof;  and  so  the  said  jury  find  that  after  deducting 
said  sum  of  five  hundred  and  fifty  dollarsr^dehi  and  damages  first  mentioned* 
from  said  last  mentioned  sum  of  eight  hundred  dollars,  a  balance  of  two  hun" 
dred  and  fifty  dollars  is  due  from  the  piaintiff  to  the  defendant.  Therefore  it 
is  considered,  that  the  defendant  recover  of  the  plaintiff  said  sum  of  two  hun- 
dred and  fifty  dollars,  and  also  his  costs  herein  taxed  to dollars, cents. 


4.     Verdict  and  Judgment  for  the  Defendant,  upon  Plea  of  Nil  Debits  and 
Verdict  against  the  Defendant  on  Notice  of  Set  Off. 

A.B.I 

V.     I  In  Debt. 
CD. 


This  day  came  the  parties  by  their  attorneys,  and  also  came  a  jury,  to  wit : 
£.  F.  [&C.3  who,  being  empannelled  and  sworn  the  truth  to  speak  npcMi  the 
issue  joined,  upon  their  oaths  do  say,  that  the  defendant  doth  not  owe  the 
plaintiff  the  said  sum  of  money  demanded  by  him,  or  any  part  thereof,  as  he 
hath  complained ;  that  the  plaintiff  doth  not  owe  the  defendant  any  of  the  sev- 
eral sums  of  money  demanded  by  the  defendant  in  his  notice  of  set  off,  or  any 


1 

.4. 


VERDICTS  AND  JUDGMENTS  IN  DEBT.  ffW 

For  De&Ddaot. 

part  thereof.  .  Therefore,  it  b  considered,  that  the  defendant  go  hence  without 
day,  and  recover  of  the  plaintiff  his  costs  herein  taxed  to     '     dollars,  -— —  cts. 


5.    Judgment  for  the  Defendant  on  submiBsion  to  the  Court  to  try  the  Issue* 
AB. 


lB.    1 

V.      V  In 
I.  D.J 


I>ebt. 


This  day  came  the  parties  by  their  attorneys  and  submit  this  cause  to  the 
court  upon  the  issue  joined,  and  the  court  being  fully  advised  in  the  premises, 
do  find  that,  [JBere  insert  the  affirmative  or  negative  of  the  issue  in  favor  pf 
ike  d^endani  as  in  the  verdict  of  a  jury  for  the  defendant^  as  thus  on  nil 
dMt:  the  defendant  doth,  not  owe  the  plaintiff  in  manner  and  form  as  the 
plaintiff  hath  complained  against  htm.  Jind  then  enter  the  judgment  thus  :'~^ 
Therefore,  it  is  considered,  that  the  defendant  go  hence  without  day,  and  re- 
cover of  the  plaintiff  his  costs  herein  taxed  to-— —dollars, --»- cents. 


6.    Judgment  for  Defendant  upon  Nonsuit:  See  ante,  p.  955. 


7.     7%«  lAke  before  Jury  Sworn :  See  ante,  p.  954.  *" 


8.    Nonsuit  for  want  of  Declaration:  See  ante,  p.  954. 


9.     Nonsuit  for  want  of  Replication :  See  ante,  p.  954. 


10.    Judgment  for  Defendant  on  Discontinuance:  See  ante,  p.  956. 


11.     TTie  Like  on  Nolle  Prosequi:  See  ante,  p.  901. 


12.     77ke  Like  as  to  one  or  more  Counts  .*.  See  ante,  p.  901. 


CHAPTER  XXIII. 


VERDICTS  AND  JUDGMENTS  IN  COVENANT. 

GENERAL  DIRECTIONS  AS  TO  THE  FORM  OF  VERDICTS  AND  JUDOKENTS  IN  COVENANT. 

The  diiectioDs  heretofore  given^  id  regard  to  the  form  of  the  v^erdict,  ars 
eqaally  applicable  io  covenant,  and  need  not  here  be  repeated.  Aft  in  assump- 
ait  when  the  jury  find  the  issue  for  the  plaintifi,  damages  are  assessed  by  the 
jury,  and  the  judgment  thereon  is  in  the  same  form  as  in  assumpnt. 

When  the  verdict  is  for  the  defendant,  or  when  there  is  a  non  suit,  discon- 
tinuance, &c.,  the  judgment  is  also  in  the  same  form  as  in  assumpsit. 

It  will,  therefore,  be  unnecessary  to  give  here  anything  more  than  a  skele- 
ton form  of  a  verdict  and  judgment  in  covenant,  inasmuch  as  the  forms  already 
given  in  assumpsit  can  be  readily  modified  and  applied  to  covenant. 

For  the  form  of  judgment,  &c.,  when  a  demurrer  is  disposed  of,  see  ante, 
page  8B5. 

Ibrm  of  Verdict  and  Judgment  in  Coffenant  for  the  Plaintiff, 

A.  B. 


V.     I  In 
J.D.J 


Covenant. 
C< 


This  day  came  the  parties  by  their  attorneys,  and  also  came  a  jury,  to  wit : 
E.  F.,  [&C.3  who,  being  empanelled  and  sworn  the  truth  to  speak  upon  the 
issues  joined,  upon  their  oaths  do  say,  that,^  \Here  enter  the  finding  of  the 
jury  upon  the  issues  and  the  damages  assessed^if  any,,  as  in  the  forms  in  aS' 
sumpsit ;  thus,  if  the  issue  be  non  est  factum  and  the  verdict  for  the  ptain- 
tifff  enter  the  verdict  as  follows:  the  indenture,  or  say,  articles  of  agreement, 
or,  de^  poll,  as  the  same  may  be  named  in  the  pleadings^  in  the  declaration 
mentioned  in  the  deed  of  the  defendant ;  and  they  assess  the  damages  of  the 
pkdntiff  by  reason  of  the  breaches  of  covenant  in  the  decimation  assigned  at 
dollars. 

Therefore,  it  is  considered,  that  the  plaintiff  recover  ci  the  defendant  the 

said  sum  of dollars,  his  damages  aforesaid  assessed,  and  also  his  costs  herein 

taxed  to  «—  dollars. 

<a)  Ante,  p.  936. 


VERDICTS  AND  JUDGMENTS  IN  COVENANTS.  OT5 

For  Defendant. 


Ibrm  of  Verdict  and  Judgment  in  Covenant  for  the  Dtfendant, 

Follow  the  preceding  form  to  the  *,  then  enter  the  verdict.  Thus^  if  the  de- 
fendant has  plead  performance  of  the  covenant  and  a  verdict  is  for  him^  enter 
it  in  the  form  foUotoing :"]  the  defendant  hath  kept  and  perfonned  the  said 
^indenture  or  articles  of  agreement,^  &nd  all  things  therein  contained  as  he 
bath  in  his  said  plea  alleged* 

Therefore,  it  is  cansidered,  that  the  defendant  go  hence  without  day  and  re- 
cover of  the  plaintiff  his  costs  herein  taxed  to  dollars. 
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CHAPTER   XXIV. 


VERDICTS  AND  JUDGMENTS  IN  DETINUE. 

1.     Verdict  and  Judgment  for  Plaintiff,  on  Non  ditiDet. 
A.  B. 


A.  B.") 

V.     I  In 
C.D.J 


Detinue. 


This  day  came  the  parties  by  their  attorneys,  and  thereupon  came  a  jury,  to 
wit :  E.  F.,  Q&C.3  who  being  empanelled  and  sworn  the  truth  to  speak  upon 
the  issue  joined  between  the  parlies,  upon  their  oaths  do  say,*  that  the  saidC. 
D.  doth  detain  the  goode  and  chattels,  or,  deeds  and  papers,  in  the  said  decla- 
ration mentioned,  in  manner  and  form  as  the  said  A.  B.  hath  complained  against 
him;  and  they  find  the  goods  and  chattels,  or,  deeds  and  papers  so  detained, 

to  be  of  the  value  of dollars  ;  and  they  assess  the  damages  of  the  said  A. 

B.  on  occasion  of  the  detention  of  said  goods  and  chattels,  or,  deeds  and  pa* 

pers,  to dollars ;  therefore,  it  is  considered,  that  the  said  A.  B.  recover  of 

the  said  C.  D.  the  said  good  and  chattels,  [or,  deeds  and  peters,  entimer- 

ating  them  if  enumerated  in  the  verdict,']  or  the  said  sum  of dollars,  for 

the  value  of  the  same,  if  the  said  A.  B.  cannot  have  again  his  said  goods  and 
chattels,  and  also  his  said  damages,  beyond  the  value  a,foresaid,  by  the  jurors 
aforesaid,  in  form  aforesaid  assessed,  together  with  his  costs  in  this  behilf  ex- 
pended, taxed  to dollars.' 

(a)  Thifl  is  the  proper   tonn  of  a  Verdict,    said  Aoo^  to  be  of  the  taluc  of dollars,  and 

where  the  jary  find  a  verdict  for  the  whole,  in    the  said  deed  to  be  of  the  value  of dollars, 

favor  of  the  plaintiflT;  bat  where  the  jury  find  and  they  assess  the  damages  of  the  said  A.  B. 

for  a  part  only,  ihen  each  article  and  its  value  on  occasion  of  the  detention  of  said  hook  and 

mast  be  found  by  the  verdict;  Arch.  Forms,  140 ',    said  deed  at dollars.    And  tlie  jury  afore> 

1  Chit.  PL  116.    The  nature  of  this  action  re-  said  do  fiirther  say,  that  the  said  C.  D.  doth  not 

quires  that  the  verdict  and  judgment  be  such,  detain  the  said  jjieCui'e  above  mentioned,  10  man-> 

tliat  a  specific  remedy  may  be  had  for  the  recov-  ner  and  form  as  the  said  A.  B.  hath  complained 

ery  of  the  goods  detained;  ur  a  satisfaction  in  ^against  him.'*    If  on  an  issue  as  to  eevertU  arti- 

value  for  each  several  parcel,  in  case  they  be  not  des  contained  in  one  coimt,  the  jury  find  no  ver- 

delivered;  2  W.  BL  888.    The  verdict  in  such  diet  as  to  part  of  them,  it  is  no  error,  but  the 

case  runa  thus  :    "  Upon  their  oath,  do  say  that  plaintiff  is  barred  of  his  title  to  the  things  omh- 

the  said  C.  D.  doth  detain  the  said  bo<^  above  ted ;  Swm'e  iStat.  684,  §  182.  At  common  hiw, 

mentioned,  and  also  the  said  deed  above  men-  if  the  jiury  neglected  to  find  the  value  the  omis- 

tioned,  in  manner  and  form  as  Che  said  A.  B.  sion  could  not  be  supplied  by  a  writ  of  inquiry, 

hath  complained  against  him ;  and  they  find  the  This  defect  is  removed  by  the  statute  above  cited. 


VERDICTS  AND  JUDGMENTS  IN  DETINUE.  977 


For  DeTeodant. 


%     The  like,  upon  a  Verdict  for  part. 

Utiter  the  verdict :2  —  Therefore,  it  is  considered,  that  the  said  A.  B.  recover 
of  the  said  C.  D.  the  said  Book,  or  the  said  sum  of  dollars  for  the -value 
of  the  same,  if  the  said  A.  B.  cannot  have  again  his  said  Bock  ;  and  also  the 

said  Deed,  or  the  said  sum  of dollars  for  the  value  of  the  same,  if  the  said 

A.  B.  cannot  have  again  his  said  Deed,  and  also  his  said  damages  by  the  jurors 
aforesaid  in  form  aforesaid  assessed,  together  with  his  costs  in  this  behalf  ex- 
pended, taxed  to dollars. 


3.     Verdict  and  Judgment  for  Defendant. 

Commence  as  in  No.  1,  ante,  976.]  — upon  their  oaths  do  say  that  the  said 
C.  D.  doth  not  detain  the  goods  and  chattels  in  the  said  declaration  mentioned, 
in  manner  and  form  as  the  said  A.  B.  hath  complained  against  him ;  there- 
fore, it  is  considered,  that  the  said  C.  D.  go  hence  without  day,  and  recover  of 
the  said  A.  B.  his  costs  herein  expended,  taxed  to dollars. 

In  micfa  case  the  form  is  thus:  "  Thin  day  camp «  plaintiff,  the  verdict  tipon  the  inquiry  muet  enumer- 
fcc.,-«who  beiog  empaneled,  Slc.,  —  say  that  ate  each  article,  owi  tpedfy  iu  value  as  before  cli- 
che laid  C.  D.  doth  detain  tlie  said  goode  and  rected,"]  Therefore,  it  is  considered,  &c 
chattels  in  manner  and  form  as  the  said  A.  B.  '  In  the  Common  Law  Precedents,  after  enler- 
hath  coaiplained  against  him,  and  they  do  assess  ing  the  judgment  as  above,  it  in  ordered  as  fol- 
the  damages  of  the  said  A.  B.  by  reason  of 'the  lows:  **  And  hereupon  the  Sheriff  is  commanded 

detention  thereof,  to dollars :    Therefore,  it  that  he  distrain  the  said  Joseph  Styles,  by  all  his 

is  considered,  that  the  said  A.  B.  ought  to  re*  lande  and  chatteU  in  his  baifiwick,  so  that  neither 

cover  of  the  said  C.  D.  the  said  goode  and  chat'  he,  the  said  Joseph  Styles*  nor  any  one  by  him, 

tele,  or  the  value  of  the  same,  and  also  his  said  do  lay  hands  on  the  same  until  the  said  Sheriff 

damages;  but  because  the  va/u«  ef  the  said /7o<x2«  shall  have  another  command  from  the  coart  of 

attd  chatteLe  is  to  the  court  unknown,  therefore  in  that  behalf,  and  that  the  said  Sheriff  an- 

let  a  jury  come  to  assess  the  same ;  and  there-  swer  for  the  issues  of  the  same,  so  that  he  the 

upon  a  jury  being  called,  came,  to  wit:  E.  F.,  said  Joseph  Styles  render  to  the  said  John  Nokee 

&c.,  wlio  being  empanelled  and  sworn  to  inquire  the  goode  and  chattele"  ^.,  aforesaid,  or  the 

of  the  value  of  the  saidgixNis  and  chatteU,  upon  said  sum,  &c.,  for  the  value  of  the  same;  and 

their  oaths  do  say,  that  the  said  goods  and  chat'  in  what  manner,  &c.,  he  is  commanded  to  make 

tele  are  of  the  value  of dollars.'*    [If  the  appear,  &c.'*    ill cA.  Pr.  140.  Sek  Executions, 

Jury,  upon  the  issue,  find  in  part  only,  for  the  Post.  Wil.  273. 


CHAPTER  XXV. 


VERDICTS  AND  JUDGMENTS  IN  CASE  — TROVER  AND  TRES- 

PASS, 

SECTION     !•      GENERAL   DIRECTIONS, 
n.      FQBM8. 

1.  Verdict  and  judgment  for  the  plaintiff  upon  a  plea  of 

not  guilty. 

2.  Verdict  and  judgment  for  the  defendant  upon  a  plea  of 

not  guilty. 

3.  Verdict  and  judgment  for  the  plaintiflT  in  libel  or  slander 

—  issues  not  guilty  and  justification. 

4.  Verdict  and  judgment  for  the  defendant  in  libel  or  slan- 

der -^  issue  upon  a  plea  of  justification. 

5.  Judgment  for  defendant  upon  nonsuit :  See  ante,  p.  956. 

6.  The  like  before  jury  sworn.:  See  ante,  p.  954. 

7.  Nonsuit  for  want  of  a  declaration  :  See  ante,  p.  954. 

8.  Nonsuit  for  want  of  a  replication  :  See  ante,  p.  954. 

9.  Judgment  for  defendant  on  discontinuance:    See  ante, 

p.  956. 

10.  The  like  on  nolle  prosequi :  See  ante,  p.  901. 

11.  The  like  as  to  one  or  more  counts :  See  ante,  p.  901. 

For  the  forms  of  judgments,  &c.,  when  there  is  to  be  a  de- 
murrer disposed  of,  see  ante,  p.  835. 

For  the  form  of  entries  when  the  cause  occupies  more  than 
one  day,  and  bills  of  exceptions  are  taken,  motions  for 
nonsuit,  new  trial  and  in  arrest  of  judgment  overruled, 
see  ante,  p,  941. 


Sec.   I.      GENERAL   DIRECTIONS. 


Where  the  plaintiflT  recovers  in  these  actions,  the  jury,  as  in  assumpsit, 
sess  his  damages. 
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For  Plaintiff.    For  Defendant. 


The  Statement  of  the  empanelling  of  the  jury  and  the  finding  of  the  jury 
according  to  the  issues  and  the  assessment  of  damages,  is  precisely  in  the  form 
already  given  in  assumpsit.  So,  the  judgment  whether  for  the  plaintiff  or  de- 
fendant, is  in  the  same  form  as  in  assumpsit. 

The  reader  is  therefore  referred  to  those  forms.* 

The  general  issue,  however,  in  case,  trespass  and  trover,  dbc.,  is  not  guilty, 
and  the  verdict  must  of  course  conform  to  the  issue. 


Sec.  n.  *  FORMS  of  verdicts  and  judoments. 
1.     Ferdiet  and  JitdgfUent  for  the  Plaintiff^  upon  a  Plea  of  not  Guilty. 
A.  B. 


Y.      I  In 

I.  D.J 


Case. 
C, 


This  day  came  the  parties  by  their  attorneys,  and  also  came  a  jury,  to  wit : 
E.  F.,  [&C.3  who,  being  empanelled  and  sworn  the  truth  to  speak  upon  the 
issue  joined,  upon  their  oaths  do  say,  that*  the  defendant  is  guilty  in  man- 
ner and  form  as  the  plaintiff  hath  complained  against  him,  and  they  assess  the 
damages  of  the  plaintiff  by  reason  of  the  premises  to dollars.  There- 
fore  it   is   considered,  that  the  plaintiff  recover  of  the  defendant  the  said 

sum  of dollars,  his  damages  aforesaid  assessed,  and  also  his  costs  herein 

taxed  to dollars. 


2.     Verdict  and  Judgment  Jor  the  Defendant  upon  Plea  of  not  GuiUy. 

Follow  the  preceding  form  to  the  *,  and  then  as  follows  f]  the  defendant  is 
not  guilty  in  manner  and  form  as  the  plaintiff  hath  complained  against  him. 
Therefore  it  is  considered,  that  the  defendant  go  hence  without  day  and  reco- 
ver of  the  plaintiff  his  costs  herein  taxed  to  -^—  dollars. 


3.     Verdict  and  Judgment  for  the'  Plaintiff  in  Libel  or  Slander — Issues 

not  Guilty  and  Justification, 

Follow  the  preceding  form  No.  I  to  the  *,  or  No.  6,  ante,  p.  040,  to  the 
entry  of  the  verdict  and  then  as  follows :"]  that  the  defendant  is  guilty  in  man- 
ner and  form  as  the  plaintiff  hath  complained  against  him  ;  and  that  the  de- 
fendant of  his  own  wrong,  committed  the  said  grievances  mentioned  in  the 
introductory  part  of  the  [second]  plea  of  the  defendant,  in  manner  and  form 
as  the  plaintiff  hath  complained  against  him  ;  and  they  assess  the  damages  of 

(a)  Ante,  p.  938. 


960  VERDICTS  AND  JUDGMENTS  IN  CASE,  &c. 

For  Defeodant* 

the  plaintiff  by  reason  of  the  premises  at  dollars.  Therefore  It  is  consid- 
ered, that  the  plaintiff  recover  of  the  defendant,  the  said  sum  of  — -dollarst 
his  damages  aforesaid,  assessed,  and  also  his  costs  herein  taxed  to  — —  dollars 
cents. 


4.     Verdict  and  Judgme^it  for  the  Defendant ^  upon  pka  of  Juatification  of 

LU}ei  or  Slander, 

Follow  the  preceding  form  No.  1  to  the  *,  and  then  proceed  asfoUow$i] 
that  the  defendant  committed  the  said  supposed  grievances  in  the  declaration 
mentioned  [or  if  the  justification  goes  to  part  of  the  slander  or  libel  say^  the 
defendant  committed  the  said  supposed  grivances  in  the  introductory  part  of 
his  QsecondJ  plea  mentioned,]  as  he  lawfully  might  for  ihe  causes  in  said  plea 
alleged.  Therefore  it  is  considered,  that  the  defendant  go  hence  without  day, 
and  recover  of  the  plaiptiff  his  costs  herein  taxed  to     ■     dollars  —  cents. 


CHAPTER    XXVI. 


VERDICTS  AND  JUDGMENTS  IN  REPLEVIN. 

8BCTION     1.      G8NBRAL  DIRECTIONS  Afl  TO  THE  PORM^F  VERDICTS  AND  JUDGMENTS 

.IN  RSPIJIVIN. 

II.  '    FORBIS  OF  VERDICTS  AND  JUDGMENTS  IN  REPLEVIN. 

1.  Verdict  and  judgment  for  plaintiflT  on  plea  of  non  detinet 

— damages  assessed  by  the  jury. 

2.  Verdict  and  judgment  for  plaintiff — damages  assessed  by 

jury. 

8.  Damages  assessed,  and  judgment  for  defendant  on  discon- 
tinuance,  and  right  of  property  (or  right  of  possession, 
6bc.)  found  in  defendant. 

4.  The  like,  on  nonsuit. 

5.  The  like,  on  demurrer  to  plea. 

.  6.  Issue  found  for,  and  right  of  property  and  right  of  possess- 
ion, or  either  of  them,  found  in  defendant — damages 
assessed  and  judgment. 

7.  Verdict  and  judgment  in  favor  of  plaintiQ*  for  part  of  the 
articles,  and  in  favor  of  the  defendant  for  part. 


SkC.    I.      GENERAL  DIRECTIONS  AS  TO  THE  FORM  OF  VERDICTS  AND  JUDGMENTS  IN 

REPLEVIN. 

What  has  been  heretc^ore  said*  as  to  the  entry  of  the  finding  of  the  jury  upon 
the  issues  made  by  the  pleadings,  is  applicable  to  the  form  of  verdicts  in  Re- 
plevin, and  need  not  be  repeated  here. 

Where  the  jury  find  for  the  plaintiff  upon  an  issue  made  by  the  pleading,  or 
upon  inquiry  of  damages  aAer  judgment  by  default,  they  assess  damages  for 
the  illegal  detention ;  for  which,  with  costs  of  suit,  judgment  is  rendered.** 

If  the  pUdntiflf  discontinues  his  suit,  or  becomes  nonsuit,  or  judgment  is  ren- 
dered against  him  on  demurrer,  or  if  he  otherwise  fails  to  prosecute  his  suit  to 
final  judgment,  the  defendant  may  call  a  jury  to  inquire  into  his  right  of  prop- 
erty and  right  of  possession ;  and  if  they  find  either  in  his  favor,  at  the  time 

(a)  Aat0,  p.  936.  (b)  Swan's  Sut.  786,  tec.  7. 
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For  PlaintifT. 


the  suit  was  commenced,  they  assess  such  damages  as  they  think  proper ;  for 
which,  with  costs,  judgment  is  entered  against  the  plaintiff.*' 

Where  the  jury  find  the  issue  for  the  defendant,  they  also  find  whether  he 
had  the  right  of  property,  or  the  right  of  possession  only  when  the  suit  was 
commenced ;  and  if  they  find  either  in  his  favor,  they  assess  suofa  damages  as 
they  think  proper.**  In  such  case,  if  the  jury  find  the  ownership  of  the  prop- 
erty in  the  defendant,  the  damages  will  he  assessed  according  to  the  value  of 
the  goods.*  Where,  however,  property  is  replevied  from  a  sherifi!*,  holding  it 
under  execution,  and  the  issue  he  found  for  the  defendant,  if  the  value  of  the 
property  he  greater  than  the  amount  due  on  the  execution,  the  rule  of  damages 
is  the  amount  of  the  execution,  with  the  interest  and  costs  thereon ;  but  if  the 
value  of  the  property  be  less  than  the  amount  due  on  the  execution,  then  the 
damages  will  be  assessed  at  the  full  value  of  the  property.' 

Where  the  suit  is  brought  for  several  articles,  and  the  jury  find  for  the  plain- 
tiff as  to  part  of  the  articles,  and  for  the  defendant  as  to  part,  the  jury  will  assess 
for  the  plaintiff  damage^  for  the  detention  of  his  part ;  and  will  also  find,  whe- 
ther the  right  of  property,  or  possession  only,  was  in  the  defendant  to  the  other 
articles,  and-  assess  the  damages  of  the  defendant  acc(»rdingly.  Upon  such  a 
verdict,  separate  judgments  will  be  given,  for  each  party,  for  the  amount  of 
damages  found  by  the  jury,  and  judgment  against  the  plaintiff  for  the  defend- 
ant's costs,  and  judgment  against  the  defendant  for  the  plaintiff's  costs.' 

Where  there  are  several  pleas,  charging  the  property  to  belong  to  several 
persons,  a  general  verdict  for  the  defendant  should  also  specify  whether  the 
defendant  has  the  right  of  property  or  the  right  of  possession  only,  otherwise 
the  judgment  will  be  erroneous.** 


Sec.  II.     FORMS  of  verdicts  and  judgments  in  replevin. 

1.     Verdict  and  Judgment  for  Plaintiff  on  plea  of  Non  detinet — Damage* 

assessed  by  Jury. 


A.  B.l 

V.      J- In 
C.  D.J 


Replevin. 


This  day  came  the  parties  by  their  attorneys,  and  thereupon  came  a  jury,  to 
wit,E.F.,  []d&c.]]  who  being  empanelled  and  sworn  the  truth  to  speak  upon  the 
issue  joined  between  the  parties,  upon  their  oaths  do  say,  that  the  said  C.  D. 
doth  detain  the  goods  and  chattels  of  the  said  A.  B.,  in  manner  and  form,  as  the 
said  A.  B.  hath  complained  against  him ;  and  they  assess  the  damages  of  the 
said  A.  B.9  by  reason  of  the  premises,  to  — ^-  dollars.    Therefore  it  is  consid- 

(c)  Swan's  Stat.  876,  aec.  6.  (f )  17  Ohio  Rep.  154;  18  Ohio  Rap.  — . 

(d)  Swaa'f  Stat.  786,  sec.  6.  (g)  9  Ohio  Rep.  72. 

<e)  Wright's  Rep.  608, 646.  (fa)  7  Ohio  Rep.  (Part  2)  282. 
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ered,  that  the  said  A.  B.  recover  of  the  said  C.  D.  the  said  sum  of dollaiis, 

his  damages  aforesaid,  in  form  aforesaid  assessed,  and  also  his  costs  herein  ex* 
pended,  taxed  to doUars. 


2.     Verdict  and  Judgment  for  Plaintiff^  on  Default — Damages  assessed  by 

Jury, 

A.  B.1 

y.      I  In  Replevin. 
C.  D. 


This  day  came  the  said  A.  B.  hy  his  attorney,  and  the  said  C.  D.,  though 
solemnly  called,  came  not,  but  made  default ;  whereupon  it  is  considered,  that 
the  said  A.  B.  ought  to  recover  his  damages  against  the  said  C.  D.,  by  reason 
of  the  premises,  but  because  the  damages  are  to  the  court  here  unknown, 
therefore  let  a  jury  come  ;  and  thereupon  a  jury  being  called,  came,  to  wit,  E. 
F.,  &c.,  who  being  empanelled  and  sworn  to  inquire  of  the  damages  sustained 
by  the  said  A.  B.,  by  reason  of  the  wrongful  detention  of  the  goods  and  chattels 
in  the  said  declaration  mentioned,  upon  their  oaths  do  assess  the  same  to  *— — 
dollars.     Therefore,  &c.     [^Conclude  as  inform  No»  1,  ante  p,  982. 


3.     Damages  assessed  and  Judgment  for  Defendant,  on  Discontinuanc 
Right  of  Property  (or  Right  of  Possession,  ^-c.)  found  in  Defendant, 


L.   B.l 

V.      I  In 
J.  D.J 


A. 

Replevin. 


This  day  came  the  parties  by  their  attorneys,  and  thereupon  the  said  A.  B. 
discontinues  his  suit  ;*  whereupon  the  said  C.  D.  demands  a  jury,  as  well  to 
inquire  into  his  right  of  property  and  right  of  possession  in  the  goods  and  chat- 
tels in  the  said  declaration  mentioned,  as  to  assess  his  damages  in  the  premises  ; 
and  thereupon  a  jury  being  called,  came,  to  wit,  E.  F.,  &c.,  who  being  duly 
empanelled  and  sworn  in  that  behalf,  upon  their  oaths  do  say,  that  at  the  com- 
mencement of  this  suit  the  right  of  property,  or,  the  right  of  possession^  [or 
both,  as  the  case  may  be"^  in  the  said  goods  and  chattels,  in  the  said  declaration 
mentioned,  was  in  the  said  C.  D.,  and  they  assess  the  damages  of  the  said  C. 

D.,  by  reason  of  the  premises,  to dollars.    Therefore  it  is  considered,  that 

the  said  C.  D.  recover  of  the  said  A.  B.  the  said  sum  of dollars,  his  dam- 
ages aforesaid,  in  form  aforesaid  assessed,  and  also  his  costs  herein  expended^ 
taxed  to dollars. 
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VERDICTS  AND  JUDGMENTS  IN  EJECTMENT. 

1.  Judgment  by  Default  against  the  Casual  Ejector. 

8.  Verdict  and  Judgment  for  the  Plaintiff. 

S.  Verdict  and  Judgment  for  the  Defendant. 

4.  Verdict  and  Judgment  where  part  only  is  recovered. 


1.    Judgment  by  Default  against  the  Casual  Ejector. 


John  Doe  ex  dem.  A.  B* 

V. 

Richard  Roe. 


} 


This  day  came  the  said  John  Doe,  by  Mr.  S.,  his  attorney;  and  the  said 
Richard  Roe,  though  solemnly  called,  came  not,  but  made  default;  therefore,  it 
is  considered,  that  the  said  John  Doe  recover  against  the  said  Richard  Roe  his 
said  term  yet  to  come  in  the  tenements  aforesaid,  with  the  appurtenances. 


2.     Verdict  and  Judgment  Jor  the  Pkdntiffi 


The  Lessee  of  A.  B. 

V. 

John  Smith. 


} 


This  day  came  the  parties  by  their  attorneys,  and  thereupon  came  a  jury,  to 
wit,  £•  F.,  [&>c.y']  who  being  empanelled  and  sworn  the  truth  to  speak  upon 
the  issue  joined  between  the  parties,  upon  their  oaths  do  say,  that  the  said 
John  Smith  is  guilty  of  [the  trespass  and  ejectment,  or,  the  several  trespasses 
and  ejectments,3  laid  to  his  charge,  in  manner  and  form  as  the  said  John  Doe 
hath  complained  against  him,  and  they  assess  the  damages  of  the  said  John 
Doe,  by  reason  thereof,  to  one  cent;  therefore  it  is  considered,  that  the  said 
John  Doe  recover  against  the  said  John  Smith  his  said  Qterm,  or  terms,^  yet  to 
come  of  and  in  the  tenements  aforesaid,  with  the  appurtenances,  and  also  his 
said  damages  by  the  jurors  aforesaid  assessed,  together  with  his  costs  herein 
expended,  taxed  to  — —  dollars. 
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8.     Verdict  and  Judgment  for  the  Defendant, 


The  Lessee  of  A.  B. 

V. 

John  Smith. 


} 


This  day  came  the  parties  by  their  attorneys,  and  thereupon  came  a  jury,  to 
wit,  E.  F.,  [&c.,]  who  being  empanelled  and  sworn  the  truth  to  speak  upon 
the  issue  joined  between  the  parties,  upon  their  oaths  do  say,  that  the  said 
John  Smith  is  not  guilty  of  the  trespass  or  ejectment  laid  to  his  charge  in  man- 
ner and  form  as  the  said  John  Doe  hath  complained  against  him;  therefore  it 
is  considered,  that  the  said  John  Smith  go  hence  without  day,  and  recover  of 
the  said  A.  B.  [the  lessor  of  the  plaintiff  y  his  costs  herein  expended,  taxed 
to dollars. 


4.     Verdict  and  Judgment  where  part  only  is  recovered. 

Commence  as  beforeP^  who  being  empanelled,  [fkc,']  As  to  all  that  part  of 
the  tenements,  with  the  appurtenances,  in  the  said  declaration  mentioned 
within  the  metes  and  bounds  following,  that  is  to  say,  beginning,  [&c.,  descrip- 
tion,']  say  upon  their  oaths  that  the  said  John  Smith  is  guilty  of  the  trespass 
and  ejectment  [or,  trespasses  and  ejectments]]  above  laid  to  his  charge,  in  man- 
ner and  form  as  the  said  John  Doe  hath  above  complained  against  him ;  and 
they  assess  the  damages  of  the  said  John  Doe,  by  reason  thereof,  to  one  cent ; . 
and  as  to  the  residue  of  the  tenements,  with  the  appurtenances,  in  the  said 
dechuatioD  menticmed,  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  say  that 
the  said  John  Smith  is  not  guilty  of  the  trespass  and  ejectment  [or,  trespasses 
and  ejectments]  above  laid  to  his  charge ;  therefore  it  is  considered,  that  the 
said  John  Doe  do  recover  against  the  said  John  Smith  his  said  term  [or,  terms] 
yet  to  come  of  and  in  all  that  part  x>f  the  tenements,  with  the  appurtenances, 
in  the  said  declaration  mentioned  within  the  metes  and  bounds  following,  that 
is  to  say,  beginning,  [&c.,  same  description  as  in  the  verdict,"]  and  also  his 
damages  by  the  jurors  aforesaid,  in  form  aforesaid,  assessed ;  together  with  his 
costs  herein  expended,  taxed  to— -dollars;  and  as  to  the  residue  of  the 
tenements,  with  the  appurtenances,  in  the  said  declaration  mentioned,  whereof 
the  said  C.  D.  is  acquitted  in  form  aforesaid,  that  the  said  C.  D.  go  hence 
without  day,  ^. 

(a)  47  Tol.  Stat.  16. 
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JUDGMENT,  &c.,  FOR  COSTS. 

•BOTION      I.      WHO  TO  KECOVER  COSTS,  AND  AGAINST  WHOM. 

1.  Geneial  rule. 

2.  When  the  amount  recovered  is  less  than  one  hundred 

dollars. 

8.  When  the  recovery  is  less  than  five  dollars. 

4.  When  some  of  the  defendants  obtain  a  verdict. 

6.  In  suits  brought  for  the  use  of  a  third  person. 
6.'  In  suits  upon  negotiable  instruments. 

7.  Upon  plea  in  abatement  or  demurrer. 

8.  When  the  defendant  omitted  to  set  off  in  a  previous  ac- 

tion. 

0.  When  there  has  been  a  tender,  dbc. 

10.  When  the  defendant  calls  a  jury. 

11.  In  suits  against  an  executor  or  administrator. 

12.  Upon  appeals  from  a  justice  where  there  was  no  jury  be- 

low. 

18.     Upon  appeals  from  a  justice  where  there  was  a  jury  be- 
low. 
14.    On  arrest  of  judgment. 

16.    On  Certiorari  to  the  Court  of  Common  Pleas. 

16.  In  Error  to  the  Supreme  Court. 

17.  In  Error  to  the  Court  in  Bank. 

n.      HOW  TAXED  AND  ENTERED  IN  THE  JUDGMENT, 
in.      RETAXATION  OF   COSTS. 
IV.      REMEDY  OF  PARTIEB  AND  OTHERS  TO  WHOM  COSTS  ARE  DUB. 

1.  Judgment  against  surety  for  costs. 

2.  When  execution  can  issue  for  costs  on   continuances, 

amendments,  dbc. ;  and  for  the  benefit  of  third  peisoDs 
to  whom  they  are  due. 
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Who  to  Rcorer,  and  against  whom. 


SSC.    L      WHO  TO  RKOOVSR  OOflm,  AND  AOAIN8T  WHOM. 

1.     General  Bute, 

The  party  recov^eriDg  judgment  recovers  his  costs,  unless  otherwise  provided 
by  law/ 

Perhaps  there  is  no  exception  to  this  rule  where  the  judgment  is  for  the  de- 
fendant/ 

But  in  many  cases  the  statutes  provide  that  the  plaintiff  shall  not  recover 
costs ;  in  which  case,  each  party  pays  his  own  costs.  In  other  cases,  the  sta- 
tutes permit  the  defendant  to  recover  costs,  and  then  a  judgment  is  rendered 
against  the  plaintiff  for  the  costs  of  the  defendant,  and  the  plaintiff  in  such 
case  pays  all  the  costs. 


2.     Hlun  the  amount  recovered  is  leas  than  one  hundred  dollars. 

In  general,  when  a  suit  is  brought  in  the  Court  of  Common  Pleas,  and  the 
recovery  is  less  than  one  hundred  dollars,  each  party  pays  his  own  costs.  The 
statute  provides  that  if  a  person  prosecute^  a  suit  for  any  debt,  demand,  or  lia- 
bility, of  which  a  justice  of  the  peace  has  jurisdiction,  in  any  other  court,  and 
do  not  obtain  a  verdict  or  judgment  for  debt  or  damages,  which,  without  costs, 
shall  amount  to  one  hundred  dollars,  such  person  shall  not  recover  costs. 

As  the  recovery  of  costs  depends  upon  the  jurisdiction  of  justices  of  the 
peace,  it  is  proper  to  give  here  a  brief  summary  of  their  jurisdiction. 

In  general,  they  have  jurisdiction  of  all  civil  actions,  where  the  amount  of 
the  debt  or  damages  does  not  exceed  one  hundred  dollars.' 

The  exceptions  to  this  general  rule  are  the  following: 

1.  No  suit  can  be  maintained  before  a  justice  on  a  contract  for  the  sale  of 
real  estate.  But  actions  upon  contracts  relating  to  rent,  or  to  the  clearing  of 
land,  or  to  repairing,  or  to  keeping  in  repair,  and  the  like,  come  within  the  ju- 
risdiction of  justices.* 

2.  A  justice  has  no  jurisdiction  (except  in  an  action  of  trespass,)  where 
the  title  to  lands  and  tenements  may  be  drawn  in  question  :  that  is,  where  it  is 
necessary  for  the  plaintiff  (in  the  first  instance,  and  to  make  out  his  cause  of 
action)  to  show  some  title,  by  possession  or  otherwise,  to  land/ 

3.  A  justice  of  the  peace  has  no  jurisdiction  over  an  action  of  slander,  or 
ejectment,  or  a  civil  action  for  an  assault  and  battery,  or  a  suit  for  a  malicious 

(a)  Swan'0  Stat.  688  $  144.  (e)  Id.  625  §  106;  18  Ohio  Rep.  48. 

(b)  Id.  868  §  68.  (I )  15  Ohio  Rep.  468,  488;  4  Ohio  Rep. 

(c)  Id.  626  $  107.  200;  M6  7  id.  (part  2,)  280;  Swan*s  dtat.  625 
(4)  Id.  606  4 1.  1 106. 
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prosecution  ;  nor  can  public  officers  be  sued  by  civil  action  before  a  justice  for 
misconduct,^  except  constables  and  justices  in  certain  specified  cases.* 

In  an  action,  however,  of  tres passion  real  estate,  if,  in  the  declaration  the 
plaintiff  claim  as  damages  more  than  one  hundred  dollars,  and  recovers  less 
than  one  hundred  dollars,  he  will,  notwithstanding,  be  entitled  to  his  costs/ 

So,  where  suit  is  brought  in  the  Court  of  Common  Pleas  for  a  debt  or  de- 
mand of  one  hundred  dollars  or  upwards,  and  it  is  reduced  by  set  off  to  less 
than  one  hundred,  the  plaintiff  is  entitled  to  costs ;  but  if  so  reduced  by  pay- 
ments made  before  suit,  the  plaintiff  cannot  recover  his  costs  ;  for,  in  the  latter 
case,  the  demand  in  fact  was  less  than  one  hundred,  and  he  should  have  sued 
before  a  justice  ;  whereas,  in  the  former  case,  he  could  not  safely  sue  for  less 
than  his  whole  denrxand,  for  the  defendant  might  or  might  not  give  in  evidence 
his  set  off. 


3.     When  the  Recovery  is  lees  than  Jive  dollars. 

Costs  cannot  be  recovered  in  an  action  for  an  assault,  an  assault  and  battery 
and  false  imprisonment,  mahcious  prosecution,  libel,  slander,  actions  on  the  case 
for  a  nuisance,  or  against  justices  of  the  peace  for  misconduct  in  ofEce,  if  the 
damages  found  are  under  five  dollars.^ 


4.     When  some  of  the  Defendants  obtain  a  Verdict. 

Where  several  persons  are  sued  in  trespass,  for  an  assault  and  battery,  false 
imprisonment,  or  in  ejectment,  such  of  them  as  are  acquitted  by  verdict,  recover 
their  costs,  in  like  manner  as  if  the  verdict  had  been  generally  against  the 
plaintiff.'' 

So,  where  the  makers  and  indorsers  of  a  note,  due  bill  or  bill  of  exchange, 
are  jointly  sued,  under  the  statute  authorizing  such  joint  action,  the  defendcmts, 
who  may  be  acquitted,  recover  their  costs." 


5.    In  Suits  brought  for  the  use  of  a  Third  Person. 

There  is  a  large  class  of  cases  prosecuted  in  the  name  of  the  state  on  the 
relation  of,  or  for  the  use  of  a  third  person  or  corporation  ;  and  also  actions  by 
nominal  pkintiffi  for  the  use  and  benefit  of  a  third  person  or  corporation.  In 
all  such  cases,  if  the  defendant  recovers,  and  it  appears  from  the  record  that  the 


(g)  SwRn's  Stat.  526  §  106. 

(h)  Id.  524  §  101;  Id.  581  §  116. 

(i)  2  Ohio  Rep.  95. 


(j)  SwaD*0  Stat.  666,  §  78;  3 Ohio  Rep.  880. 

(k)  Id.  Stat.  662,  §  68. 

(II)  42  Vol.  Stat.  72;  48  Vol.  Stat.  67. 
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action  was  prosecuted  for  the  use  or  benefit  of  a  third  person  or  corporation* 
the  defendant  may,  if  he  desire  it,  take  judgment  for  the  costs  against  such  re* 
lator  or  third  person.' 

So  in  actions  of  ejectment,  judgment  for  costs  may  be  taken  against  the 
lessor  of  the  plaintifi^  instead  of  the  nominal  plaintiff.* 

An*  infant  plaintiff  is  not  liable  for  costs,  but  only  his  prochein  amie  ;  and  if 
he  refuses  to  pay  them  on  demand,  attachment  lles.^ 


6.    In  Suits  upon  Negotiable  InHrumerUs. 

If  the  holder  of  a  *«npte,  due  bill  or  bill  of  exchange,'*"*  commences  and 
prosecutes  separate  actions  against  the  makers  and  indorsen,  he  cannot  recover 
costs  in  more  than  one  of  the  actions ;'  and  the  defendants  who  are  acquitted 
in  a  joint  action  recover  their  costs. 


7.     Upon  Plea  in  Abatement  or  Demurrer. 

When  a  plea  in  abatement  is  adjudged  insufficient,  the  plaintiff  recovers  full 
costs  to  the  time  of  overruling  the  plea.^ 

When  any  other  plea  is  adjudged  insufficient,  costs  are  thereupon  awarded 
by  the  court.' 

When  a  special  demurrer  is  overruled,  cost  are  usually  taxed  and  allowed 
the  Opposite  party  to  the  time  of  overruling  the  demurrer.' 


8.    Where  the  D^endanJt  omitted  to  Set  Off  m  apremoue  Action. 

Where  the  plaintiff  is  indebted  to  the  defendant  in  any  debt,  claim  6r 
demand,  which  is  liquidated,  and  fiedls  to  have  it  set  off,  the  defendant  cannot 
afterwards,  in  a  suit  lor  the  same,  recover  any  costs ;  unless  it  appear  to  the 
court  that  it  was  not  in  the  power  of  such  defendant,  in  the  former  suit,  to 
produce  the  (nroper  evidence  at  the  time  of  the  trial.* 


0.     Where  there  has  been  a  Tender ^  fyc. 
Where  tender  has  been  made,*  or  where  the  plaintiff  proceeds  in  a  causa 

(I)  47  vol.  Slat.  16;  43  vol.  Stmt.  94,  %  8.  (p)  42  toI.  Stkt.  72;  48  toI.  Stat.  87. 

(m)  Id.  lb.  (q)  8wmii»«  Stat.  €81, «  68. 

(a)  Tidd  71,  72.  (r)  Id.  lb.  $  68. 

(o)  Do  thsM  wordfl  of  the  Stalato  lAdnde  m  (•)  Id.  682,  $  67. 

•ioffle  btllor  Mto  ondw  mbI,  or  a  otgoCiabla  (t)  Swaa't  Stat.  861,  $8. 

bondt  (n)  Bwaa't  Stat.  893. 
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after  the  amooDt  dve,  aad  costs  ore  bnraglit  into  eourk,''  or  whers  tiuM  is 
leader  of  amands  for  an  in'voliiiitarj  trespssst^  costs  win  be  swaideA  ageiast 
the  plaintiff. 


10.     Where  the  Df^i^ant  caU$  a  Jurjf. 

-^The  jury  fee  is  paid  to  the  sheriff  by  the  party  who  obtains  the  rerdict, 
and  is  afterwards  taxed  in  favor  of  the  party  who  obtains  a  judgment.' 

In  actions  upon  wrkten  contraets  for  sums  of  money  certain,  where  the 
plaintiff  offers  to  submit  the  case^o  the  court,  and  the  defendant  calls  a  jury* 
the  defendant  must  advance  and  pay  the  jtiry  fee,  and  omst  pay  aH  expenses 
incurred  by  cal&ng  such  jury,  unless  by  plea  or  notice,  he  set  up  and  sustain* 
on  the  trial,  a  defence  of  payment,  set  off,  nslease,  fiaud,  fidlure  or  want  of 
consideratiDn.^ 

The  costs  of  a  struck  jury,'  and  where  a  jury  is  ordered  to  view  the  sub* 
ject  in  controversy'  has  already  been  noticed. 


11.    In  Suits  againat  Exuuton  and  AdtmnUtraton, 

Where  the  suit  is  at  common  law  against  an  executor  at  administratoc,  no 
costs  can,  in  general,  be  recovered,  except  in  the  following  cases,  namely: . 

'  1.  Where  the  demand  was  presented  within  one  year  after  the  executor  or 
administrator  gave  bond  for  the  discharge  of  his  trust,  and  its  payment  was 
unreasonably  resisted  or  neglected.* 

2.  The  statute  authorizes  executors  and  administmtoFs  to 'refer  disputed 
claims  to  arbitration.^  Where  a  demand  against  the  estate  is  presented  to  the 
executor  or  administrator,  within  one  year  after  he  gave  bond  for  the  discharge 
of  his.  trust,  and  the  creditor  proposed  to  refer  it  for  adjustment,  and  the  exec- 
utor or  administrator  refused  to  do  so,  costs  may  be  recovered  by  the  creditor 
in  a  suit  on  the  claim.' 

The  court  will  order  the  costs  in  the  two  cases  above  mentioned  to  be  levied 
of  the  property  of  the  defendant,  or  of  the  deceased,  as  may  be  just,  having 
reference  to  the  &cts  that  appeared  on  the  triaL' 

Where  an  appeal  is  taken  from  the  decision  of  commissioners  upon  an  insol- 
vent estate,  costs  are  taxed  as  in  ordinary  cases  of  appeal  from  the  judgment 
of  a  justice.* 

Where,  however,  the  executor  or  administrator  acts  in  the  place  of  commis- 

(r)  LL  eSO,  eSl,  M«,  p.  SQi.  (m)  Swsn't  Stmt.  886,  $96. 

(w)  Id.  S82.  (b)  Id.  36S,  §86. 

(z)  Swu't  Stet.  401,  $81.  (o)  id.  SSa,  §96. 

(j)  Swan's  Stat.  688,  fUa  (4>id.Ib. 

(a)  Ants,  p.  8S7,  868.  (t)  Swan's  Slat.  878,  $806. 
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flioneis  iipGn  an  insolrent  estate,  and  a  ckim  is  referred  to  arbitrators  for  adjust- 
menty  or  a  suit  is  brooght  vpoa  a  claim  disallowad  hj  the  ezecator  or  adnuDis- 
tndor*  the  question  who  shall  pay  the  costs*  whether  the  estate,  the  executor  or 
administrator,  personally,  or  the  creditor,  is  left  to  the  discretion  of  the  refer- 
ees or  court  who  decide  upon  the  claim/ 

Where  suit  is  brought  on  the  administration  bond,  for  not  filing  the  final 
account  of  the. estate,  if  it  appear  that  the  omission  did  not  occur  from  neglect 
or  unreasonable  delay  to  settle  the  estate  or  file  the  account,  the  defendants 
will  recover  their  costs ;  and  in  no  case  brought  for  such  breach,  can  the  phin- 
tiflT  recover  more  costs  tfaaii<daBiagee«* 


12.    Upon  JlppeaU  from  a  Justice  where  there  woe  no  Jury  below. 

If  the  party  in  whose  &vor  judgment  was  rendered  below,  Appeal,  and  do 
not  recover  a  greater  sum  than  the  amount  for  which  judgment  was  rendered 
below,  besides  costs  and  the  interest  accruing  thereon,  such  appellant  pays  aH 
the  costs  of  the  appeal,  and  judgment  is  entered  accordingly/ 

If  aplaintifir  appeal  from  a  judgment  in  lus  favor,  and  recover  a  greater  sum 
than  one  hundred  dollars,  besides  interest  and  costs,  he  cannot,  in  general, 
recover  costs  on  such  appeal.' 


18.     Upon  ^SppeaU  from  a  Jtutite  when  there  was  a  Jury  below. 

The  recovery  of  costs  on  appeal  in  these  cases  depends  upon  the  common 
rules  just  stated,  except  under  the  following  circumstances,  namely : 

if  4lie  pbintifiT  recovered  below  less  than  twenty  dollais,  or  the  vecdiet  was 
against  him,  and  he  appealed,  and  does  not  recover  a  higer  sum  than  twan^ 
dollars  in  court,  ezdustve  of  interest  since  the  judgioeot  |)elow,  he  will  be  ad- 
judged to  pay  all  costs  accruing  in  the  Court  of  Common  Piefui,  indnding  a 
fee  of  five  dollars  to  the  attorney  of  the  defendant.^ 

If  the  defendant  recovered  below  less  than  twenty  dollais,  or  the  verdiot  was 
against  him,  and  he  appealed,  and  does  not  recover  a  larger  sum  than  twenty  doU 
iars,  he  in  like  manner  will  be  adjudged  to  pay  the  costs  accruing  in  the  ap- 
pellate court,  and  a  fee  of  five  dollars  to  Uie  attorney  ef  the  pUdntifif.^ 


14.     On  Arreet  of  Judgment, 
The  party  prevailing  recovers  his  costs.* 


(f )  w,  180,  %m. 

(f )  44  Tol.  Sut*  76. 

(h)  Swwi'a  Stat.  614,  (48. 

(i)  Id.  6t6»  $64. 

( ))  4S  Tol.  Sut.  67;  44  toI.  Stat.  64. 


<k)  Id.  lb.  Perbapa  I  hare  mUtak^n  tlMpro- 
Tiaioaa  of  theae  stataCea,  and  tiyerefove  noooi- 
nwnd  the  reader  to  esamine  tbem. 

(1)  Swaa'a  Stat.  681  $  1^2. 
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15.     On  Certiorari  to  Common  Pleoi. 

•  * 

If  the  judgment  below  is  affirmed,  the  costs  on  certiorari  proceedings  fol- 
low, and  is  rendered  against  the  plaintiff  in  certiorari ;"'  if  reversed  judgment 
for  costs  up  to  the  tiipe  of  the  reversal,  is  rendered'  against  the  defendant  in 
certiorari. 


.  16.     In  Error  to  Supreme  Court. 

The  judgment  for  costs  rendered  in  the  Supreme  Court  upon  the  affirmance 
or  reversal  of  a  judgment,  only  embraces  the  costs  accruing  on  error,  and  none 
of  the  costs  which  accrued  in  the  court  below.^ 

When  the  judgment  is  reversed,  the  plaintiff  in  error  recovers  his  costs  in 
error ;  when  reversed  in  part  and  affirmed  in  part,  the  costs  aro  equally  di- 
vided.p 


17.    In^  Error  to  Court  in  Bank. 
The  same  rule  prevails  as  in  error  to  the  Supreme  Court.^    See  npfa. 


Sec.  II.    HOW  taxed  and  entered  in  the  judoment. 

'  The  costs  made  by  each  party  are  to  be  kept  separate,  and  taxed  and  en- 
tered on  record  separately.' 

When  either  party  recovers  judgment,  and  i»  by  law  entitled  to  recover  costs, 
those  costs  only  which  are  occasioned  by  the  prevailing  party  are,  in  general, 
carried  into  the  judgment ;  and  the  jeosts  of  the  party  against  whom  the  judg- 
ment is  rendered*  must  be  stated  in  a  separate  clause  of  the  record,  or  docket 
entry/ 

When  a  plaintiff  recovers  judgment  but  is  not  entitled  to  recover  any  costs, 
no  judgment  for  costs  is  entered;  but  when  a  plaintiff  recovera  judgment  and 
the  defendant  is  by  law  entitled  to  recover  costs  against  the  plaintiff,  then  after 
the  entry  of  the  judgment  against  the  defendant,  a  judgment  is  entered  for  the 
defendant's  costs  against  the  plaintiff. 

The  costs  of  the  party  condemned  are  endorsed  on  the  execution  and  col- 
lected with  the  judgment.* 

(m)  Id.  516  $  «1.  (r)  Swnn's  StaL  405  $  48»  49;  406  §  82;  ft 

(B)  Id.  lb.  §  62;  Id.  420  $  11.  Ohio  Rep.  276»  S27. 

(o)  16  Ohio  Rep.  816.  <•)  Id.  lb. 

(p)  8wui*e  Stat.  681  §  122.  <t)  Id.  406  $  66. 

(q)  Id.  661  «  167. 
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Retaxation  — >  Judgment  for  the  coete  egaioet  Sorety. 
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Where  the  sheriff  or  other  officer  has  omitted  to  return  on  the  proceae  the 
particular  items  of  his  fees,  they  cani^ot  be  taxed.^ 


Sec.  in.      RETAXATION  OF  COSTS. 

A  motion  to  retax  costs  will  be  granted  as  a  matter  of  coarse^  to  correct  any 
error  or  omission.* 

Ify  before  the  relaxation,  the  wrong  amount  has  been  entered  in  the  judg- 
ment, the  ^cord  of  the  action  of  the  court  on  retaxation,  will  control  the  amount 
inserted  in  the  judgment.^ 

Upon  granting  a  motion  for  relaxation,  the  court,  in  general,  if  requestedt 
refer  the  matter  to  a  special  master  to  report,  and  upon  the  report  coming  in 
exceptions  may  be  filed  for  the  decision  of  the  court. 

The  motion  sometimes  directs  how  the  costs  shall  be  retaxed,  as  thus: 

On  motion  of  the  defendant  by  his  attorney,  it  is  ordered,  that  the  clerk  re- 
tax  the  costs  in  this  case,  charging  to  the  defendant  the  costs  of  his  own  wit- 
nesses only,  and  to  the  plaintiff  all  other  costs ;  and  that  execution  issue  ac- 
cordingly. 


Sec.  17.    bbmsdt  of  pabtss  and  othsm,  to  whok  costs  abb  dub. 

1.    Judgment  agaimt  Surety  for  Costs. 

After  final  judgment,  the  defendant,  his  executors  or  administrators,  or  any 
other  person  having  a  right  to  any  costs,  may,  on  motion,  and  on  ten  iSLju^ 
notice,  enter  up  judgment  in  the  name  of  the  defendant,  his  executors  or  ad- 
ministrators, against  the  security,  for  the  amount  of  costs  adjudged  against  the 
plaintiff,  or  ^so  much  thereof  as  may  remain  unpaid.^ 

Form  of  Notice. 
A.  B. 


V.     I  In 
!.  D.J 


—  Com.  Pleas. 
C. 


To  Mr.  J.  S.,  Security  for  Costs  in  the  above  Case  : 

This  is  to  give  you  notice,  that  on next,  at  10  o'clock  in  the  morhing, 

or  as  soon  thereafter  as  counsel  can  be  heard,  the  said  Court  of  Conmion  Pleas 
will  be  moved  to  enter  up  judgment,  in  the  name  of  the  said  defendant,  [or  in 
the  name  of  M.  N.^  his  executor  or  administrator^  as  the  ease  may  be']  against 

(t)  Sweo'a  Stat.  408  $  40.  (t)  t  Ohio  Rep.  276, 337. 

(a)  Swaa't  Stat.  406  $  18.  (w)  8wan*i  Stat.  668,  leo.  18. 
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^u,  as  secarity  for  costs  in  the  ftbove  Gwe«  ibr doUans*  tiie  vnoont  of 

costs  [or  for dollars^  reHd/ue  ofoosit]  adjudged  agBiDnt  the  said  A.  B«f 

at  the  —  term  of  said  court,  a.  d.  ,  and  still  remaining  due  and  unpaid. 

Dated,  ^. 

[Signed  by  the  J)rfendantf  hie  Executor  or 

Administrator^  or  other  pereon^  having 

right  to  the  Coets. 

Affidavit  of  Service  of  Notice. 

G.  H.  of,  \%uc,7\  makes  oath  and  says,  that  on  the         '  day  of ,  a.  d. 

,  he  served  the  within  notice  upon  the  within  named  J.  £L,  by  defiTering 

to  him  in  person  a  true  copy  thereof  at  . 

O-  H. 
Sworn  to,  ^. 

/brm  of  Judgment  againit  Security  for  OuUe* 
A.  B. 


!.  D.J 


On  Motion. 
C. 


xThis  day  came  the  said  C.  D.,  [or  other  person  entitled  to  the  eoete"^  by 
Mr.  O.  his  counsel,  and  showed  to  the  satisfaction  of  the  court,  that  the  said 
J.  S.  was  security  for  costs  in  a  cextain  action,  heretofore  pending  in  this  oourt, 
wherein  A.  B.  was  plaintiff  and  the  said  C.  D.  was  defendant,  and  wherein 
judgment  for  costs  was  rendered  against  the  said  A.  B.  at  the  term  of  — » 
last  past,  and  that  of  said  costs  the  amount  of  — «<-  doUais  still  cemaiop  due  and 
unpaid;  and  it  further  appe^ng,  to  the  satis  Action  of  the  court,  that  the  said 
J.  8.  has  been  duly  notified  of  this  motion,  therefore  it  is  qonsideFedi  that  the 
aaid  C.  D.  lecoTer  against  the  said  J.  8.  the  said  sum  of -^^  doUaiat  the  costs 
aforesaid,  yet  due  and  unpaid,  and  thai  be  haye  bis  execution  therefor. 


2.    When  Executions  eon  issue  for  Costs  on  Continuances^  Amendments^ 
^e,9  and  for  the  benefit  of  Third  Persons^  to  whom  they  ate  due* 

If  the  party  recovering  judgment  neglects  to  sue  out  execution  immediately, 
or  after  execution  has  been  returned  without  satisfaction  of  costs,  the  Clerk  of 
the  Court  of  Common  Pleas  may,  for  his  own  benefit,  or  must,  at  the  tnatanee  of 
any  penoa  entitled  to  fees  in  the  bill  of  costs  taxed  against  either  party,  and  by 
order  of  die  court,  issue,  against  the  party  indebted  to  such  clerk  or  other  pw- 
son  for  such  fees,  whether  plaintiff  or  defendant,  and  whether  the  oauae  is  in 
the  Ccmmon  Pleas,  by  mandate  fropi  the  Supreme  Court  or  otherwise,  an  exe- 
cution, to  compel  the  party  to  pay  his  own  costs.' 

<x)  Swui*0  Stmt.  405, 406,  itef .  61, 08.    For  the  <bm  of  tlie  writ  in  inch  eaM,  •§•  poit,  Cbap.  90. 
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Remedy  off  Third  Penone. 

A  stuiding  general  order  of  the  coartd,  directing  the  clerk  to  issue  execution 
for  coetSt  will  authorize  him,  without  any  special  order,  to  issue  such  execu- 
tion.' 

Soy  the  coets  adjudged  against  either  partj*  on  eontinuances,  amendments, 
or  under  any  special  rule,  may  be  collected  at  any  time  af^r  judgment,  or  order 
of  the  court  awarding  such  costs,  by  execution  issued  from  the  court  wherein 
sach  order  may  be  made." 

(y)  11  Ohio  Rep.  906.  (s)  Swan'k  Stat.  409,  eee.  -89.    For  the  Ibim 

of  the  writ  in  each  caee,  lee  poit,  Ch^.  80. 
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1.    Judgment  in  Jletiona  against  the  several  partita  to  a  BUI  of  Exchange^ 

Due  Bilt  or  Note. 

In  actions  under  the  statute^  against  the  several  parties  to  a  bill  or  note,  jiidg^ 
ment  maybe  rendered  for  the  plaintiff  against  some,  or  oifLe  or  more  defendants, 
and  also  in  favor  of  one  or  more  of  the  defendants,  against  the  plaintiff,  accord- 
ing to  the  rights  or  liabilities  of  the  parties.' 


2.    Judgment  against  Joint  Debtors  where  some  are  Sureties. 

Where  a  judgment  is  rendered  upon  a  bond,  sealed  bill,  promissory  note  or 
other  instrument  of  writing,  in  which  two  or  more  persons  are  jointly,  or 
jointly  and  severally  bound,  and  it  shall  be  made  to  appear  by  parol  or  other 
testimony,  that  one  or  more  of  the  persons  so  bound,  signed  the  same  as  surety 
or  bail  for  a  co-defendant,  the  clerk,  in  recording  the  judgment  thereon,  must 
certify  which  of  the  defendants  is  principal  debtor,  and  which  are  sureties  or 
bail.^  So,  in  all  contracts  for  the  payment  of  moneys  to  banks  or  bankers,  sure* 
ties  in  fiebct,  known  to  the  parties  to  be  such  at  the  time  such  contracts  were 

(m)  42toI.  Stat.  72 )  43  vol.  Stat.  67.  (b)  Swan's  Slat.  481,  $96. 
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made,  may  be  proved  to  be,  and  shall  be^  considered  as  sureties  in  all  courts, 
and  hare  all  the  privileges,  and  be  subject  to  all  the  liabilities,  of  sureties,  any 
thing  in  the  contract  expressed  to  the  contrary  notwithstanding.''  In  all  con- 
tracts, therefore,  for  the  payment  of  money  to  banks  or  bankers,  the  sureties 
in  fiict,  among  other  rights,  are  entitled  to  be  certified  by  the  clerk  as  sureties. 
The  clerk  of  the  court  in  issuing  execution  on  a  judgment,  where  any  of 
the  defendants  are  certified  as  sureties,  must  insert  in  the  execution  a  com- 
mand to  the  officer,  to  make  the  judgment  of  the  property  of  the  principal 
debtor,  and  for  want  ihereof,  then  to  make  the  judgment  of  the  property  of 
the  sureties*  The  property,  real  and  personal,  of  the  principal  debtor,  within 
the  jurisdiction  of  the  court,  must  in  such  case  be  exhausted,  before  any  of  the 
personal  or  real  estate  of  the  sureties  can  be  taken  in  execution.' 


8.     Setting  off  Judgments. 

Judgments  recovered  in  the  same  court,  or  in  difibrent  courts,  may  be  set  off 
againat  each  other,  on  motion  ;  and  the  court  will  direct  the  balance  only,  dc^e 
after  such  set  ofi^  to  be  collected  by  execution.* 

Where  the  judgments  are  in  difierent  courts,  either  court  may  direct  the  set 
off-;'  and  the  Supreme  Court  of  New  York  will,  on  motion,  direct  a  ji|dgment 
in  the  Common  Pleas  to  be  set  off  against  a  judgment  of  their  own  court.' 

So,  in  New  York,  the  set  off  will  be  allowed  to  the  assignee  of  a  judgment, 
provkled  the  assignee  purchased  absolutely,  and  has  a  beneficial  interest  in  the 
judgment.^  But  in  Ohio  it  is  held,  that  judgments  cannot  be  set  ofi^  on. 
motion,  unless  between  the  same  parties  and  in  the  same  right  J 

A  party,  to  have  the  right  of  set  ofi^  on  motion,  must  be  the  absolute  owner 
of  the  judgment,  in  his  own  rigbt.^ 


--  ^ 


4.    AmmdvMni  of  Judgments. 

During  the  same  term  in  which  the  judgment  is  signed,  it  is  amendable  in 
form  and  substance.' 
In  regard  to  amendmente  after  the  term,  the  courts  of  Ohio  have  established 

(q)  4S  tqI.  I^tat.  67.  (ii)  7  Gowen,  469,  480.    Nor  14  it  neoesotfy 

(d)  Swu'i  Stak  482,  §26.  in  New  Yoi^,  that  the  jadgmento  thoold  be  in 

(e)  4  Ohio  Rep.  90;  SGainet'  Rep.  UN);  1  the  eame  right;  14  Johns.  68;  4  Hill,  569  ; 
Johns.  144;  14  Id.  68;  6  Cowen,  126;  6  Id.  fee  6  Cowen,  231 ;  6  Wend.  348;  8  East,  149. 
666 ;  2  Hill,  364.  (i)  4  Ohio  Rep.  90. 

(f)  1  Johna.  Ch.  Rep.  94;  3  Oainea'  Rep.  (j)  1  Hill,  218. 

190 ;  1  Johna.  146.  (k)  8  Bl.  Com.  407 ;  2  Ohio  Rep.  246. 

(g)  2  Hill,  864;  8  Cowen,  126;  3  C^nea' 
Rep.  190. 
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Setting  Aside.- 


a  very  strict  rule,  and  one  which  does  net  work  well  in  practice.  They  hold 
that  a  judgment  cannot,  in  general,  he  amended  in  substance  at  a  subsequent 
term  ;*  hut  may  he  set  aside  for  irregularity. 

And  yet,  where  process  is  issued  against  two,  and  served  upon  one  of  them, 
and  a  verdict  and  judgment  is  taken  against  hoth,  the  court,  at  a  subsequent 
term,  will  allow  the  judgment  to  be  amended,  by  striking  out  the  name  of  the 
defendant  not  served  with  process ;  it  being  considered  a  mere  clerical  mis- 
take," 

So,  the  mistakes  of  a  clerk,  in  transcribing  minutes  from  the  judges'  docket, 
may  be  corrected  : — Thus,  a  record  not  showing  how  a  nonsuit  come  to  take 
place,  may  be  so  amended  from  the  judges'  minutes,  as  to  show  that  the 
nonsuit  was  ordered  by  the  court.'' 

«  So,  when  the  clerk  in  the  entry  of  the  judgment,  transpo^d  the  names  of 
the  parties,  so  that  the  judgment  was  against  the  plaintiff  instead  of  being  in 
his  favor,  the  court  ordered  it  to  be  corrected,  as  a  mere  clerical  mistake. 

It  would  seem  from  these  oases,  that  a  mistake  in  substance,  in  a  judgment, 
may  be  corrected  or  amended,  provided  it  be  traced  to  the  clerk,  and  there  be 
something  to  amend  by.  Indeed,  since  these  decisions,  and  the  legislation 
in  relation  to  amendments,  the  Court  in  Bank  will  probably  adopt  the  general 
rule  recognized  in  England  and  elsewhere,  that  when  it  is  apparent  that  sub- 
stantial justice  requires  it,  an  amendment  of  a  judgment  in  form  or  substance 
willl»e  allowed."" 

Ibrin  of  Order  for  the  Amendment  of  a  Judgment. 

This  cause  came  on  to  be  heard  upon  the  motion  of  the  plaintiff  to  amend 
the  verdict  and  judgment  herein,  and  vras  argued  by  counsel;  on  consideration 
whereof,  it  is  ordered,  that  the  plaintiff  be  at  liberty  to  amend  the  said  judg- 
ment by  striking  out  the  name  of  John  McConnellf  so  as  to  make  the  same 
conform  to  the  pleadings  and  issue,  and  to  the  manifest  intent  and  operation  of 
the  verdict. 


6.     Setting  aside  Judgments  at  a  Subsequent  TTerm, 

It  is  said  to  be  one  of  the  plain  and  accustomed  remedies  of  a  court  of  law, 
to  afibrd  on  motion,  full  and  adequate  relief  against  judgments  irregularly  or 
improperly  obtained,  where  there  is  no  fault  or  negligence  on  the  part  of  the 
judgment  debtor.i" 

(I)  1  Ohio  Rep.  875;  S  Ohio  Rep.  15,  486,  (m)  2  Ohio  Rep.  81. 

518.    In  -Eoglaud  and  New  York  a  tery  liberal  (n)  6  Ohio  Rep.  490. 

dfeeredon  in  allowing  amendmentt  at  any  stage  (o)  See  Swan's  Sut.  687,  $   141  r4S  VoL 

of  the  proceedings  is  now  exercised,  wheneyer  Stat.  114. 

required  by  sabetantial justice.  8  Bl.  Com.  406;  (p)  7  Ohio  Rep,  (Part  2>)  175;   3  Ohio  Rep. 

6Cowen006s  2Stra.  78634M.  fcS.  94;  14  619. 
Johns.  219  \  17  Id.  85 ;  19  Id.  244.  . 
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lu  Lieis  ^ncUupon  what  Estate  it  openiYes. 


Thus,  where  one  partner,  without  authority  from  his  co-partner,  executes  a 
warrant  o£  attorney  under  seal,  to  confess  a  judgment  in  the  name  of  the  firm, 
and  a  judgment  is  accordingly  confessed;  the  partner  whose  name  was  soused 
without  authority,  may  be  relieved  at  a  subsequent  term,  on  motion  to  set  aside 
the  judgment.*! 

So,  where  an  attorney  has  entered  an  appearance  of  a  person,  not  served 
with  process,  i^nd  without  authority*  the  proper  remedy  is,  by  motion,  to  set 
aside  the  judgment.' 

X 

Form  of  Order  setting  aside  a  JvdgmenL 
•       A.  R 


..  R^ 
V.     I  In 
!.  D.J 


Assumpsit.    Judgment,         '  Term,  18  — . 
C. 

This  day  came  the  said  C.  D.  by  Mr.  O.,  his  counsel,  and  moved  the  court 
to  set  aside  the  judgment  herein  rendered  at  our  Qast^  term,  ([for  th^  following 
reasons :  Ist :  or  say  for  reasons  on  file,]  and  [thereupon  it  is  ordered,  that  a 
copy  of  this  entry  be  served  on  the  said  A.  B.  at  least  — ^  days  before  the 
same  shall  be  heard ;  or  say  also  filed  herein  an  affidavit  by  whicli  it  appears 
to  the  satisfaction  of  the  court,  that  the  said  A.  B.  was  duly  notified,  on  the 
— ^—  day  of ,  18 — ,  that  this  motion  would  be  now  made. 


!.  D.J 


A.  B.  _ 

_       Motion  to  set  aside  Judgment. 


This  cause  came  on  to  be  heard  upon  the  motion  of  the  said  C.  D.  to  set 
aside  the  judgment  herein ;  [Here  state  that  it  appears  to  the  satisfaction  of 
the  court  that  a  copy  of  the  preceding  entry  was  served  ^c.  unless  notice  of 
the  motion  was  given  and  proved  as  aboveJ] 

The  said  motion  was  argued  by  counsel*  on  consideration  whereof,  and  it 
appearing  to  the  court  that  £dbc.  Here  state  the  grounds  upon  which  thejudg^ 
ment  is  set  aside^']  it  is  ordered,  that  the  said  judgment  be,  and  the  same  is  set 
aside  and  held  for  caught ;  and  this  cause  is  reinstated  upon  the  trial  docket 
and  set  down  therein  for  further  proceedings.    Continued. 


6.     When  the  Ken  of  a  Judgment  commences j  and  upon  what  Estate  it 

operates, 

^  '  « 

The  existence,  validity  and  extent  of  a  judgment  lien,. are  matteis  purely 
legal,  dependent  upon  statutory  provisions.' 

The  statute  provides,'  that  the  lands  and  tenements  of  the  debtor  shall  be 
bound  for  the  satisfaction  of  any  judgment  against  such  debtor,  ffom  the  first 

(q)'  11  Ohio  Rep.  417.  *    (s)  8  Ohio  Rep.  HU  ;  6  Id.  156. 

(r)  S  Ohio  Rep.  619.  (t)  Swu't  Stmt.  468,  ite.  2. 
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day  of  the  term  at  which  judgment  shall  be  rendered,  in  all  cases  where  such 
lands  lie  within  the  county  where  the  judgment  is  entered ;  and  all  other  lands 
of  the  debtor,  shall  be  bound  from  the  time  they  shall  be  seized  in  execution. 

A  judgment  is  not  a  lien  upon  goods  or  chatiels*  nor  upon  land  acquired 
afler  the  rendition  of  the  judgment.  The  lien  in  such  case  exists  from  the  time 
of  levy. 0 

The  ]ien  does  not  operate- upon'  a  mere  equitable  (sstate  in  land ;  for  such  an 
estate  is  not  liable  to  be  levied  upon  or  sold  upon  execution.^ 

So,  it  is  said,  that  although  it  is  clear  a  mere  possessory  interest  in  land  (that 
is,  where  the  debtor  is  in  possession,  without  the  right  of  possession  or  prop- 
erty) may  be  levied  upon  and  sold,  yet,  the  judgment  is  not  a  lien  upon  the 
possessory  interest;  and,  in  such  case,  a  lieti  is  created  by  levy  only.w 
.  Judgments  are  liens  upon  permanent  leasehold  estates,  as  upon  other  real 
estate.^ 

Formerly,  a  judgment  by  confession,  operated  as  a  lien  upon  land  from  the 
first  day  of  the  term  ;^  but  now  by  statute,  which  took  effect  July  4,  1846,  the 
lien  of  such  judgment  commences  on  the  day  it  is  actually  entered,  and  ^ot 
before.* 

Where  judgment  is  taken  on  a  bond  for  a  penalty,  and  the  cause  continued, 
and  at  a  subsequent  term  the  amount  due  in  equity  is  found  by  the  court,  the 
lien  of  the  judgment  is  only  from  the  first  day  of  the  term  at  which  the  amount 
due  in  equity  is  ascertained,  and  then  for  that  amount  only.* 


7.    Priority  as  between  Judgment  Liens  and  Mortgages.* 

As  between  a  judgment  and  a  mortgi^,  the  lien  of  a  judgment  exists  with- 
out any  execution  being  issued  or  levy  being  made,  for  the  period  of  five  years 
from  the  time  the  judgment  was  rendered. 

A  mortgage  becomes  effectual  as  a  mortgage  and  a  lien,  from  the  time  it  is 
delivered  to  the  recorder  to  be  recorded,  and  not  before. 

c 

A  lien  therefore  of  a  judgment,  overreaches  a  prior,  unrecorded  mortgage  f 
and  a  mortgage  delivered  to  the  recorder  for  record  on  the  first  daiy  of  the  court, 
and  before  the  court  opens,  will  prevail  over  a  judgtnent  rendered  On  the  same 
day." 

Where  «  mortgage,  having  hut  one  subscrilaiig  witness,  is  otherwise  duly 

(a)  1  Ohio  Hep.  281  j  4  Id.  92 ;  2  Id.  224.  upoo  senior  and  jnnior  judgmenta,  where 

(▼)  1  Ohio  Rep.  287,261.  tioahaa  not  iatiied  withia:  one  year  after  ihe 

(wX  8  Ohio  Rep.  21.  ditioo  of  the  jodgmenta,  aee  the  next  Chapter. 
(x)  13  Ohio  Rep.  884.  (c)  Swan'i  Stal.  268  \  16  Ohio  Rep.  688$  IS 

(y)  14  Ohio  Rep.  514.  Ohio  Rep.  148  $  14  Ohio  Rep.  48. 
(i)  44  vol.  Stat.  41.  (d)  14  Ohio  Rep.  428. 

(a)  8  Ohio  Rep.  136;  14  id.  820.  (e)  16  Ohio  Rep.  588.    Qnere,  as  to  the  cor- 

(b)  As  to  the  effect  of  interrening  mortgagee  reietneaa  of  this  deoisioift 
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executed,  acknowledged  and  recorded,  a  court  of  equity  will  regard  it,  as  be- 
tween the  parties,  a  good  and  valid  mortgage ;  but  it  cannot  be  reformed  in 
chancery  so  as  to  defeat  the  lien  of  judgments  rendered  against  the  mortgagor, 
after  such  mortgage  was  made  and  recorded/ 

A  mortgage  given  to  indemnify  a  person  against  loss  or  damage  growing  out 
of  indorsements  thereafter  to  be  made  by  the  mortgagee  for  the  mortgagor,  is 
valid,  and  constitutes  a  Hen  preferable  to  a  lien  of  a  judgment  rendered  after 
such  indorsements  have  been  made.'  But,  it  seems,  if  a  judgment  had  been 
rendered  after  the  mortgage  was  recorded,  but  before  the  indorsements  were 
made,  the  lien  of  the  judgment  would  be  paramount  to  the  mortgage.^ 

Where  a  mortgage  is  made .  within  th^  five  years  next  after  the  rendition  of 
a  judgment,  the  judgment  being  elder,  has  priority ;  but  if  the  judgment  lies 
dormant  during  the  five  years,  its  priority  is  thereby  lost,  and  the  mortgage 
takes  the  estate/  Of  course  if,  after  a  judgment  becomes  dormant,  and  before 
its  revival,  a  mortgage  is  executed,  the  mortgage  obtains  a  priority. 

When  mortgaged  premises  are  sold  in  parcels  by  the  mortgagor,  the  mort- 
gagee will  be  compelled  to  exhaust  the  part  last  sold,  and  so  on,  in  inverse  or- 
der ;  and  in  such  case  a  purchaser  at  a  judicial  sale  will  overreach  a  purchaser 
from  the  mortgagor  who  ifiade  his  purchase  while  the  lien  of  the  judgment  ex- 
isted.^ 

The  vendor  df  knd,  by  taking  a  mortgage  upon  the  land  to  secure  the  pay- 
ment of  the  purchase  money,  does  not  extinguish  his  prior  equitable  lien ;  and 
the  lien  of  a  judgment  creditor  obtained  between  the  date  of  the  mortgage  and 
the  time  when  it  was  Tecorded,  though  paramount  as  against  the  mortgage,  will 
be  postponed  to  the  vendors  equitable  lien.^ 


8.     When  a  Judgment  becomes  dormanU  ond  its  effect 

The  statute  provides'  that  if  executicm  be  not  sued  out  without  five  yeais 
from  the  date  of  a  judgment,  or  if  five  years  intervene  between  the  date  of 
the  last  execution  and  the  time  of  suing  out  another  execution,  such  judgment 
shall  become  dormant,  and  shall  cease  to  openUe  as  a  lien  on  the  estate  of  the 
judgment  debtor. 

A  judgment  thus  dormant,  is  presumed  to  be  satisfied :  so  that  ne  execution 
can  be  issued  upon  it  until  it  ia  revived  by  scire  facias,  or  renewed  by  judg- 
ment upon  it  in  an  action  of  debt«* 

A  purehai^er  of  land  from  heirs  acquires  a  title  superior  to  the  lien  of  a 

(f)  16  Ohia  Rep.  60.     See  Lake  «.  Dood,  (i)  10  Ohio  Rep.  408. 
10  Ohio  Rep.  415,  and  7  Ohio  Rep.  (Part  1)  21,  ( j)  14  Ohio  Rep.  865. . 
825.  (k)  17  Ohio  Rep:  500. 

(g)  15  Ohio  Rep.  258.  (I)  Swan'i  Sut.  671  §  101. 

(h)  Id.  Ib.»  per  Hitchcock,  J.  (m)  4  Ohio  Rep.  460  j  Swan's  Stat.  671  §  102. 
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judgment  creditor  of  their  ancestor,  provided  the  judgment  was  dormant  at 
the  tipie  of  the  purchase,  or  became  dormant  subsequently,  even  though  the 
judgment  was  afterwards  revived." 

For,  although  the  revival  of  a  judgment  revives  the  lien,  which  operates  re- 
trospectively, still  it  operates  only  upon  lands  remaining  in  the  possession  of 
the  judgment  debtor,  and  not  upon  lands  which  have  been  by  him  sold  and 
conveyed  or  mortgaged  f*  and  therefore,  if,  while  the  five  years  are  running, 
or  after  the  five  year^  have  expired  and  the  judgment  become  dormant,  the 
judgment  debtor  sells  and  conveys,  or  mortgages  the  land,  and  the  judgment  is 
afterwards  revived,  the  lien  on  the  land  previously  conveyed  or  mortgaged,  is 
lost. 

As  between  the  judgment  debtor  and  the  judgment  creditor^  the  duration  of 
the  lien  of  a  judgment  is  perpetual.  If  the  judgment  becomes  dormant  by 
lapse  of  time,  the  lien  sleeps  with  it ;  if  the  judgment  be  revived,  the  lien  re- 
vives also,  and  prospectively,  and  so  on  indefinitely.^ 

•If  a  writ  of  error  be  sued  out  and  bond  given,  and  execution  is  thus  stayed 
for  five  years,  and  the  judgment  below  is  affirmed,  execution,  it  seems,  may 
be  taken  out  without  revivor,  after  the  expiration  of  ^ve  years ;  because  the 
writ  of  error  was  a  supersedias.^  And  it  is  the  same  if  the  execution  be  tied 
up  by  an  injunction. 

.  If  property  be  sold  on  an  execution,  and  more  than  five  years  afterwards, 
the  sale,  by  consent  of  parties,  is  set  aside,  no  esi^cutiqn  can  afterwards  issue 
unless  the  judgment  be  revived ;  and  in  such  case,  the  judgment  being  dor? 
mant,  is  not  even  entitled  to  money  made  on  a  junior  judgment.' 

The  question  whether  a  revived  judgment  takes  priority  of  intervening  judg- 
ments rendered  after  the  former  became  dormant,  has  not,  so  far  as  I  know,  as 
yet  been  expressly  decided. 


9.     Satisfaction. 

The  evidence  or  documents  required  upon  which  the  courts  of  this  State 
will  enter  satisfaction  of  ^  judgment,  cannot  be  given,  as  there  is  no  statute  or 
settled  practice  upon  the  subject.  In  general,  satis&ction  is  entered  by  con- 
sent of  the  attorney  of  the  judgment  creditor  given  in  open  court ;  sometimes 
it  is  ordered  to  be  entered  upon  the  presentation  of  the  receipt  df  the  attorney 
acknowledging  the  full  payment  of  the  judgment ;  and  sometimes  the  execu- 
tion on  the  judgment  and  the  return  thereon  of  money  made,  or  satisfied,  is 
treated  by  the  Court  as  sufficient  evidence  upon  which  to  direct  satis&ction  to 
be  entered. 

(D)  15  Ohio  Rep   801.  (p)  5  Ohio  Rep.  178;  15  Ohio  Rep.  301. 

(o)  5  Ohio  R«p.  178;  10  Ohio  Rep.  403;  15        (q)  4  Ohio  Rep.  460. 
Ohio  Rep.  301.  (r)  id.  lb. 
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Journal  Enifjf  of  Satisfaction^ 

A.  B.!  Judgment  at  Term,  a.  d.,  18 — . 

Ys.     L  In  Assumpsit*    Damages^  i         .  • 
C.  D.  J  Costs,  • . 


This  day  came  the  said  A*  B.,  by  J.  R.,.  his  attorney,  [or  say^  iThis  day 
came  into  court  the  said  A.  B.]  and  acknowledged  himself  satisfied  of  the 
abo7e  mentioned  judgment  against  the  said  C.  D.  Therefore  let  the  said  C. 
D.  of  the  damages  and  costs  aforesaid  be  acquitted. 


CHAPTER  XXX. 


ISSUING  OF  FORMS,  AND  INDORSEMENTS  UPON    EXECU- 
TIONS,  AND  WHEN  TO  BE  RETURNED,  &c/ 

8EGT101I      I.      THB  EFFSCT  Or  NOT  UWVINO  lH  BXBCUTION  WITHIN  TBN  DATS  AF- 
TER THE  HSNDmON  OT  THE  JUDOHBNT. 

n*  THE  EFFECT  OF  !fOT  I88UINO  AN  EXECimON  AND  MAKINO  A  LEFT 
WITHIN  ONE  TEAE  FROH  THE  TDIE  OF  THB  REfTDITION  OF  THE 
JUDOIEENT. 

m.      GENERAL  EB0CRIFTION  OF  EXECUTIONS. 

1.  Fieri  Facias. 

2.  Venditioni  Exponas* 

3.  Capias  ad  satisfaciendum. 

4.  Habere  Facias. 

5.  Execution  in  Detinue. 

6.  Special  writ  of  fieri  ikcias  for  the  recovery  of  costs. 

IV.      ISSUmO  OF9  AND  FRJBCIFB  FOR  EXECUTIONS,  OTHER  THAN  A  GA.  SA. 
V.      FORMS  OF  EXECUTIONS. 

1.  Fieri  Facias  on  a  judgment  or  decree  for  money  in  the 

Common  Pleas. 

2.  The  like  on  mandate  from  the  Supreme  Court. 

3.  Fieri  Facias  against  Principal  and  Sureties. 

4.  Fieri  Facias  where  a  defendant  is  made  a  party  by  scire 

facias. 

/  6.    Fieri  Facias  on  suggestion  of  further  breaches,  after  judg- 

ment for  penalty. 

6.  Fieri  Facias  awarde4  from  Common  Pleas  on  Justices* 

Judgment. 

7.  Fieri  Faciaa  for  costs. 

8.  Fieri  Facias  after  a  levy  of  part. 

9.  Venditioni  Exponas. 

10.    The  like  with  a  fieri  facias  clause. 


(a)  A«  to  the  iMttiog  of  a  Gapiai  ad  SatutacienduiDaee  pott.  Cihap.  3S. 


EXECUTIONS.  1007 


Effect  of  not  iMutng  witiiin  ten  dayo. 


11.  Capias  ad  satisfaciendum. 

12.  Habere  Facias. 

13.  The  like  on  a  Double  Demise. 

14.  Iff  Detinue. 

VI.      INDORSEMENTS  ON  EXECUTIONS  BY  THE  CLERK. 

VII.       WHEN   EXECUTIONS   MUST   BE   RETURNED,  AND  THE  RECORDING   OF 
THE  RETURNS  OF  OFFICERS. 


Sec    I.      THE  EFFECT  OF  NOT  I8SUINO  EXECUTION  WITHIN  TEN  DAYS  AFTER  THE 

RENDITION  OF  THE  JUDGMENT. 

Goods  and  chattels  of  the  judgment  debtor  are  not  bound  by  the  judgment 
but  from  the  time  only  that  they  are  seized  in  execution.'' 

A  preference  may  sometimes  be  obtained  by  one  judgment  creditor  over  an- 
other, by  having  execution  issued  within  ten  days  afler  the  term  in  which  judg- 
ment is  rendered ;  for,  the  statute  provides,  that  when  two  or  more  writs  of 
execution  against  the  same  debtor  are  sued  out  during  the  term  in  which  judg- 
ment is  rendered,  or  within  ten  days  thereafter,  and  where  two  or  more  writs 
of  execution  against  the  same  debtor,  shall  be  delivered  to  the  officer  on  the 
same  day,  no  preference  shall  be  given  to  either  of  such  writs ;  but  if  a  suffi- 
cient sum  of  money  is  not  made  to  satisfy  all  executions,  the  amount  made  shall 
be  distributed  to  the  several  creditors  in  proportion  to  the  amount  of  their  re- 
spective demands.  In  all  other  cases,  the  writ  of  execution  first  delivered  to 
the  officer  shall  be  first  satisfied.'  But  these  provisions  of  the  statute  do  not 
afifect  any  preferable  lien,  which  one  or  more  of  the  judgments  on  which  such 
execution  issued,  may  have  on  the  lands  of  the  judgment  debtor. 

It  is  said'  that  the  above  mentioned  provisions  of  the  statute  were  intended 
to  apply  only  to  cases  where  the  property  is  bound  from  the  time  when  seized 
in  execution ;  as  goods  and  chattels,  and  lands  not  situate  in  the  county  where 
the  judgment  is  recovered. 

The  statute  was  not  intended  to  disturb  priorities  of  lien  on  real  estate  situ- 
ate within  the  county  in  which  the  judgments  are  rendered.  *S 

Thus,  a  judgment  voluntarily  confessed  during  a  term,  and  on  which  execu- 
tion is  issued  within  ten  days,  will  be  postponed  to  a  judgment  entered  at  a 
subsequent  day  of  the  same  term  in  a  suit  pending  on  regular  process,  though 
no  execution  be  issued  or  levied  on  the  latter  judgment  within  the  ten  days ;' 
for  the  lien  of  the  judgment  by  confession  commences  on  the  day  of  its  rendi- 
tion, and  a  judgment  on  a  suit  pending  by  regular  process^  takes  effect  as  a  lien 

(b)  Swwi'tf  Sut.  4fl9.  (d)  See  Patten  ▼.  Sheriffof  Pickaway  county, 

(c)  Swan's  Stat.  470  §  4.  2  Ohio  Rep.  895. 

(g)  5  Ohio  Rep.  48. 
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from  the  first  day  of  the  term,  and  is  consequently  prior  in  its  lien  ;  and  a 
judgment  prior  in  lien  cannot  be  postponed  by  a  levy  made  upon  an  execution 
issued  within  ten  days  after  the  term  at  which  judgment  was  taken,  inasmuch 
as  the  provision  in  the  statute  as  to  the  ten  days'"  was  not  intended  to  apply  to 
cases  where  there  is  in  fact  a  priority  of  lien. 

And  where  two  or  more  judgments  have  an  equal  Hen,  as  where  they  are 
rendered  at  the  same  term,  no  priority  as  to  real  estate  within  the  county  is 
acquired  by  one  of  them  obtaining  a  levy  upon  such  real  estate  within  the  ten 
days,  but  each  will  stand  on  the  same  footing,  provided  each  has  a  levy  within 
one  year  from  the  time  of  its  rendition.' 


Sec.    II.       THE    EFFECT    OF   NOT   ISSUING   AN    EXECUTION   AND    MAKING   A   LEVY 

WITHIN    ONE   YEAR    FROM   THE   TIME   OF   THE     RENDITION   OF   THE 
JUDGMENT. 

The  statute  provides^ "  that  no  judgment  heretofore  rendered,  or  which  may 
hereafter  be  rendered,  upon  which  execution  shall  not  have  been  taken  out  and 
levied  before  the  expiration  of  one  year  next  after  the  rendition  of  such  judg- 
ment, shall  operate  as  a  hen  on  the  estate  of  any  debtor,  to  the  prejudice  of 
any  other  bona  fide  creditor ;  but  in  all  cases  where  judgment  has  been  or  may 
be  rendered  in  the  Supreme  Court,  and  a  special  mandate  awarded  to  the 
Court  of  Common  Pleas  to  carry  the  same  into  execution,  the  lien  of  the  judg- 
ment creditor  shall  continue  for  one  year  after  the  first  day  of  the  term  of  the 
Court  of  Common  Pleas,  to  which  such  mandate  may  be  directed ;  provided, 
that  nothing  in  this  section  contained  shall  be  so  construed  as  to  defeat  the  lien 
of  any  judgment  creditor,  who  shall  fail  to  take  out  execution  and  cause  a  levy 
to  be  made  as  herein  provided,  when  such  failure  shall  be  occasioned  by  appeal, 
writ  of  error,  injunction,  or  by  a  vacancy  in  the  office  of  sheriff  and  coroner, 
or  the  inability  of  such  officer,  until  one  year  after  such  disability  shall  be  re- 
moved." 

It  will  be  perceived  that  the  statute  gives  a  judgment  creditor  one  year  from 
the  time  of  the  rendition  of  his  judgment  to  make  his  levy,  and  if  he.  does  not 
cause  a  levy  to  be  made  within  the  year,  he  may,  though  his  judgment  be  eld- 
est, be  postponed  to  a  junior  judgment  which  makes  a  levy  within  a  year  from 
the  time  of  its  rendition.  And  so,  it  has  been  repeatedly  decided,  that  an  elder 
judgment  not  levied  within  a  year  after  its  date,  loses  its  priority  as  against  a 
junior  judgment,  levied  within  a  year.^ 

And,  if  an  elder  judgment  be  levied  on  certain  lands  after  its  year,  that  is 
after  one  year  from  its  rendition,  and  a  junior  judgment  be  levied  on  the  same 
lands  within  its  year,  but  after  the  levy  of  the  elder  judgment,  the  junior  judg- 
ment has  a  priority.* 

(h)  Swan'8  Stat.  470,  §  4.  (k)  2  Ohio  Rep.  «5;  8 Ohio  Rep. 866;  60hio 

(i)  13  Ohio  Rep.  884.  Rep.  30. 

j)  Swan's  Stat.  479,  §  28.  (I)  3  Ohio  Rep.  186. 
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A  lery,  however,  under  the  elder  judgment,  though  after  its  year,  if  made 
before  the  date  of  the  junior  judgment,  has  a  priority."' 

It  will  be  perceived  that  the  lien  of  a  junior  judgment  (on  ail  property  not 
levied  upon  under  the  elder  judgment  within  the  year,)  continues  one  year  after 
its  date,  to  the  exclusion  of  the  elder  judgment,  provided  the  junior  judgment 
was  rendered  before  the  levy  under  the  elder  judgment ;  for  a  levy  under  the 
elder  judgment,  though  after  its  year,  if  made  before  the  junior  judgment  was 
rendered,  has  a  priority. 

If  there  are  several  judgments  and  no  levy  made  by  virtue  of  either  of  them 
within  the  period  of  one  year  from  the  time  of  their  rendition  respectively, 
they  stand  on  an  equal  footing,  and  the  one  who  afterwards  first  levies,  gains  a 
priority." 

If  a  levy  be  made  on  certain  real  estate  by  the  elder  judgment  within  its 
year,  this  will  not  prevent  a  junior  judgment  obtaining  a  priority  by  making  a 
levy  upon  other  property  during  its  year." 

And  where  an  elder  judgment  is  levied  within  its  year,  and  after  the  year 
the  levy  is  set  aside  at  the  instance  of  the  plaintiff,  a  junior  judgment,  levied 
within  its  year,  has  a  priority.** 

The  Court  in  Bank  have  adhered  so  strictly  to  the  law  requiringa  levy  to  be 
made  within  a  year,  so  as  to  retain  a  priority  against  other  levies,  that  they  have 
held,  that,  where  the  court,  in  pursuance  of  the  statute,  order  execution  against 
a  surety  to  be  stayed,  the  lien  upcm  his  land,  as  against  other  judgments  levied 
within  their  year,  is,  notwithstanding,  lost,  unless  a  levy  be  made  within  the 
year.**  And  going  into  chancery  to  set  aside  a  fraudulent  deed  does  not  excuse 
a  levy  within  the  year.' 

If  no  levy  is  made  under  the  elder  judgment  within  its  year,  and  the  judg- 
ment debtor  executes  a  mortgage  to  a  third  person  before  or  after  the  expiration 
of  such  year,  and  then  a  levy  is  made  by  virtue  of  a  junior  judgment  within 
it»  year,  the  elder  judgment  has  priority  over  the  junior  judgment  and  the 
mortgage ;  and  in  such  case  the  elder  judgment  must  be  first  satisfied,  then  the 
mortgage,  and  lastly  the  junior  judgment.' 

(m)  3  Ohio  Rap.  ISfl.  morlgafe  waa  a  prior  lien;  nor  eouM  Uiay  hold 

(n)  lb.;  8  Ohio  Rep.  S36;  5 Obio  Rap.  898$  that  the  elder  judgnent  ihould  be  poctpooed  to 

(o)  8  Ohio  Rep.  136.  the  mort^^e,  for  they  had  already  decided  that 

(p)  2  Ohio  Rep.  895.  aa  between  jndgmentfl  and  mortgages  the  lien  of 

(q)  8  Ohio  Rep.  185.  a  judgment  without  levy  is  paramount  until  the 

(r)  9  Ohio  Rep.  142.  judgment  is  dormant ;  the  court  cooJd  not  hold 

(s)  14  Ohio  Rep.  818;  16  Ohio  Rep.  588.    It  that  the  junior  judgment  should  be  poBt]K>ned  to 

is  somewhat  singular  that  an  elder  judgment,  the  elder  judgment,  for  the  statute  provided  and 

which  by  neglect  to  make  a  levy  within  its  year,  the  court  had  decided  that  a  junior  judgment,  by 

has  lost  iu  priority  over  a  levy  made  by  a  junior  levy  within  its  year,  obtained  a  priority  over  an 

jodgment,  should  be  reinstated  to  apriority  over  elder  judgment  not  levied  within  its  year. 

the  junior  judgment,  inconsequence  of  the  judg-  Perhaps  it  would  have  been  more  in  accord- 

ment  debtor  executing  an   intermediate  mort-  ance  with  former  decisions  and  the  statute,  and 

gage.    But  the  court  could  not  hold  that  the  certainly  quite  as  just  to  have  held,  that  the  elder 

mortgage  should  be  postponed  to  the  junior  judg-  judgment  should  be  first  satisfied,  and  the  bal- 

ment,  for  they  had  already  decided  that  a  prior  ance,  if  any,  paid  upon  the  mortgage ;    bat  so 
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Where  there  is  a  lien  of  a  judgment  not  sustained  by  levy  within  its  year, 
but  older  than  the  lienof  another  judgment,  the  mortgagee  cannot  protect  him- 
self against  the  prior  judgment  lien,  by  the  purchase  of  the  junior  judgment 
levied  within  its  year.^ 


Sec.    ni.      GENERAL   DESCRIPTION   OF   EXECUTIONS. 

1.    fieri  Facias. 

The  provisions  of  the  statute  in  regard  to  this  writ  shows  its  general  form 
and  object :  it  commands  the  officer  to  whom  it  is  directed,  that  of  the  goods 
and  chattels  of  the  debtor,  he  cause  to  be  made  the  money  specified  in  the 
writ;  and  for  the  want  of  goods  and  chattels,  he  cause  the  same  to  be  made  of 
the  lands  and  tenements  of  the  debtor •"■ 

Where  it  is  certified  in  a  judgment  that  one  or  more  of  the  defendants  is 
surety  for  the  other,  the  writ  must  command  the  officer  to  cause  the  money 
specified  to  be  made  of  the  goods  and  chattels,  lands  and  tenements  of  the  prin- 
cipal debtor ;  but  for  want  of  such  sufficient  property  of  the  principal  debtor 
whereof  to  make  the  same,  then  that  he  cause  the  same  to  be  made  of  the 
goods  and  chattels,  lands  and  tenements  of  the  surety  or  baiL** 


2.     Venditioni  Exponas, 

This  writ  commands  the  officer  to  sell  the  goods  and  chattels,  lands  or  tene- 
ments, levied  upon  under  a  previous  execution  and  which  remain  unsold,  to 
satisfy  the  money  specified  in  the  writ.*  Whenever  a  venditioni  exponas  is- 
sues, the  clerk  issuing  such  writ  will,  at  the  request  of  the  person  entitled  to 
the  benefit  thereof,  his  agent  or  attorney,  add  thereto  a  command  to  the  officer 
to  whom  such  writ  is  directed,  that  if  the  property  remaining  in  his  hands,  not 
sold,  shall  in  his  opinion  be  insufficient  to  satisfy  the  judgment  or  decree,  he 
shall  levy  the  same  upon  the  lands  and  tenements,  goods  and  chattels,  or  either, 
as  the  law  shall  permit,  being  the  property  of  the  judgment  debtor,  together 
with  the  property  on  hand,  sufficient  to  satisfy  the  judgment  or  decree.* 

much  of  the  money  thm  paid  oo  the  elder  jtidg-  the  mortgage  was  made,  and  would  have  alio 

meat  as  might  be  neoessary  to  eatufy  the  junior  given  the  two  judgments  the  full  benefit  of  the 

judgment,  or  the  whole  of  the  money  paid  on  the  statute  and  former  decisions, 

elder  judgment,  if  the  whole  was  necessary  to  (p)  17  Ohio  Rep.  678. 

satisfy  the  junior  judgment,  should  be  applied  to  (q)  Swan's  Stat.  469,  sec.  8. 

the  discharge  of  the  junior  judgment.     This  (r)  Swan's  Stat.  482,  sec.  26. 

would  have  given  the  mortgagee  the  full  benefit  (s)  Swan's  Stat.  473,  sec.  9. 

of  any  claim  which  he  could  have  set  up  when  (t)  Id.  486,  sec.  41. 
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8.     Ci^ifias  ad  SatUfadendum^  or  Co,  8a, 

This  writ  commands  the  officer  to  take  the  body  of  the  judgment  debtor,  to 
tisfy  the  money  specified  in  the  writ.« 


4.    Habere  Facias, 

This  writ  issues  upon  a  judgment  in  ejectment,  commanding  the  officer  to 
put  the  plaintiff  in  possession  of  the  lands  recovered,  and  to  also  make  the  dam- 
ages and  costs. 


5.    Execution  in  Detinue, 

This  writ  contains  a  fieri  facias  clause  for  the  damages  and  costs,  and  com- 
mands the  officer  to  distrain  the  defendant  by  his  lands  and  chattels,  so  that  the 
defendant  render  the  plaintiff  the  goods  recovered  by  the  judgment,  or  their 
value. 


6.     Special  Writ  of  Fieri  FaciaSffor  the  Recovery  of  Costs. 

This  writ  is,  in  its  general  command,  like  a  common  fieri  fitcias.  The  cases 
in  which  it  may  be  issued  has  already  been  stated.  Its  form  is  prescribed  by 
statute. 


Sec.  IV.    issuiNo  of,  and  prjbcipe  for  executions  other  than  a  ca.  sa, 

1.    Issuing, 

Executions,  in  general,  issue  as  a  matter  of  course  upon  a  judgment  not  dor- 
mant." A  capias  ad  satisfiiciendum,  however,  in  most  cases  requires  an  order 
of  the  court  or  a  judge  to  authorize  its  being  issued. 

Executions  may  be  issued  to  any  county  in  the  State ;''  and  two  or  more 
executions  may  be  issued,  at  the  same  time,  to  different  counties,  upon  the 
same  judgment.' 


(u)  Id.  647,  nc.  4. 

(t)  Ab  to  when  a  jodgment  is  dormant,  see 
ante  p.  1003. 


(w)  Swan's  Stat.  667,  sec.  60. 
(X)  16  Ohio  Rep.  27. 
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2.    Prmcy>efor  Exeeuiions. 

Executions  are  issued  by  the  clerk  of  the  coart,  on  praecipe  filed  by  the 
judgment  creditor  or  his  attorney .7 

If  a  capias  ad  satisfaciendum  is  to  be  sued  out,  in  a  case  requiring  an  order, 
the  order  accompanies  the  precipe. 

The  precipe  for  an  execution  is  usually  in  the  form  following : 

A.  B.  . 

Judgt. Term,  a.  0.  18 — . 


C.  D.J 


Issue  fi.  fa.  [or  vendi.,  or  vendi.  with  fi.  fa.  clause,  as  the  ease  may  be,"] 

To  Clerk Com.  Pleas.  S.  S.,  Prff's  Att'y. 

IDate.'] 

The  clerk  generally  delivers  the  execution  to  the  sheriff;  but  he  is  bound 
only  to  deliver  it,  on  demand,  to  the  judgment  creditor  or  his  attorney.' 


Sec.  v.    forms  of  exbcutionb*  ^ 

1.    Fieri  Facias  on  a  Judgment  or  Decree  for  Money  ^  in  the  Common  Pleas. 

[sEAi..^    The  State  of  Ohio : 

'  county,  ss. 

To  the  Sheriff  of county — Ghreeting : 

We  command  you  that  of  the  goods  and  chattels,  and  for  want  thereof,  then 
of  the  lands  and  tenements  of  C.  D.,  in  your  bailiwick,  you  cause  to  be  made 
the  sum  of dollars,  damages,  [or dollars  debt,  and dollars  dam- 
ages, as  the  case  may  he^  and  dollars  costs  of  suit,  which  by  the  judg- 
ment [or  decree,  as  the  case  may  6e,]  of  our  Court  of  Common  Pleas  within 
and  for  the  county  of ,  at  the term  thereof,  a.  d. ,  A.  B.  recov- 
ered against  the  said  C.  D.,  with  interest  thereon  from ,  [date  ofthejudg* 

ment  or  decreej"]  until  paid,  together  with  the  further  sum  of  dollars,  costs 

of  increase  on  said  judgment ;  and  also  the  costs  that  may  accrue ;  and  have 
you  the  said  moneys  before  our  said  Court  of  Common  Pleas,  at  their  next 
term,  to  render,  &c.     And  have  you  then  there  this  writ. 

Witness,  A.  C,  clerk  of  our  said  Court  of  Common  Pleas,  at         »  this 

day  of ,  A.  D. . 

A.  C,  Clerk, 

By  T.  C,  Deputy. 

(y)  Swan'i  Stat.  661,  sec.  19. 
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2.     The  LtkCt  on  Mandate  from  the  Supreme  Court. 

[seal.]    The  State  of  Ohio : 

county,  88. 

To  the  Sheriff  of county  —  Greeting: 

We  command  you  that  of  the  goods  and  chattels,  and  for  want  thereof,  then 
of  the  lands  and  tenements  of  C.  D.,  in  your  bailiwick,  you  cause  to  be  made 

the  sum  of  dollars,  damages,  [or  «—  dollars  debt,  and dollars 

damages,  as  the  case  may  6e,]  and  dollars  costs  of  suit,  [and  — ^-  dot- 

lars  penaUy^  which  by  the  judgment  \or  decree,  as  the  ease  may  be^  of  our 

Supreme  Court  within  and  for  the  county  of ^  at  the  term  thereof,  a.  d. 

— ,  A.  B«  recoyered  against  the  said  C,  D.,  (and  for  having  execution 
whereof  a  special  mandate  is  sent  down  from  our  said  Supreme  Court  to  our 

Court  of  Common  Pleas  within  and  for  the  said  county  of ,)  with  interest 

thereon  from  the         '  day  of ^  a.  d. ,  [date  of  the  judgment  or 

decree^  until  paid,  together  with  the  further  sum  of dollars,  costs  of 

increase  on  said  judgment ;  and  also  the  costs  that  may  accrue ;  and  have  you 
the  said  moneys  before  our  said  Court  of  Common  Pleas,  at  their  next  term, 
to  render,  dbc.     And  have  you  then  there  this  writ. 

Witness,  A.  C,  clerk  of  our  said  Court  of  Common  Pleas,  at ,  this 

day  of ,  A.  D. . 

A.  C,  Clerk, 
By  T.  C,  Deputy. 


8.    FUri  Facias  against  Principal  and  Sureties. 

[SKAL.]    The  State  of  Ohio  : 

'  county,  88. 
To  the  Sheriff  of county —Greeting : 

We  command  you  that  of  the  goods  and  chattels,  and  for  want  thereof,  then 
of  the  lands  and  tenements  of  C.  D*,  in  your  bailiwick ;  and  for  want  of  goods 
and  chattels,  lands  and  tenements  of  the  said  C.  D.,  then  of  the  goods  and 
chattels,  and  for  want  thereof,  of  the  lands  and  tenements  of  E.  F.,  in  your 

bailiwick,  you  cause  to  be  made  the  sum  of dollars  damages^  and  — — 

dollars  costs  of  suit,  which  by  the  judgment  of  our  Court  of  Common  Pleas 

within  and  for  the  county  of ,  at  the  — —  term  thereof,  a.  n*  ,  A.  B. 

recovered  ag^st  the  said  C.  D.  and  E«  F.,  and  whereof  the  said  C.  D.  is 
principal  debtor,  and  the  said  E.  F.  his  surety,  as  appears  to  us  of  record ; 

with  interest  thereon  from  the day  oi ,  a.  d.         ,  [date  of  the 

judgment^  until  paid,  together  with  the  further  som  of  m     ■■  dollars,  costs  of 
increase  on  said  judgment ;  and  also  the  costs  that  may  accrue ;  and  have  yon 
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the  said  moneys  before  our  said  Court  of  Common  Pleas,  at  their  next  tenn, 
to  render,  &a    And  have  you  then  there  this  writ. 

Witness,  A.  C,  clerk  of  our  said  Court  of  Common  Pleas,  at ,  this 

day  of ,  ▲•  D. . 

A.  C,  Clerk, 
By  T.  C,  Deputy. 


4.     Meri  Fadaa  where  a  Defendant  i$  made  party  by  Scire  Facias. 

[sBAL.]     The  State  of  Ohio: 

county,  ss. 

To  the  Sheriff  of county  — Greeting: 

Whereas,  A.  B.,  on  the day  of ,  a.  d. ,  in  our  Court  of  Com- 
mon Pleas  within  and  for  the  county  of ,  and  by  the  judgment  of  the 

same  court,  recovered  against  C.  D.  dollars  damages,  and dollars 

costs  of  suit ;  and  whereas  afterwards,  upon  our  certain  writ  of  scire  facias  in 

that  behalf,  to  wit,  on  the  day  of ,  a.  d.  ,  by  the  judgment  of 

the  same  court,  it  was  considered  that  E.  F.  be  made  a  party  defendant  to  the 
judgment  aforesaid,  and  that  the  said  A.  B.  recover  against  the  said  E.  F.  his 
costs  in  that  behalf  expended,  taxed  to  -— «-  dollars ;  whereof  the  said  E.  F. 
is  convicted,  as  appears  to  us  of  record ;  therefore  we  command  you  that  of 
the  goods  and  chattels,  and  for  want  thereof,  then  of  the  lands  and  tenements 
of  the  said  E.  F.,  you  cause  to  be  made  the  damages  and  costs  aforesaid,  with 
lawful  interest  thereon  until  paid,  together  with  the  further  sum  of dol- 
lars, costs  of  increase ;  and  also  the  costs  that  may  accrue ;  and  have  you  the 
said  moneys  before  our  said  Court  of  Common  Pleas  at  their  next  term,  to 
render,  &c.    And  have  you  then  there  this  writ. 

Witness,  A.  C,  clerk  of  our  said  Court  of  Common  Pleas  at  ,  this 

day  of ,  A.  D,  . 

A.  C,  Clerk, 
By  T.  C,  Deputy. 


5.    lieri  Facioi  on  suggestion  of  further  Breaches  after  Judgment  for  Pen- 
alty. 

[seal.]    The  State  of  Ohio : 

—  county,  ss. 

To  the  Sheriff  of county — Gk-eeting : 

Whereas,  A.  B.,  on  the day  of  — ,  a.  d.  ,  in  our  Court  of  Com- 
mon Pleas  within  and  for  the  county  of  — — ,  and  by  the  judgment  of  the 
same  court,  lecoyered  against  C.  D.  a  certain  penalty  of doUais  debt,  and 


EXECUTIONS.  M)16 


Forms  of, 


also dolldrs  dam^es,  by  reason  of  the  Retention  thereof,  with  ■  dol- 
lars costs  of  suit ;  and  whereas  afterwards,  upon  our  certain  writ  of  scire  facias 
in  that  behalf,  by  the  judgment  of  the  same  court,  it  was  considered,  that  exe- 
cution be  awarded  against  ihe  said  C.  D.,  uppn  the  judgment  aforesaid,  for  the 

further  sum  of dollars  for  other  damages  in  said  writ  of  scire  facias 

assigned  ;  and  also  that  the  said  A^.  B.  recover  against  the  said  C.  D., 

dollars,  his  costs  in  that  behalf  expended,  whereof  the  said  C.  D.  is  convicted, 
as  appears  to  us  of  record ;  therefore  we  command  you  that  of  the  goods  and 
chattels*  and  for  want  thereof,  then  of  the  lands  and  tenements  of  the  said  C. 
D.  in  your  bailiwick,  you  cause  to  be  made  the  damages  and  costs  last  afore- 
said, with  lawful  interest  thereon  from  — — ,  [date  of  the  judgment  or  decree,"] 

until  paid,  together  with  the  further  sum  of *  dollars,  costs  of  increase  on 

said  judgment,  and  also  the  costs  that  may  accrue ;  and  have  you  the  said 
moneys  before  our  said  Court  of  Common  Pleas,  at  their  next  term,  to  render, 
&c.    And  have  you  then  there  this  writ. 

Witness,  A.  C^  clerk  of  our  said  Court  of  Common  Pleas  at        '  ,  this 

■    day  of       ■  ,  A.  n.  — . 

A.  C,  Clerk, 

By  C.  T„  Deputy. 


6.    Fieri  Facias  awarded  from  Common  Pleas  on  Justice^^  Judgment. 

[sBAL.]     The  State  of  Ohio : 

—  county,  ss. 

To  the  sheriff  of  —  county -^Greeting : 

Whereas,  A.  B«,  on,  [&c.,3  before  S.  S.,  esquire,  one  of  our  justices  of  the 
peace  within  and  for  the  county  of  ,  recovered  a  judgment  against  C.  D« 
for  — >  dollars  damages,  and  —  dollars  costs  of  suit ;  and  whereas  after- 
wards, upon  our  certain  writ  of  scire  facias  in  that  behalf,  to  wit,  on  the  — ^- 

day  of ,  ▲.  D.         ',  in  our  Court  of  Common  Pleas  within  and  for  the 

said  county  of ,  and  by  the  judgment  of  the  same  court,  it  was  considered 

that  execution  be  awarded  from  the  said  Court  of  Common  Pleas,  against  the 
said  C.  D.,  upon  the  judgment  aforesaid,  for  the  damages  and  costs  aforesaid; 
and  also  that  the  said  A.  B.  recover  against  the  said  C.  D«  his  costs  in  that 
behalf  expended,  taxed  to  '  dollars ;  whereof  the  said  C.  D.  is  convicted, 
as  to  us  appears  of  record ;  therefore  we  command  you  that  of  the  goods  and 
chattels,  and  for  want  thereof,  then  of  the  lands  and  tenements  of  the  said  C. 
D.  in  your  bailiwick,  you  cause  to  be  made  the  damages  and  costs  aforesaid, 

with  lawful  interest  thereon  from ,  [date  of  the  judgment,']  until  paid, 

together  with  the  further  sum  of  —  dollars,  costs  of  increase  on  said  judg- 
ment, and  also  the  costs  that  may  accrue ;  and  have  you  the  said  moneys 
before  our  said  Court  of  Common  Pleas,  at  their  next  term,  to  render,  dbc. 
And  have  you  then  there  this  writ. 
52 
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Wrtness,  A.  C,  clerk  of  our  said  Court  of  Common  Pleas  at ,  this 

day  of ,  ▲.  D.  — — . ' 

A.  C,  Clerk, 

By  T.  Cm  Deputy, 

7.     Fieri  Facias  for  CqbU. 

[seal.]     The  Slate  of  Ohio : 

county,  ss. 

To  the  Sheriff  of  the  county  of  — :  Greeting. 

Whereas,  in  a  certain  action  of ,  lately  prosecuted  in  our  Court  of 

Common  Pleas,  [or  Supreme  Court,  cm  the  case  may  6e,]  within  and  for  the 

county  of         ,  wherein was  plaintiff,  and    ■      was  defendant,  the  costs' 

of  said were  taxed  at  dollars  cents ;  you  are  therefore  com- 
manded, that  of  the  goods  and  chattels,  or  for  the  want  of  goods  and  chattels, 

of  the  lands  and  tenements  of  the  said  in  your  bailiwick,  you  cause  to 

be  made  the  costs  aforesaid,  with  interest  thereon  from  the day  of  , 

A,  D.  I,  [the  datt  of  the  judgment^']  until  paid,  and  costs  that  may  accrue. 
And  if  you  shall  levy  and  make  said  costs  and  interest,  40  you  have  the  same 
before  our  Judges  of  our  Court  of  Common  Pleas,  within  and  for  said  county 

of s  on  the  first  day  of  the  next  term  of  said  court,  to  render  unto  the  per« 

sons  entitled  to  the  same.    And  have  you  then  there  this  writ. 

Witness,  A.  B.,  Clerk  of  our  Court  of  Common  Pleasi  at this  — ^  day  of 

A.  B.,  Clerk. 


8.    Fieri  Faciae  afttr  a  Levy  of  Part. 

I^SKAL.]    The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of County,  Greeting : 

Whereas  by  our  writ  we  lately  commanded  you,  that  you  should  cause  to  be 
made  of  the  goods  and  chattels,  and  for  want  thereof,  then  of  the  lands  and  ten- 
ements of  C.  D.,  in  your  bailiwick,  the  sum  of,  []&c.,  as  in  the  former  fi,  faJ] 
whereof  the  said  C.  D,  was  convicted,  as  appeared  to  us  of  record ;  and  that 
you  should  have  that  money,  [&c.,  as  in  thefi.  /a.]  and  that  you  should  have 
then  there  that  writ.  And  you  at  the  day  returned  to  us,  in  our  said  Court  of 
Common  Pleas,  that  by  virtue  of  the  said  writ,  you  had  caused  to  be  made  of 
the  goods  and  chattels,  lands  and  tenements  of  the  said  C.  D.  -— —  dollars, 
parcel  of  the  money  in  the  said  writ  mentioned,  which  money  you  had  ready 
at  the  day  and  place  in  the  said  writ  contained,  as  by  the  said  writ  you  were 
commanded ;  and  that  the  said  C.  D.  had  not  any  other  or  more  goods  or  chat* 
teh,  lands  or  tenements  in  your  bailiwick,  whereof  you  could  cause  to  be  made 

(a)  II  the  writ  is  for  oosts  on  continuanoe,  the  said  —  on  [continuance,  or  amendment, 
amendment,  or  under  a  special  rule  instead  of  or  otherwue  at  the  aue  mag  be.]  Svran'e  Stat, 
the  word  "  of*  at  (a)  insert:  ^*  adjudged  against    406. 
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the  residue  of  the  money  in  the  said  writ  mentioned  as  aforesaid,  according  to 

the  exigency  of  that  writ :  Therefore  we  command  you,  that  of  the  goods  and 

chattels,  and  for  want  thereof,  then  of  the  lands  and  tenements  of  the  said  C. 

D.,  in  your  haiiiwick,  you  cause  to  he  made  the  residue  of  the  said  money  in 

the  said  writ  mentioned,  together  with  the  further  sum  of dollars,  costs 

of  increase,  and  also  the  costs  that  may  accrue ;  and  have  you  those  moneys 

before  our  said  Court  of  Common  Pleas,  at  their  next  term,  to  render,  dbc. ; 

and  have  you  then  and  there  this  writ. 

Witness  A.  C,  Clerk  of  our  said  Court  of  Common  Pleas  at ,  this 

day  of  ,  A.  D,  . 

A.  C,  Clerk; 


By  T.  C,  Deputy. 


9.     Vendiiiani  Exponas. 

[»AL.]    The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of County,  Greeting : 

Whereas  by  our  writ  we  lately  commanded  you,  that  of  the  goods  and  chat- 
tels, and  for  want  thereof,  then  of  the  lands  and  tenements  of  C.  D.,  in  your 
bailiwick,  you  should  cause  to  be  made  the  sum  of  — ^^  dollars,  damages^  and 
—  dollars,  costs  of  suit,  which,  by  the  judgment  [or  decree]  of  our  Court  of 

Common  Pleas,  within  and  for  the  county  of ,  at  the term  thereof,  a. 

D. ,  A.  B.  recovered  against  the  said  C.  D.,  with  interest  thereon  from 

,  until  paid,  together  with  the  further  sum  of  — ^ —  dollars,  costs  of  increase 

on  said  judgment,  and  also  the  costs  that  might  accrue ;  and  that  you  should 

have  the  said  money  before  our  said  Court  of  Common  Pleas,  at  the term 

thereof,  a,  d. ,  to  render,  dbc.,  and  that  you  should  have  then  there  that 

writ.    And  you  at  that  day  returned  to  us,  in  our  said  Court  of  Common  Pleas, 

that  by  virtue  of  the  said  writ  to  you  directed,  you  had,  on  the day  of 

,  A.  n. ,  levied  the  said  writ  upon  certain  goods  and  chattels  of  the 

said  C.  D.,  to  wit,  [enumeraiing  them^  or,  ^  for  want  of  goods  and  chattels,  you 
had  levied  the  said  writ  upon  certain  lands  and  tenements  of  the  said  C.  D.," 
deicribing  them;  ]  which  said  goods  and  chattels  [or  lands  and  tenements] 
were  then  remaining  in  your  hands  unsdd :  Therefore  we  command  you,  that 
those  goods  and  chattels  [or  those  lands  and  tenements]  you  expose  to  sale  ;* 
and  have  the  money  arising  from  such  sale  before  our  said  Court  of  Common 
Pleas  on  —  next,  to  render,  &c. ;  and  have  you  then  there  this  writ. 

Witness  A.  C,  Clerk  of  our  said  Court  of  Common  Fleas  at ,  this 

day  of ,  A.  D.  — . 

A.  C,  Clerk, 

By  T.  C,  Deputy. 
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10.     The  like^  ivith  a  Fieri  Facias  clause. 

Proceed  as  in  the  last  Precedent  to  the  *,  and  then  say ;]  We  also  com- 
mand you,  that  if,  in  your  opinion,  you  cannot  cause  the  said  money  to  be 
made  of  the  goods  and  chattels  [or  lands  and  tenements]  so  remaining  in  your 
hands  unsold  as  aforesaid,  that  then  you  cause  the  same  to  be  made  of  those 
goods  and  chattels,. [or  lands  and  tenements,]  and  of  other  goods  and  chattels, 
and  for  want  thereof,  then  of  the  lands  and  tenements  [or  other  lands  and 
tenements]  of  the  said  C.  D.,  in  your  bailiwick;  and  have  you  that  money 
before  our  said  Court  of  Common  Pleas  at  their  next  term,  to  render,  &c.,  and 
have  you  then  and  there  this  writ. 

Witness  A.  C,  Clerk  of  our  said  Court  of  Common  Pleas  at ,  this     ■ 

day  of ,  A.  D.  — . 

A.  C,  Clerk, 

By  T.  C,  Deputy. 


11.     Capias  ad  Satisfaciendum. 

[siAL.]    The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of County,  Greeting : 

We  command  you,  that  you  take  C.  D.,  if  he  shall  be  found  in  your  baili- 
wick, and  him  safely  keep,  so  that  you  may  have  his  body  before  our  Court  of 
Common  Pleas,  within  and  for  the  county  of  — ,  at  their  next  term,  to  satisfy 

A.  B.  of dollars,  damageStVLnd dollars,  costs  of  suit ;  which  the  said  A. 

B.,  in  pur  said  Court  of  Common  Pleas,  on  the day  of ,  a.  d. , 

by  the  judgment  [or  decree"]  of  the  same  court,  recovered  against  the  said  C. 
D.,  whereof  the  said  C.  D.  is  convicted,  as  appears  to  us  of  record,  together 

with  the  interest  thereon,  from ,  [date  of  the  judgment  or  decree^"]  until 

paid ;  and  have  you  then  there  this  writ. 

Witness  A.  C,  Clerk  of  our  said  Court  of  Common  Pleas  at ,  this 

day  of ,  A.  D.  — . 

A.  C,  Clerk, 

By  T.  C.,  Deputy. 


12.    Habere  Facias ^  with  Fieri  Facias  for  Damages  and  Costs. 

[«AL.]    The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of County,  Greeting : 

Whereas  John  Doe,  on  the day  of ,  a.  d. ,  in  our  Court  of 

Common  Pleas,  within  and  fo^  the  county  of — < — ,  by  the  judgment  of  the 
sime  court,  xecovered  against  J,  S,,  his  term  [or,  terms]  then  and  yet  to  come 
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of  and  in  two  messuages,  two  hundred  acres  of  arable  land,  &c.,  [describing 
the  premises  as  in  the  declaration  or  judgment,']  with  the  appurtenances,  situ- 
ate and  being  in  your  bailiwick,  which  E.  F.,  on  the day  of ,  a.  d. 

,  had  demised  to  the  said  John  Doe,  to  hold  the  same  to  the  said  John 
Doe,  and  his  assigns,  from  the  — ^  day  of  —  then  last  past,  for  and  during 

and  unto  the  full  end  and  term  of 3rears  from  thence  next  ensuing,  and 

fully  to  be  complete  and  ended  ;*  by  rirtua  of  which  said  demise,  the  said 
John  Doe  entered  into  the  said  tenements,  with  the  appurtenances,  and  was 
possessed  thereof  until  the  said  J.  S.,  afterwards,  to  wit,  on  the  ■  day  of 
— ,  A.  D.  — ,  with  force  and  arms,  &c.,  entered  into  the  said  tenements, 
with  the  appurtenances,  which  the  said  E.  F.  had  demised  to  the  said  John 
Doe,  in  manner  and  for  the  term  aforesaid,  which  wai^  not  then  nor  is  yet  ex- 
pired, and  ejected  the  said  John  Doe  from  his  said  farm,  whereof  the  said  J. 
S.  k  convicted,  as  appears  to  us  of  record :  Therefore  we  command  you,  that 
without  delay  you  cause  the  said  John  Doe  to  have  the  possession  of  his  said 
term,  yet  to  come,  of  and  in  the  tenements  aforesaid,  with  the  appurtenances ; 
and  in  what  manner  you  shall  have  executed  our  command  in  this  behalf,  make 
appear  to  our  said  Court  of  Common  Pleas  at  their  next  term«  We  also  com- 
mand you,  that  of  the  goods  and  chattels,  and  for  the  want  thereof,  then  of  the 
lands  and  tenements  of  the  said  J.  S.,  in  your  bailiwick,  you  cause  to  be  made 

the  sum  of dollars,  damages,  and dollars,  costs  of  suit,  which  the 

said  John  Doe,  on  the  day  and  year  first  aforesaid,  and  by  the  judgment  of  the 
same  court,  recorered  against  the  said  J.  S.,  whereof  the  said  J.  S.  is  also  con- 
victed, as  appears  to  us  of  record,  with  interest  thereon  from ,  [date  of  the 

judgn^nt,']  and  have  you  the  said  moneys  before  our  said  Court  of  Common 
Pleas,  at  their  said  next  term,  to  render,  dbc. ;  and  hare  you  then  there  this 
writ. 
Witness  A.  C,  Clerk  of  our  said  Court  of  Common  Pleas  at ,this 

day  of  — ,  A,  D.         . 

A.  C,  Clerk, 

By  T.  C,  Deputy. 


13.     7^  like,  on  a  Double  Demise. 

Proceed  as  in  the  last  Precedint  to  the  *,  and  then  say  .*]  and  also  his  term 
then  and  yet  to  come  of  and  in  two  other  messuages,  &c.,  [descr^ng  t lie  pre- 
mises as  before,']  which  G.  H.,  on,  [&c>]  had  demised  to  the  «iid  John  Doe,  to 
hold  the  same  to  the  said  John  Doe,  and  his  assigns,  from,  [&c.]  for  and  during 

and  until  the  full  end  and  term  of years  from  then  next  ensuing,  and  fully 

to  be  complete  and  ended ;  by  virtue  of  which  said  several  demises,  the  said 
John  Doe  entered  into  the  said  several  tenements,  with  the  appurtenances,  and 
was  possessed  thereof,  until  the  said  J.  S.,  afterwards,  to  wit,  on,  [&c.]  with 
force  and  arms,  entered  into  the  said  several  tenements,  with  the  appurtenances, 
which  the  said  E.  F.  and  G.  H.  had  respectively  demised  to  the  said  John 


lOao  EXECUTIONS. 


In  Detinue. 


Doe,  in  manner  and  for  the  sereral  terms  aforesaid,  which  were  not  then  nor 
are  yet  expired,  and  ejected  the  said  John  Dae  from  his  said  several  terms, 
whereof  the  said  J.  S.  is  convicted,  as  appears  to  us  of  record :  Therefore  we 
command  you,  that  without  delay  you  cause  the  said  John  Doe  to  have  the 
possession  of  his  said  several  terms  yet  to  come  of  and  in  the  several  tenements, 
with  the  appurtenances;  and  in  what  manner  you  shall  have' executed  our 
command  in  this  behalf,  make  appear  to  our  said  Court  of  Common  Pleas,  at 
their  next  term.  We  also  command  you,  that  of  the  goods  and  chattels,  and 
for  the  want  thereof,  then  of  the  lands  and  tenements  of  the  said  J.  S.,  in  your 

bailiwick,  you  cause  to  be  made  the  sum  of dollars,  damages,  and  — 

dollars,  costs  of  suit,  which  the  said  John  Doe,  on  the  day  and  year  first  afore- 
said, and  by  the  judgment  of  the  same  court,  recovered  against  the  said  J.  S., 
whereof  the  said  J.  S.  is  also  convicted,  as  appears  to  us  of  record,  with  inter- 
est thereon  from  ,  [date  of  the  judgment,']  and  have  you  the  said  moseys 
before  our  said  Court  of  Common  Pleas,  at  their  said  next  term,  to  render,  dbc. ; 
and  have  you  then  there  this  writ. 
Witness  A,  C,  Clerk  of  our  said  Court  of  Common  Pleas  at         ,  this 

day  of ,  A.  D. • 

A.  C,  Clerk, 

By  T.  C,  Deputy. 


14.    In  Detinue. 

[sEAL.3    The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of County,  Greeting: 

We  command  you,  that  of  the  goods  and  chattels,  and  for  want  therec^,  then 
of  the  lands  and  tenements  of  C.  D.,  in  your  bailiwick,  you  cause  to  be  made 

the  sum  of dollars,  damages,  and    '       dollars,  costs  of  suit,  which  by  the 

judgment  of  our  Court  of  Common  Pleas,  within  and  for  the  county  of  , 
at  the  — — —  term  thereof,  a.  d.  ,  A.  B.  recovered  against  the  said  C.  D., 

with  interest  thereon  from  ^— -  until  paid,  together  with  the  further  sum  of 
—  dollars,  costs  of  increase,  and  also  the  costs  that  may  accrue ;  and  have 
you  the  said  moneys  before  our  said  Court  of  Common  Pleas,  at  their  next 
term,  to  render,  &c.  We  also  command  you,  that  you  distrain  the  said  C.  D., 
by  all  his  lands  and  chattels  in  your  bailiwick,  so  that  neither  he,  the  said  C. 
D.,  nor  any  one  by  him,  do  lay  hands  on  the  same,  until  you  shall  have  an- 
other command  from  us  in  that  behalf,  and  that  you  answer  to  us  for  the  issues 
of  the  same,  so  that  the  said  C.  D.  render  to  the  said  A.  B.  the  said  goods  and 

chattels,  that  is  to  say,  [here  enumerate  the  goods,  ^c^f"]  or  the  sum  of , 

for  the  value  of  the  same,  whereof  the  said  C.  D.  is  convicted,  as  appears  to 
us  <^  record.    And  in  what  manner  you  shall  have  executed  this  part  of  our 
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commandt  make  appear  to  the  judges  of  our  said  Coart  of  Common  Pleas  on 

;  and  have  you  t^ien  there  this  writ. 

Witness  A.  C,  Clerk  of  our  said  Court  of  Common  Pleas  at ,  this 

day  of     ■    ,  A.  D.  . 


A.  C,  Clerk, 

By  T.  C,  Deputy. 


SbC.  VI.   INDOBSSVBNTS  ON  EXBCUTIONS  BT  THE  CLERK. 

The  exact  amount  of  the  debt,  damages,  and  costs,  for  which  the  judgment 
is  entered,  must  be  indorsed  upon  the  execution/ 

The  costs  of  the  party  condemned,  must  also  be  indorsed ;  and  are  collect^ 
ed  hf  the  officer  to  whom  the  writ  is  directed  in  the  same  manner  and  at  the 
same  time  as  the  judgment/ 

fhrm  of  Indorsement  on  a  fieri  Facias. 


Com.  Pleas,  No. 


v."! 

.  D.J 


A.  B. 
C 


Fi.  Fa. 

Returnable  to    '  ,  Term,  18  -— • 

Debt,  $ 

Damages*  — — 

Pkintiff's  costs,  

Defendant's  costs,  .......^ 

Total,  

Interest  from  '■■■  ■  "  18  --^ 


OKIOnrAL  COSTS. 

Clerk,  $  - 

Sheriff; 


INCMCASB  COSTS. 

Clerk,  $  ^ 

Sheriff;  — 


S.  S.,  Attorney  for 


Indorsements  upon  a  Fi.  Fa.  on  Mandate. 
Com.  Pleas,  No. 


.  D.J 


A.  B. 
C 


Fi.  Fa  OQ  Mandate. 
Returnable  to  -^—  Term,  18 — . 
Debt,                                 $-— - 
Damages,                                  ■ 
Prff^'s  coBte,  in  Com.  PI.      


ORIGINAL  COSTS  IN  COMMON  PLEAS. 


Clerk, 
Sheriff; 


(z)  Swui'f  Stat.  469  $  3. 


(•)  Id.  40B  §  00. 


•  ■ 
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Deft's  costs  in  Com.  PI.  original  costs  in  supreme  qourt. 

Total,  Clerk,  % 

Interest  from ,  18 — ,  Sheriff,  

Statutory  damages,  Total,  ■ 


Pl'fi  's  costs  in  Sup.  Ct.,       increase  costs. 

Def'ts    "  "        "         Clerk,  %  — 

Total,  Sheriff,  — 

Interest  from -,  18 — , 

S.  S.,  Attorney  for 


When  a  writ  of  Ca.  Sa.  is  required  to  he  issued  to  another  county,  the  clerk 
may  refuse  to  issue  it,  until  the  plaintiff,  his  agent  or  attorney,  deposits  funds 
sufficient  to  enable  the  clerk  to  pay  the  fees  of  the  officer  serving  the  writ ; 
and  in  issuing  the  writ,  the  clerk  indorses,  *'  funds  are  deposited  to  pay  the 
sheriff  on  this  writ."* 


Sec.  VII.    when  executions  must  be  returned,  and  the  rkgordino  of  tub 

RETURNS  OF  OFFICERS. 

In  general,  executions  issued  by  the  Court  of  Common  Pleas  must  be  re- 
turned on  or  before  the  second  day  of  the  term  to  which  the  same  are  return- 
able.'' Executions  issued  by  the  courts  of  Hamilton  county  within  twenty  days 
prior  to  the  commencement  of  any  term,  may  be  returned  on  or  before  the  third 
Monday  of  the  term.'' 

When  writs  of  execution  or  orders  of  sale  in  chancery  are  in  the  hands  of  an 
officer  at  the  time  of  the  passage  of  any  law  prescribing  the  times  of  holding 
courts,  and  there  is  not  sufficient  time  to  return  the  writs  by  the  second  day  of 
the  term  of  the  coyrt  prescribed  in  such  law,  the  officer  may  return  the  writs 
at  any  time  during  the  setting  of  the  court.*' 

By  act  of  February  25, 1848,*  the  clerks  of  the  Courts  of  Common  Pleas 
are  required  to  record  at  length  in  the  execution  docket,  the  return  of  officers, 
of  all  levies  made  on  real  estate  under  executions  at  law,  and  the  return  of  all 
subsequent  proceedings  had  by  officers  in  pursuance  of  such  levies.  The  re- 
cord so  kept  hecomes  a  part  of  the  records  of  the  Court.  An  execution,  how- 
ever, by  being  returned  by  the  officer  into  the  clejrk's  office  becomes  a  part  of 
the  files  and  records  of  the  court  \  but  if  not  returned,  the  original  must  be 
produced  as  an  instrument  of  evidence,  and  it  cannot  be  proved  by  an  exam- 
ined or  certified  copy.' 

(b)  Swan'c  Stat.  4B1  §  24.  (e)  44  toI.  Stat.  96. 

(c)  Id.  lb.,  226  §  IS;  46  toI.  Stat.  18  §  7.  <f )  4  Blackf.  487. 

(d)  46  Tol.  Stat.  24  §  3.  (g)  8wan*8  Stat.  402. 
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8£CTION   I.   AS  TO  PERSONAL  PROPERTY, 

1.  What  personal  property  is  exempt  from  execution. 

2.  What  description  of  personal  property  may  be  taken  on 

execution. 

3.  The  -duty  of  the  officer  to  search,  for  goods. 

4.  Liability  for  levy  on  wrong  goods. 

5.  Mode  of  making  a  levy,  and  removal  of  goods. 

6.  Efiect  <^  the  sheriff  paying  the  execution  himself. 

7.  The  general  efiect  of  the  levy  upon  goods  -~  respodsibil- 

iiy  of  the  officer  for  their  safe  keeping,  &c. 

8.  The  efiect  of  staying  the  execution,  &c.,  after  the  levy. 

9.  Trial  of  right  of  property  taken  by  the  shenflT. 

10.  The  bond  for  the  redelivery  of  property,  and  its  efiect. 

11.  Expenses  of  keeping  live  stock.. 

12.  Advertisement  of  the  sale  of  goods* 
18.  How  the  sale  of  goods  to  be  conducted. 

1I«      AS  TO  REAL  ESTATE. 

1.  What  kind  of  an  estate  in  lands,  is  subject  to  levy  and 

sale  upon  a  judgment. 

2.  When  and  how  levy  made  upon  real  estate. 
8.    Appiaisement  of  real  estate. 

4.  Setting  aside  appraisement. 

5.  The  advertisement  and  sale  of  real  estate. 

6.  Confirmation  of  sale  on  execution. 

7.  Deed  of  the  sherifi*. 

8*  The  rights  of  purchasers  of  lands  from  the  judgment 
debtor  as  against  the  judgment  creditor  and  purchas- 
ers under  the  judgment. 
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IV.      AMENDMENT  OF  RETURN. 
T.      8BTTIMO  ASIDE  LEVY. 
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SpC  I.      AS   TO'  PERSONAL   PROPSKTY. 

1.     Whai  Pergonal  Property  is  Exempt  from  Execuiion. 

By  act  of  M  Jfch  '9,  1840,'  it  is  provided,  that  each  person  who  has  a  family, 
shall  hold  the  following  property,  exempt  from  execution  or  sale  for  any  debt, 
damages,  fine  or  amercement,  to  wit : 

First :  The  wearing  apparel  of  such  family,  the  beds,  bedsteads  and  bed* 
ding  necessary  for  the  use  of  such  ^mily ;  one  stove  and  pipe,  used  either  for 
cooking  .or  for  warming  the  dwelling  house  ;  an  amount  of  fuel  sufficient  for 
the  period  of  sixty  days,  actually  provided  and  designed  for  the  use  of  such 

family. 

Secondly :  One  cow,  or,  if  the  debtor  own  no  cow,  household  furniture,  to 
be  selected  by  the  debtor,  not  exceeding  fifteen  dollars  in  value ;  two  swine,  or 
the  pork  therefrom,  or,  if  the  debtor  own  no  swine,  household  or  kitchen  fur- 
niture, to  be  selected  by  the  debtor,  not  exceeding  six  dollars  in  value;  six 
sheep,  the  wool  shorn  from  them,  and  the  cloth  or  other  articles  manufactured 
therefrom,  or,  in  lieu  of  such  sheep,  household  or  kitchen  furniture,  to  be  se- 
lected by  the  debtor,  not  exceeding  ten  dollars  in  value ;  and  sufficient  food  for 
such  animals,  when  owned  by  the  debtor,  for  the  period  of  sixty  days. 

Thirdly  :  The  bibles,  hymn  books,  psalm  books,  testaments  and  school  books 
used  in  the  family,  and  all  family  pictures. 

Fourthly  :  Any  amount  of  provisions  actually  prepared  and  designed  for  the 

sustenance  of  such  family,  not  exceeding  forty  dollars  in  value,  to  be  selected 

by  the  debtor;  and  such  other  articles  of  household  and  kitehen  furniture,  or 

"'■■'  either,  necessary  for  the  debtor  and  his  family,  and  to  be  selected  by  the  debtor, 

not  exceeding  thirty  dollars  in  value. 

Fifthly :  The  tools  and  implements  of  the  debtor,  necessary  for  carrying  (m 
his  trade  or  business,  whether  mechanical  or  agricultural,  to  be  selected  by  him, 
QOt  exceeding  fifty  dollars  in  value. 

A  person  engaged  in  the  business  of  agncuhure,  may  select  as  *«  tools  and 
implements  necessary'  to  carry  on  his  trade  or  business,^'  one  work  horse  or 
mare,  or  one  yoke  of  work  oxen,  with  the  necessary  gearing  for  the  same.**  If  the 
debtor  be  actually  engaged  at  the  time  in  the  practice  of  medicine  and  surgery, 
he  may  select  as  such  necessary  ^  tools  and  implements,^'  one  horse  or  maie, 
and  one  saddle  and  bridle,  and  also  medicines,  instruments  and  books,  pertain- 
ing to  his  profession,  not  exceeding  in  value  the  sum  of  fifty  ddlars." 

A  person  engaged  in  the  business  of  diaying  for  a  livelihood,  holds  one 
horse,  harness  and  dray,  exempt  from  execution.^ 

It  is  further  provided,  that  the  amount  of  beds,  bedsteads  and  bedding, 
necessary  for  the  use  of  such  family ;  the  amount  of  fuel  sn^oient  for  the  pe- 
riod of  sixty  days,  actually  provided  and  designed  for  the  use  of  ^uch  family ; 

(a)  Stftt.  487.  <b)  4S  vol.8tat  S&         (6)  46  vol  8tat  5^ 
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the  amofont  of  food  for  the  use  of  the  tcnimals  exerapled  from  execution,  for  the 
period  of  sixty  dajrs,  shall  be  determiDed  by  two  disinterested  householders  of. 
the  county,  to  be  selected  by  the  officer  holding  the  execution.  And  the  valde 
of  the  proFisions,  household  and  kitchen  furniture,  and  tlM  teols  •ibod  imple* 
oients  of  the  debtor,  necessarry  for  carrying  on  his  trade  or  Mii^BsiBy  ^i»kppced 
from  execution,  shall  be  estimated  and  appraised  by  said  hoinehblders..-    •'• 

On  an  execution  against  an  executor  or  administrator,  as  such,  his  mn  pro- 
perty cannot  be  taken.  The  officer  can  only  seize  the  property  of  the  decedent, 
whom  the  administrator  or  executor  represents.  So,  od  the  other  hand,  upon 
an  execution  against  a  person  in  his  individual  capacity,  the  property  which 
he  may  have  in  his  possessiop  as  executor  or  administrator,  cannot  foe  taken. 

The  seal,  legisten  and  official  documents  of  notaries  public  are  exempt 
from  execution.'' 

The  goods  and  chattels  of  a  public  ambassador,  or  minister  of  a  foreign 
State,  and  of  his  domestic  servants,  are  not  liable  to  be  taken  on  execution." 

Where  execution  is  issued  against  the  wife  on  a  judgment  obtained  against 
her  before  coverture,  the  goods  that  she  had  before  marriage  cannot  be  taken, 
for  they  vest  in  the  husband  by  the  marriage.' 

By  statute,  all  household  goods  and  articles  of  furniture  which  a  wife  shall 
have  brought  with  her  at  marriage,  or  which  shall  have  come  to  her  by  bequest, 
giftt  or  which  shall  have  been,  after  marriage,  purchased  with  her  separate 
money  or  other  property,  shall  be  exempt  from  liability  for  the  debts  of  the 
husband  during  the  life  of  the  wife,  and  during  the  life  of  any  heir  of  her 
body.' 

The  arms  and  equipments  of  the  officers  and  soldiers  of  the  militia  are  free 
from  levy  by  any  execution  issued  in  any  civil  action.^ 

Most  of  the  above  mentioned  property  exempted  from  execution,  becomes 
so  by  the  act  and  selection  of  the  debtor ;  but  some  of  it  is  specifically  exempted, 
as  the  seal,  &c.  of  a  nolary,  &c.  The  officer  becomes  a  trespasser  by  levying 
on  the  property  specifically  exempted.  The  debtor  need  not  be  notified  of  a 
levy,  unless  where  it  is  intended  to  be  made  upon  property  of  that  species  from 
which  the  statute  gives  a  right  of  selection.  If  the  debtor,  afler  being  appri- 
sed of  the  intended  levy,  selects  from  such  property,  and  the  proper  appraise- 
ment is  held,  the  property  selected  must  not  be  seized.  If  he  neglects  or 
reftises  to  select,  the  appraisen  must  be  called  to  do  their  duty  as  far  as  they 
can,  and  the  debtor,  it  would  seem,  cannot  afterwards  make  his  selection.* 

When  the  judgment  debtor  has  obtained  goods  by  fraud  and  with  the  design 
of  not  paying  for  them,  or  by  fraudulent  pretences,  the  officer  cannot  interfere 
with  the  vendor's  right  to  reclaim  them.^ 

Cd)  Stftt.  601  ,$  3.  (j)  See  the  cases  &c.  cited  ante  p.  20,  DOte. 

(e)  Laws  U.  S>  vol.  2,  p.  97 1  98.  As  to  affirmance  bj  the  vendor,  of  such  sale, 

(f )  3  M.  &  S.  558.  so  as  to  make  it  valid,  see  6  Met.  68;  12  Pick. 

(g)  44  Toi.  Stat.  75;  45  vol.  Stat.  23.  312 ;  16  Conn.  81 ;  13  Wend.  570 ;  1  Hill ,  31 1 . 
(h)  42  vol.  Stat.  56.  See,  also,  Gwynne  on  Shenfis«  232,  233. 

(i)  Gwynae  on  Shifis.  215;  tee  1  Oilman 
Rep. 
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Personal  Property  which  may  be  levied  on. 


Goods  bona  fide  vested  in  trustees  for-  the  benefit  of  the  wife,  before  maniage, 
cannot  be  taken  upon  an  execution  against  the  husband;  nor,  indeed,  can  goods 
bona  fide  vested  in  a  trustee  be  seized  on  an  execution  against  the  trustee. 

If  there  be  a  judgment  against  a  separate  partner,  for  his  private  debt,  the 
undivided  interest  of  the  partner  in  the  copartnership,  may  be  sold.  It  is  the 
interest  of  the  partner  in  the  concern,  and  not  the  efiects  themselves,  which 
the  officer,  in  such  case,  sells  ;*"  and  the  purchaser  only  purchases  the  undivi- 
ded interest  which  the  partner  owns,  after  the  accounts  of  the  firm  are  settled ; 
or,  in  other  words,  the  purchaser  takes  subject  to  the  partnership  debts.'  The 
ofiicer,  therefore,  does  not  seize  the  partnership  property,  itself,  on  an  execution 
against  a  separate  partner,  (as  he  would  do  if  the  execution  were  against  the 
firm,}  for  the  other  partner  has  a  right  to  retain  the  property  for  the  payment 
of  the  partnership  debts."  In  such  case,  the  court  will  enjoin  the  sale  at  the 
instance  of  such  other  partner.^ 

So,  the  separate  efiects  of  any  or  either  of  the  individual  partners,  may  be 
seized  upon  and  soid.^  To  this,  however,  there  is  an  exception,  when  the 
judgment  has  been  against  the  defendants  by  their  firm  name  only :'  in  such 
dase,  the  individual  property  of  the  partners  must  be  reached  by  bill  in  chan- 
cery. 

When  the  execution  is  against  two  or  more,  the  officer  may  levy  for  the 
whole,  or  any  part,  upon  the  property  of  all  or  either  of  the  defendants,  and  is 
not  bound  to  apportion  the  levy. 


2.     What  description  of  Personal  Property  may  he  taken  on  Execution* 

The  officer  is  authorized  to  seize  and  sell,  as  goods  and  chattels,  all  pergonal 
property  of  a  tangible  nature,  except  what  ir  exempt  by  Jaw.  Growing  com, 
and  other  crops  raised  annuaUy  by  labor,  are  chattels,  and  as  such  may  be  levied 
on  before  or  after  they  are  gathered. '^ 

An  officer  has  no  right  to  cut  down  or  gather  a  crop  before  it  is  ripe  ;'  but 
when  a  levy  is  made  while  the  crop  is  unripe,  he  may  then  sell  it,  or  wait  un- 
til it  shall  be  ripe."  The  purchaser  will  have  a  right  to  take  care  of,  and  to 
gather  it.' 

Apples  upon  the  trees,  and  all  such  things  as  grow  annually  without  labor, 
are  a  part  of  the  freehold,  and  cannot  be  teJcen  by  an  execution  until  severed 
from  the  freehold. 

<k)  1  Boa.&  Pul.  547.  (p)  16  Ohio  Rep.  142. 

<1)  44  vol.  Stat.  66.  <q)  17  Johns.  Rep.  128;  2  Id.  418;  9  Id.  108. 

(m)  2  Johnfl.   Chy.    Rep.  548,  per  Kent,    Stat.  520.  §  84.    9  Cow.  Rep.  89. 

Chan.;  8Pe'.  U:  S.  Rep.  27J«  (r)  7  Maaa.  Rep.  84. 

(n)  16  Johns.  Rep.  102,  and  106,fu>re«,  where       <«)  2  Johna.  Rep.  418. 

the  anthorities  are  collected  (t)  7  Man.  Rep.  84. 

(o)  Id.  lb.;  2  Wend.  5/3. 
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The  interest  x>x  estate  of  a  tenant  in  lands  keld  by  an  unexpired  lease,  is  also 
a  chattel  that  may  be  sold.''  K  a  lease  be  renewable  forever,  it  cannot  be  levied 
upon  or  sold  as  personalty.''  If  there  are  fixtures  upon  land  occupied  by  a 
tenant,  which  he  has  a  right  to  remove,  at  or  before  the  expiration  of  the  lease, 
the  officer  may  in  general  levy  upon  them  as  chattels  of  the  tenant,  to  satisfy 
cm  execution  against  him.  It  is,  however,  a  general  rule,  that  where  a  tenant 
makes  a  permanent  improvement  upon  rented  land,  such  as  a  dwelling  house, 
or  out  buildings,  he  cannot  remove  them,  either  before,  or  at  the  expiration  of 
the  lease,  unless  allowed  to  do  so  by  the  terms  of  the  lease.^  There  are  ex- 
ceptions to  this  rule.  If  a  building,  shop,  or  machine,  be  put  up  by  a  tenant, 
for  the  purpose  of  carrying  on  his  trade,  it  is  in  general  con^dered  as  his  chat- 
tel property,  which  he  may  remove ;  as,  where  a  tenant  erects  a  house  to  carry 
on  the  business  therein  of  making  varnish  ;^  or  vats  are  erected  by  a  soap 
boiler.' 

It  has  been  decided,  that  a  cider  mill  and  press ;  steam  engines ;  sugar  ket- 
tles set  in  a  furnace  ;  thrashing  machines  fixed  to  the  land  by  means  of  a  build- 
ing ;  kilns  and  sheds  for  making  brick ;  and  carding  machines,  erected  by  the 
tenant,  at  his  own  expense  and  for  his  own  use,  may  be  removed  by  him  at  or 
before  the  expiration  of  the  lease,  and  consequently  may  be  levied  upon  as  his 
chattels.' 

If  the  agreement  between  the  landlord  and  tenant  be,  that  the  tenant  may 
remove  his  improvements,  they  are  the  chattel  property  of  the  tenant,  and 
may,  tc^ther  with  the  leasehold  estate^  be  levied  upon  and  sold. 

In  general,  however,  fences,  buildings,  cider  mills,  vats,  steam  engines,  and 
other  machinery  affixed  to  a  building,  &c.,  and  other  fixtures,  are  a  part  of  the 
land,  and  cannot  be  «old  as  chattels  upon  an  execution  against  the  owner  of  the 
land.^ 

Money  of  the  judgment  debtor,  in  his  house  or  possession,  may  be  levied 
upon,  and  must  be  credited  (without  sale)  on  the  execution.*^  So,  bank  bills 
may  be  levied  upon  as  money,*'  and  applied  without  sale  to  the  discharge  of  t)ie 
.  execution.  Where  an  officer  has  an  execution  against  a  judgment  debtor,  and 
has  at  the  same  time  money  of  the  judgment  debtor  in  his  hands,  collected  on 
an  execution,  it  seems  that  the  officer  cannot  levy  upon  such  money  until  it  is 
in  the  hands  of  the  debtor.** 

Promissory  notes,  bonds  aipid  other  contracts,  private  papers,  account  books, 
and  also  bank  shares,  and  shares  in  a  public  library,  or  other  corporation,  are 
not,  in  general,  liable  to  be  seized  and  sold  upon  execution.* 

(a)  3  Ohio  Rep.  449, 466;  7  Eng.  C.  L.  Rep.  (b)  1  Cranch  117;  1  Pet.  Cond.  Rep.  261. 

83.    See  19  Johns.  Rep.  73.  (c)  12  Johna.  Rep.  220,  395.    The  ciee  of 

(T)  Stat.  289.  Goodenow  vb.  Duffield  (Wright's Rep.  455)  does 

(w)  6  Eng.  C.  L.  Rep.  19.  not  conflict  with  the  rule  in  the  text. 

(x)  2  East's  Rep.  38.  <d)  1  Ohio  Rep.  S7fr. 

<y)  iSalk.  368;  6  Cow.  665;  7  Cow.  819.  (e)  12  Mass.  Rep.  506;  7  Id.  43;  15  Id.  584; 

(s)  G  Wynne  on  Sheriffs,  247-249.  9  Johns.  Rep.  96 ;  Wright's  Rep.  455. 

(a)  6  Cow.  Rep.  665;  3  East's  Rep.  88;  7 
Black,  469. 


1036  PB0CEEt>IN08  UNDER  JL  PIEBI  FACIAS. 

—         — ■-.....  .  . 

Personal  Property  which  ttiay  be  levied  on. 

-  '^r  w 

Where  property  is  honestly  assigned,  mortgaged  or  pledged  by  a  judgment 
debtor,  before  levy,  as  security  for  a  debt,  it  cannot  be  leried  apon  and  sold  by 
execution  against  such  judgment  debtor ;'  at  least,  not  until  the  debt  for  which 
the  assignment,  pledge,  or  mortgage  was  given,  has  been  tendered  or  paid.'«— 
But  if  the  defendant  has  hired  the  use  of  goods  or  chattels  for  a  certain  period, 
the  officer  may  seize  and  sell  the  goods,  and  the  purchaser  will  acquire  the 
right  to  use  them  during  the  term  they  were  hired  by  the  defendant.^ 

The  statute'  provides  that  every  mortgage,  or  conveyance  intended  to  oper- 
ate as  a  mortgage  of  goods  and  chattels,  made  after  the  first  oi  April,  1846, 
which  is  not  accompanied  by  an  inmiediate  delivery  and  foUowed  by  an  actual 
and  continued  change  of  possession  of  the  thinga  mortgaged,  shall  be  absolute- 
ly void  as  against  the  creditors  of  the  mortgagor,  and  as  against  aubsequent 
purchasers  and  mortgagees  in  good  faith,  unless  the  mortgage^  or  a  true  copy 
thereof,  is  forthwith  deposited,  &c.,  as  follows : 

The  instrument,  or  a  true  copy,  must  be  filed  with  the  clerk  of  the  township 
where  the  mortgagor,  if  a  resident  of  this  State,  resides,  at  the  time  of  the  ex- 
ecution thereof;  and  if  net  a  resident,  then  with  the  clerk  of  the  township 
where  the  property  mortgaged  may  be  at  the  time  of  the  execution  ci  the  in- 
strument. In  all  townships,  however,  in  which  the  office  of  recorder  of  the 
county  is  kept,  the  instrument  must  be  deposited  with  the  recorder,  instead  of 
the  township  clerk.  The  township  clerk  and  recorder  do  Aot  record  these  in- 
struments, but  file  them,  and  indorse  upon  each  the  time  of  receiving  ii.— 
Every  mortgage  so  filed  is  void  as  against  the  creditors  of  the  mortgagor,  and 
subsequent  purchasers  and  mortgagees  in  good  faith,  afler  the  expiration  of  one 
year  from  the  filing  the  same,  unless  within  thirty  days  next  preceding  the  ex- 
piration of  the  said  term  of  one  year,  a  true  copy  of  such  mortgage,  together 
with  a  statement  exhibiting  the  interest  of  the  mortgagee  in  the  property  at  the 
time  last  aforesaid,  claimed  by  viitue  of  the  mortgage,  shall  be  again  filed 
with  the  township  clerk,  (or  recorder)  where  the  mortgagor  shall  then  reside,  if 
in  this  State ;  and  if  his  residence  shall  not  be  in  this  State,  then  in  the  office 
of  the  clerk  of  the  township,  (or  reciorder,)  in  which  such  property  may  then 
be. 

In  general,  goods  and  chattels  levied  upon,  cannot  be  seized  uptm  another 
execution,  in  the  hands  of  a  dilTerent  officer  ^  but  if  fraudulently  held  under  a 
prior  execution,  the  sherifi'is  bound  to  levy  upon  them.^ 

When  a  railroad  or  turnpike  company  own  an  easement  or  right  of  way  only 
over  land,  the  easement  cannot,  it  seems,  be  sold  on  execution  against  the  com- 
pany,^ nor  its  franchise,  except  by  express  provision  of  Uw. 

The  mode  of  proceeding  against  turnpike  companies'*  and  townships,"  is 
pointed  out  by  statute. 

(f )  1  Pick.  Rep.  399;  4  Cow.  461,  467.  (k)  8  B.  & C.  132;  5  Id.  660. 

(g)  Story  on  Bailm.  888,  289.  (1)  18  S.  &  R.  210;  4  Maw.  666;  Me  10 
(h)  7T.  R.U;  8  Co.  191.  2 Cow.  Rep.  643.    Obio  Rep.  476;  6  Ired.  807. 

(i)  44  vol.  Stat.  61.    Am  lo  duty  of  Recorder       (m)  See  Swan's  Stat.  962;  47  vol.  Still.  41. 
m  Cuyaboga  county,  see  46  toI.  Stat.  108.  (a)  Id.  966. 

(j)  6MaBB.  Rep.  271. 


PB0CEEDING8  UNDER  A  FIERI  FACIAS.  1020 

Search  for  Goods  —  Levy  on  wrong  Goods. 


a     The  DiUy  of  the  Officer  to  search  Jor  Goods. 

The  law  requires  reasonable  diligence  on  the  part  of  the  officer  to  make  this 
money,  as  commanded  by  the  process. 

This  reasonable  diligence  most  depend  upon  the  circumstances  of  each 
case,  so  that  no  yery  definite  rule  can  be  given.  The  situation  of.  the  prop- 
erty of  the  defendant,  and  its  accessibility,  may  be  such  that  the  officer 
would  be  guilty  of  gross  negligence  in  making  a  return  of  no  goods.  The 
mere  fact«  howeyer,  that  the  defendant  had  property  liable  to  levy,  will  not, 
in  general,  be  sufficient  to  charge  the  officer  with  delinquency.  Other  facts 
and  circumstances  must  be  shown,  such  as  the  kind,  situation  and  quantity  of 
property,  the  knowledge  which  the  officer  had,  or  might  have  had,  of  the  prop- 
erty and  its  ownership,  and  which  would  den^aod  action  on  his  part ;  and  if 
these  facts  and  circumstances  are  such  as  to  show  expressly  or  presumptively, 
that  he  must  have  had  knowledge  that  by  proper  diligence  he  might  secure 
the  debt,  he  is  answerable  for  failing  to  exert  himself.^  If  he  does  exert  him- 
self, or  if  he  uses  reasonable  diligence,  he  is  not  liable,  although  the  defend- 
ant in  fact  had  property.** 

If  the  officer  knows  the  defendant,  and  where  he  resides,  he  should  go  to 
his  house  in  pursuit  of  property ;  and  if  he  knows  the  defendant,  but  does 
not  know  where  he  resides,  he  should  ascertain  his  place  of  residence,  if  it 
can  be  done  by  reasonable  inquiry ;  for,  if  a  defendant,  in  such  case,  have 
property  which  the  officer  could  levy  upon  by  going  to  the  residence,  the  offi- 
cer has  omitted  to  do  his  duty.^ 

If  it  be  shown  that  the  defendant  was  in  possession  of  property  not  exempt 
from  execution,  and  that  the  officer  knew  it,  and  failed  to  levy  upon  it,  he  will 
in  general  be  held  responsible ;  and  the  burden  falls  upon  him  to  show  that  the 
property  was  not  owned  by  the  defendant  or  was  otherwise  not  subject  to  exe- 
cution. Hence,  in  general,  the  officer  must  choose  between  making  himself 
liable  to  the  plaintififfornot  levying,  and  making  himself  liable  to  the  defendant 
or  some  third  person  for  making  the  levy.' 

The  rule  of  damages  for  omission  to  make  a  levy,  is,  in  general,  the  actual 
injury  sustained  by  the  plaintiff.* 


.1^ 


4.    lAabUity  for  Levy  on  wrong  Ooode* 

3 

Trespass,  trover  or  replevin,  lies  against  an  officer  who  levies  on  the  goods 
of  A.  when  the  execution  is  against  B.;'  and  if  the  plaintiff  or  a  third  person 
be  present  and  direct  the  levy,  trover  will  also  lie  against  him.' 

(a)  1  J.  J.  Manh,  550.      (b)  1  Conn.  387.  (f )  SPick.  Rep.  133;  2  Biackf.  94 ;  2  A-  K. 

(e)  1  J.  J.  Marsh.  550.  Marsh,  268 ;  15  East.  507. 

(d)  Id.  lb.;  5  Wend.  309 ;  10  Sbep.  302 ;  3  (g)  7  J.  J.  Marsh,  640}  1  Bos.  d&  Pufl.  369. 

Biackf.  65.  If  the  plaintiff  did  not  direct  or  assent  to  the 

(e)16Conn.536>555,558;Stia.650,429,436.  sale  he  will  not  be  liable.    1  lienio,  501. 
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What  is  a  tbHcI  Ury. 


6.     Mode  of  making  a  Levy^  and  removal  oj  Goods. 

The  property  being  within  riew  of  the  officer^  he  must  nmnifest  his  inten- 
tion to  make  a  levy,  either  by  declaring  bis  intent,  or  doing  some  act  equivalent 
to  a  declaration  of  his  intent,  such  as  making  an  inventory  or  making  a  mem- 
orandum  on  the  execution,  or  the  like.^  When  the  inventory  is  of  goods  m 
boxes,  only  one  of  which  is  opened,  but  ail  of  which  are  in  view  of  the  officer, 
the  levy  is  complete/ 

To  constitute  a  good  levy,  the  officer  must  also  have  the  property  within  his 
control,  as  far  as  the  nature  of  the  property  will  permit.  Wbere  a  sheriff  seiz- 
ed a  few  articles  outside  of  a  store,  or  warehouse,  dnd  proclaimed  a  levy  on  the 
goods  locked  up  within  the  store,  and  not  within  view,  the  court  held  this  not 
to  be  a  levy,  but  that  the  officer  ought  to  have  broken  open  the  store,  and  ac- 
tually seized  the  goods  J  Although  an  officer  may  levy  upon  part  of  the  goods 
in  a  house  in  the  name  of  the  whole,  and  such  levy  will  be  good  for  all,^  yet, 
if  after  he  has  made  the  levy,  he  abandon  the  property  to  the  possession  of  the 
owner,  without  taking  any  steps  to  remove  it,  and  without  taking  bond  under 
the  statute  for  its  delivery,  it  wilt  in  general  be  considered  as  an  abandonment 
of  the  levy  itself,  and  a  subsequent  execution,  afterwards  levied  upon  the 
same  goods,  would  gain  a  preference/  Where  the  officer  went  into  the  house 
of  the  defendant,  and  stated  that  he  came  to  levy  on  his  goods,  and,  laying  his 
hands  on  a  table  and  saying,  ^  I  take  this  table,"  locked  up  his  execution  in 
the  table  drawer,  and  took  the  key  and  went  away  without  leaving  any  person 
in  possession,  or  taking  any  further  steps  to  obtain  a  control  over  the  property, 
it  was  holden  by  the  court  that  there  was  no  claim  on  any  of  the  goods  by  such 
a  levy,  and  that  the  officer  had  neither  actual  nor  constructive  possession  after 
he  left  them.""  It  must  not  be  supposed  from  what  is  here  said,  that  the  officer 
will  lose  his  levy  if  he  leave  the  goods  for  the  purpose  of  procuring  the  means 
of  removing  them.  On  the  contrary,  an  officer  may  always  have  a  reasonable 
time  to  remove  the  goods ;  and  leaving  the  property  in  the  possession  of  the 
debtor  for  a  reasonable  time,  is  not  per  se  fraudulent/  What  is  a  reasonable 
time,  must  depend  upon  the  nature  of  the  goods,  and  other  circumstances. 
So,  there  may  be  cases  where  the  property  is  of  so  little  value  in  proportion  to 
its  weight  and  the  expense  and  time  required  to  remove  it,  that  the  levy  would 
be  good  although  the  officer  permitted  the  property  to  remain  on  the  premises 
of  the  defendant  until  the  sale. 

If  all  the  possession  be  taken  of  which  the  thing  levied  upon  is  capable,  it 
will  be  sufficient;  thus,  standing  grain  may  be  levied  upon,  and  left  in  the 

(h)  23  Wend.  490.  (1)  Dal.  213,  358,   169;  4  Yatea,  194,  and 

i'l)  23  Wend.  467.  cases  there  cited.    Contra^  2  Cow.  Rep.  272. 

f«(j)  16  Johns.  Rep.  287.  (m)  1  M.  &.  S.  712: 

K(k)  1  Ld.  Raym,  724.  (n)  11  Wend.  552. 
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Payment  by  Sheriff  —  Property  of  officer  in  Goods  levied  on. 


field.    Property,  faoweYer,  of  a  portable  kind,  should  be  taken  possession  of  hy 
the  officer,  unless  the  defendant  will  give  security  for  its  re-delivery. 

The  object,  however,  of  taking  actual  possession  of  the  property,  is  not  for 
the  purpose  of  rendering  the  levy  perfect,  but  to  protect  the  officer  from  the 
acts  of  the  defendant  and  others,  and  to  prevent  the  property  from  being  afler- 
wards  taken  on  a  subsequent  execution  ;  for,  after  the  levy  is  made,  the  officer 
is  liable  to  the  plaintiff  for  the  application  of  the  property  to  the  satis&ction  of 
his  debt.  The  sheriff  may  intrust  the  property  for  safe-keeping,  even  without 
bond,  to  the  defendant  or  a  third  person;  but  he  is  responsible  for,  and  insures 
their  good  conduct,  and  is  considered  as  himself  holdrng  the  goods ;  and,  in 
such  case,  may  retake  them  wherever  he  can  find  them,  provided  he  commits 
DO  breach  of  the  peace.^ 

If  the  property  is  left  with  the  defendant  an  unreasonable  time,  and  he  is 
permitted  to  exercise  acts  of  ownership  over  it,  and  use  it  as  his  own,  it  will  be 
evidence  of  a  fraudulent  use  of  the  execution,  so  as  to  postpone  the  levy  to 
bona  fide  purchasers,  or  junior  executions.'' 

The  receipt  of  a  second  execution  after  the  levy,  is  a  constructive  levy  on 
the  same  goods,  without  a  new  levy,  if  the  sheriflT  choose  so  to  treat  it.** 


6.    ^ffkct  of  Sheriff  paying  the  amounit  of  the  Execution  himeelf. 

The  officer  cannot,  with  his  own  money,  pay  the  pkintiff,  and  afterwards 
levy  the  execution  on  the  property  of  the  defendant,  even  though  it  were 
agreed  between  him  and  the  defendant  that  he  should  retain  the  execution  and 
use  it  for  his  own  indenmity ;  for,  by  the  payment,  the  execution  is  spent.—* 
Sach  agreements  are  illegal,  as  they  tend  to  oppression  and  abuse.  The  offi- 
cer, therefore,  cannot  take  a  bond  or  other  security  from  the  defendant,  and 
detain  the  execution  in  his  hands,  and  use  it  afterwards  to  enforce  the  payment 
of  the  money  advanced  by  him.^  So,  if  the  officer  levies  on  goods,  and  pays 
the  plaintiff  with  his  own  proper  money,  he  cannot  keep  the  goods  for  his  own 
security;  the  levy  is  discharged,  and  gone.^  He  may  have  his  action  for  the 
money.* 


7,     The  general  effpct  of  the  Lemf  tipon  Goode-^ResponHbiHly  of  (^eerfor 

their  $afe  keepings  fyc. 

The  moment  the  officer  has  the  property  under  his  view  and  control,  by 
virtue  of  the  execution,  he  has  a  right  to  take  possession,  and  in  general  be- 

(o)  6  Ohio  Rep.  450;  14  Ohio  Rep.  545.  G)  7  Jahns.  Rep.  426 ;  15  Id.  443 ;  12  LL 207. 

(p)  11  Wend.  552;  7  Dana,  222.  (k)  Id.  lb. 

(q)  19  Johns.  116 ;  1  Hill's  Rep.  559.  (1)  3  Johns. Rep.  434;  14  Id. 87. 
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comes  liable  to  the  plaintiff  and  defendant  for  its  application  to  the  payment  of 
the  judgment.  .  ' 

The  defendant  cannot,  in  genejral,  after  the  levy  is  made,  do  any  act  (as  by 
assignment  to  the  commissioner  of  insolvents,"*  or  otherwise,)  to  change  the 
effect  of,  or  destroy  the  levy ;  nor  can  he  maintain  an  action  for  any  wrong  or 
injury  done  to  the  goods,  by  any  person  who  takes  them  or  injures  them  while 
in  the  possession  of  the  officer.     His  sole  remedy  is  against  the  officer." 

When  goods  of  the  defendant  sufficient  to  satisfy  the  judgment  are  seized  on 
an  execution,  and  the  officer  wastes  them,  or  neglects  to  sell  them,  or  misap- 
plies the  money  arising  from  the  sale,  or  fails  to  return  the  writ,  the  phiintiff 
must  look  to  the  officer  for  payment  of  the  judgment ;  the  debtor  is  discharged 
by  an  adequate  seizure,  and  the  plaintiff  cannot  have  another  execution,  or 
levy.o  So,  when  goods  of  the  defendant,  not  sufficient  to  satisfy  the  judgment, 
are  seized,  the  plaintiff  must  look  to  the  officer  for  their  value  or  avails,. and 
cannot,  before  the  goods  are  sold  or  the  levy  disposed  of,  have  an  execution 
against  the  body  of  the  defendant.p 

The  officer  being  responsible,  as  well  to  the  plaintiff  as  the  defendant,  may 
sue  any  person  who  wrongfully  takes  the  goods  from  his  possession,  or  other- 
wise unlawfully  intermeddles  with  or  injures  them.*'  iTTsuch  suit,  the  indorse- 
ment of  the  levy  upon  the  execution  will  be  sufficient  evidence  (until  disproved) 
of  the  fact  of  the  levy.' 

The  officer  is  not  responsible  for  their  loss  by  fire,  theft,  embezzlement,  nat- 
ural decay,  or  the  like.  But  he  must  exercise  good  faith  and  diligence  ;  and 
is  responsible  for  his  own  gross  negligence  and  fraud,  and  the  gross  negligence 
or  fraud  of  the  person  with  whom  he  may  leave  the  goods.  The  common  care 
which  men  of  common  prudence  ordinarily  exercise  in  the  keeping  and  pre- 
serving property  of  like  kind,  he*  is  probably  bound  to  exercise,  and  no  more ;' 
and  if,  notwithstanding  such  care,  the  property  deteriorate  or  decay,  &c,,  the 
loss,  in  general,  falls  on  the  defendant. 


8. .    ne  ej^ect  of  Staying  the  Execution^  ^c,  after  the  Levy. 

A  levy  upon  personal  property  cannot  be  permitted  to  remain,  as  a  mere 
security  for  the  judgment. 

In  general,  therefore,  if,  after  the  levy,  the  plaintiff  from  humanity  or  other 
motive,  directs  the  officer  to  proceed  no  further  with  the  execution  until  further 
ordered,  or  until  some  specific  day,  and  the  property,  either  with  or  without  a 
delivery  bond,  is  left  with  the  defendant  to  use  and  control  as  his  own,  another 

(m)  Wright's  Rep.  259.  (p)  6 Taunt.  Rep.  369. 

(n)  2  Mass.  Rep.  514 ;  Story  on  Bailm.  96.  (q)  2  Mass.  Rep.  614 ;  9  Id.  104 ;  1  Pick.  Rep. 

(o)  4  Mass.  Rep.  403,  per  Pabsons,  C  J. ;  12  389.   ' 
Johns.  Rep.  207;  7  Id.  428 ;  4  Cow.  Rep.  417 ;        (r)  7  Cow.  Rep.  313. 
7  Id.  21,  310;  3  Ohio  Rep.  225;  5   Id.   173;        <8)  Story  on  Bailm.  130. 
Salk.  ^22 ;  4  Johns.  Chy.  Rep.  255 
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execution,  levied  while  such  stay  exists,  will  obtain  a  preference.  The  force 
and  effect  of  the  levy  may  be  restored  by  a  countermand  of  such  direction,  but 
not  after  a  levy  has  been  made  upon  Khe  goods  by  a  subsequent  execution.^ 

So,  when  goods  remain  in  the  possession  of  an  officer  under  a  levy  for  a  long 
time,  by  the  consent  of  the  plaintiff*,  a  subsequent  execution  issued  on  another 
judgment  may  be  levied  upon  them,  and  will  gain  a  preference.**  There  may, 
however,  be  circumstances  arising  from  the  nature  and  situation  of  the  property 
itself,  or  other  cause,  which  w^ll  justify  the  plaintiff*  in  delaying  a  sale.  Thus, 
if  the  property  be  in  such  a  condition  that  a  great  sacrifice  would  be  made  upon 
it  by  an  immediate  sale  and  delivery,  the  plaintiff*  will  not  lose  his  lien  by  a 
delay  until  such  time  that  the  sacrifice  will  not  be  incurred  by  a  sale.  Where 
hides  undergoing  the  process  of  tanning,  and  in  vats,  were  levied  upon  in  the 
fall  of  the  year,  and  could  not  be  sold  until  spring  without  a  great  sacrifice,  and 
the  plaintiff  therefore  directed  the  officer  to  delay  a  sale  until  spring,  it  was 
held  by  the  court  that  this  did  not  render  the  execution  dormant  oc  fraudulent, 
so  as  to  give  subsequent  executions  a  preference.^ 


9.     Trial  of  Sight  of  Property  taken  by  the  Sheriff.^ 

When  property  levied  upon  is  claimed  by  any  other  person  than  the  judg- 
ment debtor,  the  sheriff*  must  forthwith  gi^e  notice  in  writing,  to  some  justice 
of  the  peace  of  the  county ;  in  which  notice  must  be  set  forth -the  names  of  the 
plaintiff* and  defendant,  together  with  the  name  of  the  claimant;  and,  at  the 
same  time,  the  sheriflTmust  furnish  the  justice  with  a  schedule  of  the  property 
claimed.  The  justice,  immediately  upon  the  receipt  of  the  notice  and  schedule, 
should  copy  the  same  upon  his  docket,  and  issue  a  writ  of  venire  facias,  or 
summons,  directed  to  the  sheriff*,  or  any  constable,  of  the  county,  commanding 
him  to  summon  five  disinterested  persons,  having  the  qualifications  of  electors, 
who  must  be  named  in  the  venire,  to  appear  before  him,  at  the  time  and  place 
therein  mentioned,  (which  time  must  not  be  more  than  three  days  aAer  the 
date  of  the  writ,)  to  try  and  determine  the  right  of  the  claimant  to  the  property 
in  controversy.* 

The. claimant  must  give  two  days'  notice,  in  writing,  to  the  plaintiff*or  other 
party  for  whose  benefit  such  execution  was  issued  and  levied,  his  agent  or  at- 
torney, if  within  the  county,  of  the  time  and  place  of  such  trial ;  and  must 
prove,  on  the  trial,  to  the  satisfaction  of  the  justice,  that  such  notice  was  g^ven, 
or  that  the  same  could  not  be  given  by  reason  of  the  absence  of  the  party,  his 
agent  or  attorney,  as  above  mentioned.^    If  the  claimant  do  not  satisfy  the  jus- 

(t)  3  Woah.  C  C  Rep.  60;  11  Johns.  Rep.       (u)  15  Eng.  Corn*  Law  Rep.  165. 
110;  1  Wilff.  Rep.  44;   4  Dall.  Rep.  (2d  ed.)        (y)  7  Cow.  Rep.  560. 
213,258, 159,  169,  n.  a;  Cowp.43Z;  2  Wend.       (w)  For  the  proceedinga  in  sach  case,  see 

Rep.  419 ;  Salk.  720 ;  3  Raw.  Rep.^341 ;  8  Serg.  Swan^i  Tree.  (4th  €d.)  473. 
6l  Raw.  505 ;  .7  Jc^ns.  Rep.  274 ;  7  Cow.  Rep.        (x)  Swan's  Stat.  471,  sec.  6. 
310;  15  £ng.  Com.  Law  Rep.  165.  (y)  Id.  ib. 
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tice  in  thisTespect,  jodgment,  as  in  case  of  nonsuit,  should  be  rendered  against 
him.  The  justice,  for  good  cause  shown,  would  be  authorized  to  adjoom  the 
trial  for  a  reasonable  time.  The  adjournment  ought  not,  however,  to  be  granted 
for  such  a  time,  as  would  prevent  the  sheriff  from  afterwards  advertising  and 
selling  the  property  on  the  execution.  If,  by  reason  of  challenge  or  any  other 
cause,  there  is  not  a  full  jury,  the  justice  may  order  the  constable  to  fill  the 
panel  with  talesinen. 

The  jury  must  be  sworn  or  a^med  by  the  justice. 

If  the  jury  find  the  right  to  all  or  any  part  of  the  goods  to  be  in  the  claimant, 
they  find  the  value  of  the  goods,  and  judgment  is  entered  in  his  favor  for  costs, 
and  execution  awarded  thereon  as  in  other  cases  ;^  but  if  the  right  to  the  goods, 
and  etyery  pmt  thereof^  shall  not  be  vested  in  the  claimant,  according  to  the 
finding  of  the  jury,  then  judgment  must  be  rendered  against  the  ckimaot  for 
costs. 

No  appeal  is  allowed  from  the  judgment  of  the  jtistice. 

The  proceedings  under  the  statute,  if  the  jury  find  against  the  claimant,  pro- 
tect the  ofiSlcer  from  any  action  by  the  claimant ;  but  the  claimant  may,  not- 
withstanding, sue  a  purchaser  at  the  sherifi^s  sale,  or  the  phdnlifiT,  or  other 
persoa  than  the  sheriff,  who  intermeddles  with  the  property.' 

If  a  verdict  is  found  in  favor  of  the  claimant,  and  the  plaintifi  in  execution 
shall,  at  any  time  within  three  days  after  the  trial,  tender  to  the  sheriff,  or 
other  officer  having  the  property  in  custody,  a  bond,  with  good  and  sufficient 
sureties,  payable  to  such  claimant,  in  double  the  value  of  such  property,  con- 
ditioned for  the  payment  of  any  final  judgment  which  such  claimant  may 
recover  against  the  plaintiff  in  execution,  in  any  court  having  jurisdiction 
thereof,  for  damages  sustained  by  reason  of  the  detention  or  sale  of  such  prop- 
erty ;  in  such  case,  such  sheriff,  or  other  officer,  must  deliver  the  bond  to  the 
claimant,  and  proceed  to  sell  such  property  as  if  no  such  trial  of  the  right  of 
property  had  taken  place,  and  will  not  be  liable  to  the  claimant  therefor.'' 

The  notice  to  the  justice  may  be  as  follows  : 

Form  of  Notice  by  the  Sheriff  to  the  Justice, 

To  G.  H.,  Justice  of  the  Peace  of  — —  Township, County,  Ohio : 

Tou  are  hereby  notified,  that  E.  F.  claims  the  following  described  goods  and 
chattels,  levied  upon  by  me,  on,  [&c.]  as  the  property  of  C.  D.,  by  virtue  of  a 
fieri  facias  execution  issued  from  the  Court  of  Common  Pleas  of  said  county, 

at  the  suit  of  A.  B.,  against  G.  D./  returnable  to  the term,  a.  d.  18 

thereof,  to  wit :  \Here  describe  each  artiek  levied  on  and  daimed, 

[Date.']  S.  S.,  Sheriff  of  —  County. 

(2)  Swan's  Stat.  471.  <a)  8  Ohio  Rep.  366.  (b)  45  vol.  Stat.  W. 
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The  bond  of  indemnity  may  be  in  the  fornr  following : 
Ibmi  of  Bond  of  Indemnity  to  the  Sheriff. 

Know  all  men  by  these  presents,  that  we,  A.  B.,  I.  J.  and  K.  L.,  are  held 
and  firmly  bound  to  E.  F.,  [the  name  of  the  claimant^  in  the  sum  of  [double 
the  value  of  the  property  as  found  by  the  jury  ^  dollars ;  for  the  payment  of 
which,  we  jointly  and  severally  bind  ourselves.  Sealed  with  our  seals,  this       ' 
day  of ,  A.  D.  ■       . 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the  said  S.  S., 
sheriff  of  the  county  of       >,  by  virtue  of  an  execution,  issued  at  the  suit  of 

A.  B.  against  C.  D.  by  the  Court  of  Common  Pleas  of  said  County,  hath  seized, 
as  the  property  of  said  C.  D.,  divers  goods  and  chattels  which  are  claimed  by 

E.  F.,  and  on  the    ■     day  of ,  a«  d,— ,  upon  the  trial  of  the  right  of 

property  therein,  before  G.  H.,  a  justice  of  the  peace  of  said  county,  the  said 
sheriff  was  ordered  to  restore  said  property  to  said  claimant,  and  the  said  A. 

B.  hath,  notwithstanding,  requested  said  sheriff  to  proceed  and  sell  said  pro- 
perty under  said  execution : 

Now,  if  said  A.  B.  shall  pay  and  satisfy  any  final  judgment  which  the  said 
£•  F.  may  recover  against  the  said  A.  B.  in  any  court  having  jurisdiction  in 
the  premises,  for  damages  sustained  by  reason  of  the  detention  or  sale  of  said 
property,  then  this  obligation  to  be  void,  otherwise  in  full  force. 

A.  B«,  [l.  s.] 
I.  J.,  [l.  s.] 
K.  L.    Ql.  8.3 


.  10.     The  Bond  for  the  redelivery  of  Property^  and  its  effect. 

When  an  ofiicdr  levies  on  goods  and  chattels  which  remain  upon  his  hands 
unsold  for^ant  of  bidders,  for  want  of  time  to  advertise  and  sell,  or  any  other 
reasonable  cause,  he  may,  for  his  own  security,  take  of  the  defendant  a  bond, 
with  security  in  such  sum  as  he  may  deem  sufficient/  The  bond  must  be  con- 
ditioned that  the  property  shall  be  delivered  to  the  officer  taking  the  bond,  or 
other  officer  holding  an  execution  for  the  sale  of  the  same,  at  the  time  and  place 
appointed  by  such  officer ;  which  appointment  is  to  be  made  either  by  a  notice 
given  in  writing  to  the  defendant  in  execution,  or  by  advertisement,  published 
in  a  newspaper  printed  in  the  county,  naming  therein  the  day  and  place  of 
sale.^ 

If  the  defendant  afterwards  fails  to  deEver  the  property,  at  the  time  and 
place  mentioned  in  the  notice  given  to  him,  or  to  pay  the  officer  holding  the 
execution  the  full  value  ci  the  property,  or  the  amount  of  the  debt  and  costs, 
the  condition  of  the  bond  is  broken." 

(a)  Swan*B  Stat.  472.  (b)  Id.  lb.  (c)  Id.  lb. 
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The  condition  of  the  bond  can  only  be  saved  by  a  redeiiveiy  of  the  property, 
or  an  offer  to  redeliver  it,  at  the  time  stipulated/  After  the  condition  is  broken 
the  officer  may  seize  the  property,  wherever  he  can  find  it,  if  he  can  do  so 
without  a  breach  of  the  peace,  or  may  maintain  trover  or  replevin.*    - 

If  the  property  is  not  delivered  on  notice  in  writing  being  given,  the  sure* 
ties  in  the  bond  are  liable,  although  no  execution  issues  after  the  bond  is  given.' 

The  bond  is  for  the  security  .of  the  officer,  and  he  may  take  it  or  not,  at  his 
option.  If  the  property  is  not  redelivered,  he  is, liable  to  the  plaintiff  in  like 
manner  and  to  the  like  extent,  as  if  he  had  taken  no  bond ;  and  must  look  for 
his  indemnity  to  the  bond.  He  is,  therefore,  liable  to  be  amerced,  as  having 
neglected  to  serve  the  execution,  upon  his  making  return  of  the  levy,&c.,  and 
that  he  demanded  the  property  at  the  time  and  place  of  sale,  and  it  was  not 
delivered.* 

It  seems  after  the  bond  is  executed  and  the  property  deUvered  to  the  defend* 
ant,  the  officer  has  a  special  property  in  the  goods  and  chattels ;  at  least,  until 
the  condition  of  the  bond  is  bn^en.*" 

The  bond  for  the  redelivery  of  property  may  be  in  tbci  form  following: 
Ibrm  of  Bond  to  the  Sheriff  for  the  redeUvtry  of  Property. 

Know  all  men  by  these  presents,  that  tve,  CD,,  E.  F.  and  O.  H.,  are  held 

and  firmly  bound  to  S.  S.,  Sheriff  of  the  county  of ,  in  the  penal'sum  of 

dollars,  for  the  payment  of  which,  we  jointly  and  severally  bind  ourselves. 

Sealed  with  our  seals,  this  — ^  day  of         ,  a.  d.  — . 

The  condition  of  the  above  obligation  is  such,  that  whereas  the  said  sheriff, 
by  virtue  of  an  execution  issued  on  the  day  of  [[&c.]]  at  the  suit  of  A.  B.  against 
the  said  C.  D.,  by  the  Court  of  Common  Pleas  of  Isaid  county,  for  the  sum  of 

$         ,  debt,  $         ,  damages,  $         ,  costs,  $ ^  increase  costs,  &c.,  has 

seized  the  following  goods  abd  chattels  of  the  said  C.  D^,  to  wit:  [here  de9crilbe 
the  property."]  And  which  said  property  remains  upon  the  hands  of  said  sher- 
iff [for  reasonable  cause ;  or  state  the  cause^  and  the  said  sheriff  has,  at  the 
request  of  the  above  named  obligors,  delivered  said  property  to  the  said  CD: 

Now,  if  the  said  goods  and  chattels  shall  hereafter  be  delivered  by  the  said 
C.  D.  to  the  said  S.  S.,  or  any  other  officer  holding  an  execution  for  the  sale  of 
the  same  in  said  suit,  at  the  time  and  place  appointed  by  the  said  S.  S.,  or  said 
other  officer,  according  to  law,  this  obligation  shall  be  void,  otherwise  in  full 
force. 

C.  D.,  QSBAL.]] 
E.  F.,  [SBAL.] 
Q.   H.,  [JSEAL.3 

(d)  2  Ohio  Rep.  297.  (g)  6  Ohio  Rep.  450. 

(e)  Id.  lb.  (f )  Id.  lb.  (h)  See  6  Ohio  Rep.  450 ;  Wright's  Rep.  337. 
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11.    Expenses  of  keeping  Live  Stock. 

Although  there  is  no  provision  in  the  statutes  relating  to'  the  expenses  of 
keeping  live  stock  after  »eizure,  the  officer  must  provide  for  their  support*  un- 
less kept  hy  the  defendant ;  and  the  expenses  incurred  by  the  officer  are  al- 
lowed by  the  court,  out  of  the  proceeds  of  the  sale. 


12.    Advertisement  of  the  Sale  of  Goods. 

Puhlic  notice  must  be  given  of  the  time  and  place  of  sale  for  at  least  ten 
days  before  the  day  of>  sale  ;  which  notice  must  be  given  by  advertisement  in 
some  newspaper  printed  in  the  county ;  or,  in  case  no  newspaper  be  printed  in 
the  county,  then  by  setting  up  advertisements  in  five  public  places  in  the 
county,  two  of  which  advertisements  must  be  put  up  in  the  township  where 
the  sale  is  to  be  had.'    No  particular  place  of  sale  is  directed  by  law. 

The  notice  or  advertisement  is  usually  in  the  form  following : 

Form  of  Notice  of  Sheriff^ s  Sale  of  Goods. 

At o'clock,  A.  M.,  [or  P.  M.,  as  the  case  may  6e,]  on  the  — —  day  of, 

[&c.,]  I  shall  expose  to  public  sale  at  — ^,  in  the  township  of ,  in  the 

county  of ,  the  following  property,  to  wit :  [here  describe  the  property  as 

thus :  Six  chairs,  forty  sheep,  one  yoke  of  oxen,  two  horses,  one  wagon,3 
taken  as  the  property  of  C.  D.  on  an  execution  against  him  from  the  Court  of 
Common  Pleas  of  said  county,  at  the  suit  of  A.  B. 

S.  S.,  Sheriff  of county. 

p)ate.] 


13.     How  the  Sale  of  Goods  to  be  conducted. 

The  goods  must  be  at  the  place  where  the  sale  is  made.  They  must  be  sold 
specifically  and  separately,  and  not  in  gross.^  They  must  be  in  a  situation 
to  be  seen,  and  should  be  shown  to  the  bidders**' 

The  officer  cannot  substitute  other  goods  for  those  advertised.** 

A  bid  may  be  withdrawn  at  any  time  before  the  article  is  struck  ofiT;  but 
when  struck  ofi*,  the  sale  is  complete,  and  both  parties  bound  by  the  contract.* 

The  sheriff  should  not  part  with  the  property  until  the  money  is  paid ;'  if 
he  does,  he  will  notwithstanding  be  liable  for  the  amount  bid.'    If  the  pur^ 

(i)  1  Salk.  322.  '  (d)  U  Ohio  Rep.  545. 

(a)  Swan's  Stat.  472.  (e)  3  T.  R.  148. 

(b)  17  Johiw.  116.  (f )  9  JohlM.  96. 

(c)  14  Johns.  352. 
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ehaser  refuses  to  pay,  he  may  retain  the  property  and  resell  it ;  or,  if  there 
be  not  time  again  to  sell,  miak'e  return  to  that  effect/ 

If  the  sheriff  knows  that  the  property  does  not  belong  to  the  defendant,  or 
that  the  title  is  doubtful,  he  should  so  state ;  for,  if  he  knows  that  the  defend- 
ant has  not  title,  and  conceals  it,  he  will  be  liable  to  ike  puicha3er.^ 

The  sheriff  cannot  purchase  at  his  sale.' 

A  state  of  things  may- occur  at  a  sale,  in  which  it  would  be  the  duty  of  the 
sheriff  to  stop  the  sale,  and  again  advertise  and  sell  at  a  different  place. 

Thus,  in  some  neighborhoods,  combinations  are  formed  by  which  property 
is  bid  off*  at  a  mere  nominal  sum,  for  the  private  benefit  of  the  debtor«  So,  on 
the  other  hand,  the  plaintiff!*  may  be  the  principal  bidder,  and  the  property 
sacrificed  to  his  rapacity.  In  either  case,  the  sheriflT  may  exercise  his  discre- 
tion as  to  postponing  the  sale.^ 

The  sheriff*  can  sell  only  sufficient  to  pay  the  judgment  and  costs ;  at  least, 
the  sale  should  not  materially  exceed  the  amount  due  on  the  execution,  other- 
wise the  sheriff*  will  be  liable  to  an  action  of  trover. 


Sec.  UI.  ^  as  to  r^al  estatb. 

1.     What  kind  of  an  Estate  in  Lands  is  subjec$  to  levy  and  Sale  tq»n  a 

Judgment. 

In  general,  land,  not  in  the  possession  of  the  judgment  debtor,  but  in  which 
he  has  an  equitable  estate  only,  cannot  be  levied  upon  as  his  property.^  Thus, 
if  the  judgment  debtor  has  a  title  bond  or  other  contract  for  land,^  or  a  land 
office  certificate,"'  his  estate  being  an  equitable  and  not  a  legal  one,  cannot  be 
sold  on  execution  ;  yet,  in  such  case,  if  the  judgment  debtor  is  in  possession  t 
a  bare  legal  estate  exists  in  him  by  that  possession,  and  a  possessory  interest 
in  land  may,  it  seems,  be  sold  on  execution."  And,  it  still  remains  an  open 
question,  whether  the  equitable  estate  of  a  judgment  debtor  in  possession,  be 
not  so  connected  with  his  legal  estate,  as  to  pass  by  a  sale  of  the  latter  to  a  pur- 
chaser on  execution." 

On  the  other  hand,  if  the  judgment  debtor  before  judgment  was  rendered 
against  him*,  enteted  into  a  contract  for  the  sale  of  his  land,  the  judgment  wiD 
not  be  a  lien  on  such  land,  nor  can  it  be  sold  under  the  judgment.  The  judg- 
ment debtor,  in  such  case,  holds  the  legal  estate  in  trust  for  his  vendee.'    If, 

(g)  5  Cowen,  390 ;  3  Ohio  R^.  449 ;  1  Pet.  C  (k)  7  Ohio  Rep  (Fftrt  1,)  249  {  11  Ohio  Rep* 

C.  Rep.  241.    li  a  purchaser  refuses  to  pay,  the  355. 

sberiil'  may  oifer  the  property  again,  and  the  (1)  1  Ohio  Rep.  257. 

first  purchaser  will  be  liable  for  the  diiiereDce  (m)  I  Ohio  Rep  281. 

between  his  bid  and  the  price  for  which  the  prop-  (n)  7  Ohio  Rep.  (Pai^  1,)228;  5  Ohio  Rep. 

erty  is  finally  sold ;  4  Bing.  722.  48 ;  8  Ohio  Rep.  21. 

(h)  5  Taunt.  657.  (o)  7  Ohio  Rep.  (Part  1,)  228 

(i)  Swan's  Stat.  477.  (f )  i  Ohio  Rep.  257. 

(j)  2Cowen,  139;  4  Johns.  345. 
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however,  the  land  be  levied  upon  and  sold  under  the  judgment  to  a  bona  fide 
purchaser,  without  notice  of  tbe  previous  contract  of  sale  made  by  the  judg- 
ment debtor,  the  purchaser  under  the  judgment  will  hold  the  land. 

So,  if  a  debtor,  before  judgment  is  rendered  against  him,  convey  land  bona 
fide,  although  in  satisfaction  of  a  pre-existing  debt,  and  execute  a  defective 
conveyance  which  does  not  pass  the  legal  title,  the  equity  of  the  purchaser  is 
superior  to  that  of  the  judgment  creditor,  and  a  court  of  chancery  will  inter- 
fere accordingly.* 

Mortgaged  premises  may  be  sold  on  an  execution  issued  against  the  mort- 
gagor ;^  but  as  the  land  must  be  appraised  and  sold  as  unencumbered  proper- 
ty,* the  right  is  of  little  practical  benefit,  except  to  secure  any  balance  which 
may  arise  upon  the  foreclosure  and  payment  of  the  mortgage.  The  fact,  there- 
fore, that  lands  levied  on  are  under  a  prior  mortgage,  is  a  good  reason  for  setting 
aside  a  levy,  in  order  to  seize  other  unincumbered  lands. ^ 

It  is  said,  that  lands  in  the  hands  of  a  mortgagee  cannot  be  sold  on  an  exe- 
cution against  him,  until  the  equity  of  redemption  is  foreclosed.^ 

If  the  mortgagor  takes  a  common  law  judgment  on  the  debt  secured  by  the 
mortgage,  he  may  levy  on  the  mortgaged  premises  ;  and  a  purchaser  will  take 
an  indefeasible  estate  relieved  of  the  mortgage  lien,  although  the  money  made 
is  insufiicient  to  satisfy  (he  mortgage.* 

A  deed  of  trust  passes  the  legal  title,  and  though  given  to  secure  a  debt,  and 
so  drawn  as  to  be  treated  for  most  purposes  as  a  mortgage,  yet,  as  between  the 
grantor  and  grantee,  the  estate  passes,  so  that  nothing  remains  in  the  grantor 
which  can  be  levied  upon  and  sold  upon  execution." 

When  there  has  been  a  conveyance  of  land  by  a  judgment  debtor  to  defraud 
his  creditors,  the  land  may  be  levied  upon  and  sold  as  his,  and  the  purchaser 
test  the  title  by  an  action  of  ejectment,  or  clear  up  the  title  by  proceeding  in 
chancery."  And  where  such  a  conveyance  is  made,  and  there  is  a  judgment 
against  the  fraudulent  grantee,  the  land  may  be  seized  and  sold  as  his,  and  the 
purchaser  at  the  execution  sale,  although  he  have  notice  of  the  fraud,  will  hold 
the  land  as  against  all  the  world,  except  the  creditors  of  the  fraudulent  grantor.** 

Permanent  leasehold  estates,  that  is,  leasehold  estates  renewable  forever,  are 
treated  as  real  estate.^ 

When  there  are  tenants  in  common,  and  a  judgment  had  against  one  of  them, 
the  levy  should  be  made  upon  his  undivided  estate,  or  share.  Where,  how- 
ever, there  were  three  tenants  in  common,  of  sixty  acres  of  land,  and  a  levy 

(g)  3  Ohio  Rep.  527.  (k)  8  Ohio  Rep.  224  ;  see  4  Johns.  Rep.  41 ;  5 

(h)  2  Ohio  Rep.  223;  14  Ohio  Rep.  318;  10  Johns.  Ch.  Rep.  570. 

Ohio  Rep.  71;  80hioRep.  21  ;  90hio  Rep.28.  (1)  15  Ohio  Rep.  84;  Id.  467. 

(i)  12  Ohio  Rep.  79.  (m)  ]60hie  Rep.  469. 

(j)  10  Ohio  Rep.  444.    One  who  purchases  at  (n)  Wrif^ht'sRep.  117. 

Sherifi^s  sale  the  right  ofa  mortgagor  in  posses-  (o)  10  Ohio  Rep.  162. 

sion,  may  redeem :    Stratton  vs.  Sabin,  9  Ohio  (p )  13  Ohio  Rep.  361 ;  Swan^  Stat.  289 ;  see 

Rep-  38.  3  McLean, 235 ;  5  Ohio  Rep.  304 ;  12 do.  212  ; 

3  Ohio  Rep.  465 ;  Chase's  Stat.  1185. 
55 
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and  sale  of  the  right  of  two  of  them  in  forty  three  and  one  half  of  the  sixty  - 
acres,  by  metes  and  bounds,  it  was  held  good  for  their  undivided  shares  within 
such  metes  and  bounds. ** 

Lands  which  have  descended  to  the  judgment  debtor  from  his  ancestor,  may, 
of  course  be  taken  in  execution  and  sold;  subject,  however,  to  the  rights  of  the 
administrator,  in  case  they  are  needed  to  pay  the  ancestor's  debts/ 

By  statute  which  took  efiect  on  estates  and  debts  after  July  4th,  1846,  the  in- 
terest of  a  married  man  in  the  real  estate  of  his  wife,  belonging  to  her  at  the 
time  of  their  intermarriage,  or,  which  may  have  come  to  her  by  devise,  gift, 
or  inheritance  during  coverture,  or,  which  may  have  b^en  purchased  with  her 
sole  and  separate  money  or  other  property,  and  during  her  coverture  shall  have 
been  deeded  to  her,  or  to  any  trustee  in  trust  for  her,  cannot  be  taken  for  the 
payment  of  his  debts  during  the  life  of  the  wife,  or  the  life  of  any  heirs  of  her 
body.' 

By  an  act  of  Feb.  6th,  1847,  the  property  of  t  he  wife,  acquired  subsequent 
to  July  4th,  1846,  is  exempted  from  executions,  either  upon  prior  or  subsequent 
contracts  or  debts  of  the  husband.* 

A  lot  appropriated  for  the  use  of  a  common  school  on  which  a  school  house 
is  erected,  occupied  for  the  purpose  of  accommodating  a  common  school,  from 
time  to  time,  in  the  usual  manner,  is  exempt  from  execution,  however  and 
whomsoever  may  hold  the  title  thereto.  But  such  lot,  if  situated  without  the 
bounds  of  a  city  or  recorded  town  plat,  must  not  exceed  two  acres,  and  if  in  a 
city  or  recorded  town  plat,  must  not  exceed  one  acre  ;  and  if  the  boundaries  be 
uncertain,  the  school  directors  or  other  person  or  officer  having  charge  of  the 
school  house  thereon,  must,  at  the  request  of  the  officer  holding  the  execution 
or  order  of  sale,  cause  the  lot  exempted  from  sale  to  be  surveyed,  and  the  boun- 
daries ascertained." 

Lands  appropriated  and  set  apart  for  burial  grounds,  either  for  public  or  pri- 
vate use,  and  so  recorded  in  the  recorder's  office ;  and  burial  grounds  that  may 
have  been  used  as  such  for  fifteen  years,  or  lots  sold  by  a  cemetery  association 
and  used  for  burial  purposes,  and  without  view  to  profit,  are  exempt  from  exe- 
cution.' 


2.     When  and  how  Jjevy  made  tq^on  Real  Estate, 

The  want  of  goods  and  chattels  authorizes  the  officer  to  levy  upon  real  estate. 
If  there  be  any  goods  and  chattels,  the  officer  generally  makes  a  levy  upcni 
them,  advertises  and  sells  them,  and  then,  to  satisfy  the  balance  due  on  the  ex- 
ecution, levies  upon  real  estate. 

(q)  6  Ohio  Rep.  391.  before  its  passage,  from  the  pay msat  of  debts 

(r)  16  Ohio  Rep.  271.  contracted  before  that  lime. 

(8)  44  vol.  Stat.  75.  (u)  40  vd.  Stat.  51  $  17. 

(t)  45  vol.  Stat  23.    Query. whether  thisact  {\)  Swan'sStat.  165,  166;  46 vol.  Stat.  99. 
can  operate  so  as  to  exempt  property  acquired 
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The  officer's  return,  however,  of  no  goods,  is,  as  hetween  the  parties  to  the 
execution,  conclusive."* 

The  officer  does  not  in  general  go  upon  the  land  to  make  his  levy  on  it ;  but 
obtains  from  the  recorder's  office  a  description  of  the  real  estate,  and  enters  it 
upon  the  execution  with  the  time  of  doing  so. 

I'he  description  of  the  land  need  not  necessarily  be  by  metes  and  bounds, 
though  it  is  always  advisable  to  make  it  as  definite  as  the  sources  of  informa- 
tion, accessible,  to  the  officer,  will  permit. 

Where  the  levy  described  the  land  thus :  *'  Seventy  acres  in  the  south  west 
corner  of  section  two,  township  three,  range  five,"  it  was  held  that  the  descrip- 
tion was  good-  for  seventy  acres  of  land  in  the  comer,  in  a  square  form.' 

The  decisions  of  our  courts  have  not  been  very  uniform,  in  r^ard  to  the 
certainty  of  description  required  to  render  a  levy  valid.'  But  the  general  rule 
is,  that  the  description  must,  at  least,  be  so  definite,  that  the  land  can  be  located, 
otherwise  tjj^e  levy  will  be  void.'  And  yet  it  is  held,  that,  although  a  levy  on 
one  hundredacres  of  land,  in  section  four,  township  seven,  range  four,  is  too  un- 
certain, it  may  be  helped  out  by  parol  testimony.' '  80,  a  levy  on  *'out  lot  num- 
ber five,  and  two  thirds  of  out  lot  number  one,"  is  void  for  uncertainty,  but 
may  be  made  good  by  parol  evidence.^ 

A  vague  and  uncertain  levy  may  be  cured  by  a  definite  description  in  the 
appraisement.*" 

The  statute  provides**  that  <'  in  all  cases  where  two  or  more  executions  shall 
be  put  into  the  hands  of  any  sheriff  or  other  officer,  and  it  shall  be  necessary 
to  levy  on  real  estate,  to  satisfy  the  same,  agreeably  to  the  provisions  of  this 
act,  and  either  of  the  judgment  creditors  in  whose  favor  one  or  more  of  said 
executions  is  issued,  shall  require  of  the  sherifi*  or  other  officer,  to  make  a 
separate  levy  to  satisfy  his  execution  or  executions,  it  shall  be  the  duty  of  the 
sheriff  or  other  officer,  to  levy  said  executions,  or  so  many  thereof,  as  may  be 
required,  on  separate  parcels  of  the  real  property  of  the  judgment  debtor  or 
debtors ;  giving  to  the  officer  making  the  levy  on  behalf  of  the  creditor,  whose 
execution  may  by  this  act  be  entitled  to  a  preference,  the  choice  of  such  part 
of  the  real  property  of  the  judgment  debtor  or  debtors,  as  will  be  sufficient,  at 
two  thirds  of  the  appraised  value,  to  satisfy  the  same.  And  in  all  cases  where 
two  or  more  executions,  which,  by  the  provisions  of  this  act,  are  entitled  to  no 
preference  over  each  other,  are  put  into  the  hands  of  the  same  officer,  and  such 
officer  may  be  required  to  levy  the  same  on  real  property,  it  shall  be  the  duty 
of  the  sheriff  or  other  officer,  when  so  required,  to  levy  the  same  on  sepamte 
parcels  of  the  real  plroperty  <^  the  judgment  debtor  or  debtors,  when,  in  the 

(w)  1  McLean,  246.  (a)  3  Ohio  Rep.  272. 

(x)  2  Ohio  Rep.  327.  (b)    5  Ohio  Rep.  522 ;  and  see  10  Ohio  Rep. 

(y)  See  2  Ohio  Rep.  327;  10  do.  42;  16  do.  42;  16  Ohio  Rep.  16. 
16 ;  6  do.  398 ;  3  do.  272 ;  5  do.  522.  (c)  2  McLeon,  59. 

(z)  10  Ohio  Rep.  42;  14  Johns.  352;  13  Johns.       (d)  Swanks  Stat.  477. 
537. 
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opinion  of  the  appraisers,  the  same  may  be  divided  without  material  injury ; 
and  if  the  real  property  of  said  debtors  will  not  be  sufficient,  at  two  thirds  of 
its  appraised  value,  to  satisfy  all  the  executions  chargeable  thereon,  such  part 
of  said  real  property  shall  be  levied  on,  to  satisfy  each  execution,  as  will  bear 
the  same  proportion  in  value  to  the  whole  of  said  real  property,  as  the  amount 
due  on  the  execution,  bears  to  the  amount  of  all  the  executions  chargeable 
thereon,  as  near  as  may  be,  according  to  the  value  of  each  separate  parcel  of 
said  real  property,  as  assessed  by  the  freeholders,  agreeably  to  the  preceding 
sections  of  this  act." 


3.    ^pprtnsenuni  of  Real  JB$tate. 

An  inquest  of  three  disinterested  freeholdere,  who  are  resident  \p.  the  county 
where  the  lands  are  situate,  must  be  called,  to  whom  an  oath  is  administered 
by  the  officer,  to  impartially  appraise  the  estate.*  These  freeholdera  must  re- 
turn to  the  officer,  under  their  hands  and  seals,  an  estimate  of  the  real  value, 
in  money,  of  the  estate,  upon  actual  view  of  the  premises,  forthwith  after  such 
view.* 

The  officer  receiving  the  return,  must,  forthwith,  deposite  a  copy  thereof 
with  the  clerk  of  the  court  from  which  the  writ  issued.* 

When  the  sheriff  holds  several  executions,  which  are  levied  on  the  same 
land,  he  need  only  appraise  and  sell  under  one,  and  the  court  will  appropriate 
the  proceeds  of  the  sale  according  to  law.' 

The  annual  crops  growing  upon  the  land  are  not  included  in  the  appraise- 
ment.' 

The  title  may  be  in  such  condition  that  some  third  person  may  be  entitled, 
under  the  occupying  claimant  law,  to  certain  improvements  erected  thereon ; 
in  which  case,  those  improvements  need  not  be  estimated  in  the  valuation  of 
the  land.** 

Lands  mortgaged  are  appraised  as  if  unencumbererd,*  and  are  purchased 
on  the  execution  subject  to  the  mortgage.^ 

A  life  estatet  such  as  that  of  curtesy  or  dower,  is  estimatad  by  deducting  the 
value  of  the  remainder,  and  may  be  estimated  by  ascertaining  the  clear  yearly 
rents,  and  then  estimating  the  value  of  a  life  annuity,  by  the  common  annuity 
tables.'^ 

No  appraisement  is  made  in  the  following  cases,  namely :  Where  the  judg- 
ment is  for  a  debt  or  taxes  due  the  state ;'  and  a  fine  for  an  assault  and  battery 


(e)  Swanks  Stat.  473. 

(f )  5  Ohio  Rep.  225. 

(g)  12  CHiio  R^.  88 ;  2  Ohio  Rep.  95. 
(h)  9  Ohio  Rep.  19. 


(i)  8 Ohio  Rep.  21 ;  lado.  72 ;  15  do.  106;  18 
do.  79;  11  da  450. 
(j)  11  Ohio  Rep.  450. 
(k)  12  Ohio  Rep.  79. 
(1)  Swan's  Stat.  474. 
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is  a  debt  due  the  state  ;^  where  the  judgment  is  against  a  delinquent  county- 
treasurer  and  his  securities,  or  a  delinquent  deputy  treasurer." 

So,  where  the  judgment  is  for  money  collected  or  received  by  any  clerk, 
sheriff,  coroner,  justice  of  the  peace,  constable,  or  any  collector  of  state,  county, 
town  or  township  taxes,  in  their  ofBcial  capacity .°  In  all  such  cases  the  pro- 
perty is  sold  to  the  highest  bidder  without  appraisement. 

Ihrm  of  jSppraiaemenU 

A.  B.  _ 

On  Execution. 


A.B.. 

C.  D.J 


Inquisition  taken  January  11,  1860,  at  the  township  of-        ,  in county, 

Ohio: 

Whereas,  the  Sheriff  of county,  by  virtue  of  a  writ  of  fieri  facias,  [or 

vendi,3  issued  from  the  Court  of  Common  Pleas  of  said  county,  returnable  to 
their  -^-^  term,  a.  n.  ,  on  a  judgment  in  favor  of  A.  B.  against  C.  D., 

has  levied  upon  the  following  described  lands  and  tenements  as  the  property 
of  said  C.  D.,  to  wit,  [here  describe  the  premises.'] 

Now  we,  the  undersigned,  J.  K.,  L.  M.  and  N.  O.,  three  disinterested 
freeholders  and  residents  of  said  county,  summoned  by  the  said  sheriff  to  appear 
at  the  time  and  place  first  above  mentioned,  to  appraise  said  premises,  met, 
and  after  actual  view  of  said  premises,  and  forthwith  after  such  view,  do  find 
and  estimate  the  real  value  in  money  of  said  premises  to  be dollars. 

In  testimony  whereof  we  have  hereunto  set  our  hands  and  seals  the  day  and 

year  fiist  above  written. 

J.  K.,    [[seal.] 

L.  M.,  [seal.] 

N.  O.,  [seal.] 

Attest :  S.  S.,  Sheriff county. 

I  do  certify  that  the  above  named  appraisers  were  disinterested  freeholders  and 

residents  of  said  county,  and  were  duly  sworn  by  me  to  impartially  appraise 

said  lands  and  tenements,  on  the  day  and  year  in  said  inquisition  mentioned, 

and  that  the  above  is  the  return  of  their  appraisement  in  the  premises. 

S.  S.,  Sheriff  of  -—^  county. 
[Date  as  above.'] 

Form  of  jSlppraisement  where  a  former  Appraisement  has  been  set  aside. 

Title,  date^  ^c,  as  above.] 
Whereas,  the  sheriff  of  said  county  holds  a  vendi.  issued  from  the  Court  of 

Common  Pleas  of  said  county,  returnable  to  their term,  a.  d.  ,  on  a 

judgment  in  favor  of  A.  B.  against  C.  D.,  and  the  lands  and  tenements  herein- 
after described,  were  levied  upon  as  the  property  of  said  C.  D.,  by  virtue  of  a 
fieri  facias  heretofore  issued  on  said  judgment,  appraised,  and  the  appraise- 

(m)  2  Ohio  Rep.  327.  (n)  Swan's  Stat.  474,  9n7.  (o)  Swan's  Stat.  474. 
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ment  set  aside  and  a  new  appraisement  ordered ;  and  which  said  lands  and 
tenements  are  described  as  follows :  [^Hert  describe  the  premUes.'] 
Now  we,  [jfyd  proceeding  (uin  the  preceding  form  to  the  end. 


4.     Setting  aside  Appraisement, 

Where  real  estate  is  taken  on  execution  and  appraised,  and  twice  advertised 
and  offered  for  sale,  and  remains  unsold  for  the  want  of  bidders,  the  court  must, 
on  motion  of  the  plaintifi^  set  aside  the  appraisement  and  order  a  new  appraise- 
ment to  be  made;  or  set  aiside  the  leiry  and  appraisement,  and  award  a  new 
execution  to  issue,  as  the  case  may  require.^* 

Setting  aside  an  appraisement,  or  quashing  a  vendi^  does. not  of  course  dis- 
turb the  levy.** 

On  a  motion  to  set  aside  a  sale  for  want  of  appraisement,  a  return  of  the 
sheriflf  on  the  execution  that  he  *'  duly  appraised,  advertised  and  ofiered  for 
sale,"  &c»f  is  prima  facie  evidence  of  an  appraisement  and  its  return/ 


6.     The  Advertisement  and  Sale  of  Real  Estate, 

Lands  and  tenements  cannot  be  sold  until  the  officer  cause  public  notice  of 
the  time  and  place  of  sale  to  be  given  for  at  least  thirty  days  before  the  day  of 
sale,  by  advertisement  in  some  newspaper  printed  in  the  county ;  or  in  case 
no  newspaper  be  printed  in  the  county,  then  in  some  newspaper  in  general 
circulation  therein,  and  by  putting  up  an  advertisement  upon  the  court  house 
door,  and  in  five  other  public  places  in  the  county,  two  of  which  must  be  put 
up  in  the  township  where  such  lands  and  tenements  are  situate.' 

Sales  made  without  such  advertisement,  will  be  set  aside  by  the  court,  on 
motion,  at  the  return  term  of  the  execution.' 

If  there  be  a  newspaper  printed  in  the  county,  it  is  sufficient  for  the  officer 
to  advertise  the  sale  in  it :  notices  need  not,  in  such  case,  be  set  up  in  other 
places  .t 

The  first  advertisement  must  be  at  least  thirty  days  before  the  sale ;  and  an 
insertion,  perhaps,  is  not  required  in  each  paper  issued  between  the  date  of  the 
first  insertion,  and  the  sale.** 

The  publication  in  a  paper,  the  circulation  of  which  is  limited  to  a  poition 
of  the  county,  as  a  city  therein,  is  not  sufficient.^  Afler  confirmation  of  a  sale, 
however,  even  the  entire  want  of  notice,  as  required  by  law,  will  not  afiect 
the  title  of  a  bona  fide  purchaser  at  the  sale.'' 

(p)  Swan's  Stat.  481 .  (t)  2  Ohio  Rep.  78. 

(q)  1  Ohio  Rep.  466.  (u)  16  Ohio  Rep.  563 ;  13  lb.  128. 

(r)  9  Ohio  Rep.  37.  (v)  16  Ohio  Rep.  565. 

(s;  Swan's  Stat.  474.  $14.  ( w)  9  Ohio  Rep.  19 ;  3  lb.  187. 
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The  officer  may  refuse  to  advertise,  unless  the  fees  of  the  printer  are  ad- 
vanced.' 

Ihrm  of  Mvertisement  of  SaU  of  Real  Estate, 

sheriff's  sale  of  real  estate. 

By  command  of  an  execution  from  the  Court  of  Common  Pleas  of 
county,  I  shall  expose  to  puhlic  sale,  at  the  door  of  the  court  house,  in 


on  the      "   day  of ,  a.  d.  — ,  at o'clock  A.  M.,  [or  P.  M.,  or  say, 

between  the  hours  of — • —  and  —  o'clock  P.  M.,]  the  following  described 
property,  to  wit :  [Here  describe  the  property/]    Levied  on  as  the  property  of 

C.  D.,  at  the  suit  of  A^.  B.     Appraised  at  $- . 

[Date.]  *  S.  S.,  Sheriff  of County. 

To  Printer :   Publish  weekly  until  day  of  sale  J 


A  sheriff  may,  in  his  discretion,  divide  a  tract  of  land  appraised  entire,  and 
sell  it  in  parcels,  being  liable  for  any  abuse  of  that  discretion.' 

Where  laiids  subject  to  a  judgment  lien  are  sold  out,  from  time  to  time,  by 
the  judgment  debtor,  the  sheriff,  in  making  sale  upon  the  judgment,  should  put 
up  the  tracts  in  the  inverse  order  of  the  sales  made  by  the  judgment  debtor ; 
that  is,  begin  at  the  last  and  so  on  to  the  first.*  At  least,  such  is  the  safest 
course  for  the  judgment  creditor ;  for,  a  court  of  chancery  would  interfere,  at 
the  instance  of  the  purchasers  from  the  judgment  debtor,  so  as  to  protect  the 
last  purchasers. 

If  a  purchaser  at  sheriff's  sale  refuses  to  pay  the  money,  the  sheriff,  it 
seems,  is  not  bound  to  make  himself  liable  and  sue  the  purchaser,  by  treating 
the  bid  as  a  sale.**  The  purchaser  undoubtedly  could  be  made  liable  on  his 
bid,  and  if  the  judgment  creditor  desire  the  property  to  be  returned  as  sold  to 
such  bidder,  for  the  purpose  of  enforcing  the  sale,  at  the  same  time  exonera- 
ting the  sheriff  from  responsibility,  the  sheriff  should  make  return  of  the  sale ; 
otherwise  he  may  return  that  there  was  no  sale. 

(z)  Swan'b  Stat.  477.  March  9, 1849,  entitled  *'  an  act  fixing  the  prioea 

(y)  The  laws  relating  to  the  fees  of  printers  of  printers  ibr  publishing  the  delinquent  and  for- 

for  legal  advertisements  is  in  this  condition : —  feited  lists,^^  in  which  is  fixed  the  rates  for  such 

The  act  of  March  12,  1844,  fixed  the  fees  for  publications  only,  and  provides  that  "  the  act, 

advertising  judicial  sales,  &c.,  and  delinqaent  fixing  the  prices  of  printers  for  the  insertion  of 

tax  lists,  dtc. ;  42  vol.  Stat.  43.    By  act  of  Feb.  legal  advertisements,  passed  March  12, 1844,  be 

28, 184e,  public  officers,  &c.,  were  authorized  to  and  t^®  same  is  hereby  repealed ;"  47  vol.  Stat. 

advertise  in  adjoining  counties,  if  they  could  ^-    This  Inst  named  act  takes  no  notice,  by  le- 

not  procure  their  advertisements  to  be  published  P®al  or  otherwise,  of  the  above  mentioned  act 

at  the  rates  fixed  by  the  act  of  Feb.  28, 184  6,  in  of  Feb.  28,  1846. 
their  own  county :  "  provided,  that  in  no  case       (^)  ^OWo  Rep.  19. 

shall  a  greater  price  be  allowed  than  is  fixed  in       (a)  ^0  Ohio  Rep.  Hi ;  and  see  14  Ohio  Rep. 

said  act ;''  44  vol.  Stat.  70.    An  act  was  passed  365. 

(b)  3  Ohio  Rep.  449. 
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Confirmation  ol  Sale  of  Real  Estate- 

6.     Confirmation  cf  IScde  on  Execution. 

The  statute  provides,^  that  if  the  coart  to  which  any  execution  shall  be  re- 
turned by  the  officer,  for  the  satisfaction  of  which  any  lands  and  tenements 
may  have  been  sold,  shall,  after  having  carefully  examined  the  proceedings  of 
such  officer,  be  satisfied  that  the  sale  has,  in  all  respects,  been  made  in  con- 
formity to  the  provisions  of  the  act  regulating  judgments  and  executions,  they 
shall  direct  their  clerk  to  make  an  entry  thereof  on  the  journal,  that  the  court 
are  satisfied  of  the  legality  of  such  sale,  and  an  order  that  the  said  officer  make 
to  the  purchaser  a  deed  for  such  lands  and  tenements. 

The  form  of  the  order  confirming  the  sale  may  be  as  follows  : 

Form  of  Order  confirming  a  Sale^  ^c. 
A.  B. 


I.  D.J 


On  Execution  returned  to  this  Term.     Sale  to 
C, 

The  court  this  day  carefully  examined  the  proceedings  and  sale  of  the  sherifiT 
upon  the  execution  issued  herein,  as  required  by  law,  and  are  satisfied  of  the 
legality  of  said  sale,  and  that  the  same  was  in  all  respects  made  in  conformity 
to  the  law ;  and  do  order  the  sherifiT  to  make  to  the  purchaser  a  deed."* 

On  a  motion  for  confirmation  of  sale,  and  an  order  to  the  sheriff  to  make  a 
deed,  the  court,  in  general,  look  only  to  the  execution  on  which  the  sale  was 
made,  and  the  proceedings  under  it ;  irregularities  previous  to  the  issuing  of 
the  execution,  or  in  the  issuing  of  the  execution,  can  only  be  taken  advantage 
of  by  motion  to  set  aside  the  proceedings." 

The  court,  however,  exercise  a  discretionary  power,  in  withholding  a  confir- 

(c)  Swan's  Stat.  474,  sec.  15-  their  journal  that  they  are  satiafied  of  the  legal- 

(d)  The  form  of  the  oontirmation  of  a  sale  in    ity  of  the  sale,  it  will  be  presumed  that  they  ex- 
Wilcox's  Practice,  is  as  follows:  amined  the  proceedings.     All  entries  on  the 

"The  court  this  day  having  examined  the  journal  of  the  court  are  made  by  the  direction  of 
proceedings  of  the  sheriff  and  the  sole  by  him  the  court.  If  the  court  are  satisfied  of  tlie  legal- 
made,  jipon  the  execution  issued  in  this  cause,  ity  of  the  sale,  they  are  of  course  satisfied  that 
and  being  satisfied  that  said  sale  has,  in  all  re-  the  sale  has  in  all  respects  been  mode  in  confbr- 
spectst  been  made  in  conformity  to  the  provis-  mity  to  the  provisions  of  the  statute — ^it  is  mere 
ions  of  the  statute  in  such  cose  made  and  provi-  tautology  to  find  that  they  are  satisfied  of  both, 
ded,  do  order  the  clerk  to  make  an  entry  on  the  Besides,  th©  statute  only  requires  an  entry  that 
journal,  that  the  court  are  satisfied  of  the  legal-  the  court  ore  satisfied  of  the  legality  of  the  sale 
ity  of  the  cale,  and  that  he  also  enter  an  order  and  an  order  for  a  deed, 
on  the  sheriff  to  make  to  the  purchaser  a  deed  jt  ja  Bubmitied,  whether  the  following  entry 
for  the  lands  and  tenements  so  sold ;  all  which  ^qM  not  be  sufficient : 
is  entered  accordingly."  jj^^  ^^rt  are  satisfied  of  the  legality  of  the 

The  objection  to  this  form,  and  also  to  the  g^ie  nmde  by  the  sheriff,  upon  the  execution  is- 

form  Riven  in  the  text,  is,  that  they  both  contain  g^^  herein,  and  do  order  him  to  make  to  the 

more  than  is  neeessary.    The  statute,  so  fiir  as  purchaser  a  deed, 

it  requires  the  court  to  examine  the  proceedings  (e)  2  Ohio  Rep<  360. 
of  the  sheriff,  is  directory,  and  if  they  state  on 
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mation  of  a  sale,  even  where  the  letter  of  the  statute  has  been  complied  with. 
Thus,  where  notice  was  given  of  the  sale  as  required  fay  law,  yet  the  court 
being  satisfied  that  the  notice  wsts  not  published  in  a  paper  of  general  circula- 
tion in  the  county,  refused  to  confirm  the  sale/ 

If  the  term  of  service  of  the  sheriff  or  other  officer  who  made  the  sale 
has  expired,  or  he  is  absent  or  unable  by  death  or  otherwise  to  make  the  deed, 
the  succeeding  sheriff  or  other  officer,  (on  receiving  a  certificate  from  the 
court  from  which  the  execution  issued,  signed  by  the  clerk  by  order  of  th^ 
court,  setting  forth  that  sufficient  proof  hath  been  made  to  said  court  that  such 
sale  was  fairly  and  legally  made ;  and,  on  tender  of  the  purchase  money,  or 
if  the  purchase  money  or  any  part  thereof  has  been  paid,  then,  on  proof  of 
such  payment  and  tender  of  the  balance,  if  any  there  be,)  may  execute  a 
deed  to  the  purchaser  or  his  legal  representatives.' 

A  deed  may  be  ordered  by  the  court,  on  examining  proceedings  under  an 
execution,  although  a  long  space  of  time,  even  fifteen  years  have  elapsed  since 
the  sale.^ 

Where  a  coroner  makes  a  sale,  and  goes  out  of  office  before  making  a  deed, 
and  then  a  new  sheriff  and  a  new  coroner  come  into  o£Sce,  the  new  sheriff,  it 
seems,  is  so  far  the  successor  of  the  old  coroner,  that  he  ought  to  make  the 
deed  to  the  purchaser/ 

The  order  of  the  court  in  such  case  may  be  in  the  form  following : 

Farm  ef  order  directing  the  preeent  Sheriff  to  nutke  a  deed  for  tande  iold  by 

his  predeeeeeor* 
A.  B. 


" 


On  Execution  No. 
p  ^ Vk  ^      returned  to  —  Term«  a.  d.  — — ,  Sale  to 


The  term  of  service  of  J.  G.,  late  sheriff  of  this  county,  who  made  sale 
upon  said  execution  issued  in  this  cause,  having  expired  ;  and  said  sheriff  hav- 
ing failed  to  make  a  deed  to  the  purchaser,  fuid  sufficient  proof  having  been 
made  to  the  court,  now  here,  that  said  sale  was  fairly  and  legally  made,  it  is 
ordered  that  the  clerk  of  this  court  sign  a  certificate  thereof,  and  that  the  pres- 
ent sheriff  upon  receiving  said  certificate  and  the  proof  of  payment  or  pay- 
ment as  required  by  law,  execute  to  the  purchaser  a  deed  for  the  knds  and 
tenements  so  sold. 


7.    Deed  of  the  Sheriff: 

A  deed  should  not  be  made  until  after  the  sale  is  confirmed  by  the  court  and 
the  sheriff  is  ordered  to  make  it.' 

(f  >  16  Ohio  Rep.  563.  (i)  9  Ohio  Rep.  235. 

(g)  Swan's  Stat.  478,  Sec  20.  ( j)  1  Ohio  Rep.  878 !  9  O.  R.  2J7- 

(h)  4  Ohio  Rep.  45. 
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The  deputy  sheriff  may  make  the  deed  in  the  name  of  the  sheriff.'  But 
a  coroner's  deed  made  while  there  is  a  sheriff  is  invalid.*' 

A  deed  executed  by  a  sheriff  while  in  office,  but  acknowledged  after  his 
term  has  expired,  is  good,  by  relation,  from  the  time  of  its  execution.'  But  an 
acknowledgement  by  a  deputy  after  the  death  of  the  sheriff,  is  void.* 

The  deed  may,  it  seems,  be  made  to  an  assignee  of  the  original  purchaser, 
or  his  heiis.° 

The  deed  need  not  recite  all  the  executions  that  may  have  issued  before  the 
one  on  which  the  sale  was  made :  all  that  is  necessary  is,,  to  show  that  the 
sheriff  acted  under  the  execution.^ 

The  deed  will  be  void  if  the  des^iption  of  the  premises  is  so  uncertain  thai 
the  land  cannot  be  located  f  but,  it  seems,  parol  testimony  will  be  received, 
as  well  to  help  out  the  description,  as  to  show  that  the  land  described  in  the 
deed,  was  not,  in  fact,  levied  upon.^i 

It  seems,  where  the  deed  and  execution  recite  a  judgment  in  the  commoii 
pleas,  and  the  only  judgment  offered  in  evidence  is  one  in  the  supreme  court, 
remanded  to  the  common  pleas  for  execution,  the  sale  will  not  be  sustained.' 

But  a  reference  in  an  execution  to  a  judgment  in  the  supreme  court,  where  the 
judgment  upon  which  ii  issued  was,  in  fact,  in  the  court  of  common  pleas, 
does  not  invalidate  the  sale :  the  word  supreme  court  may  be  stricken  out  as 
surplusage.* 

The  statute  requires  the  deed  of  the  sheriff  to  recite  the  execution  or.exe^ 
cutions,  or  the  substance  thereof,  and  the  names  of  the  partiee,  the  kind  of 
action,  the  amount  and  date  of  the  term  of  the  rendition  of  the  judgment,  by 
virtue  whereof  the  premises  were  sold.*    The  deed  must  be  acknowledged, 
attested  and  recorded,  as  other  deeds.* 

The  form  of  a  sheriff's  deed  must  <^  course  vary  in  its  recitals,  according 
to  the  nature  of  the  judgment,  and  the  proceedings  in  each  case. 

The  following  is  the  form  of  a  common  deed  : 

Ibrm  of  Sheriff's  Deed. 

To  all  to  whom  these  presents  shall  come  : 

Whereas,  at  the term  a.  d.  18       '    of  the  Court  of  Common  Pleas  of 

county,  Ohio,  begun  and  held  on  the day  of a.  d. ,  A.  B. 

recovered  a  judgment  in  an  action  of  [here  name  the  action^  against  C.  D. 

for  the  sum  of dollars  [[debt  or  damages,  as  the  ease  may  be,  and 

dollars  damages,3  and  — — -  dollars  —  cents,  costs. 

And  whereas,  the  said  A.  B.,  on  [the  teste  day  of  the  writ  under  which  the 
levy  was  made,"]  day  of  ,  a.  d.  — — ,  caused  to  be  issued  out  of  said  court 
a  writ  of  execution,  ccJIed  a  fieri  facias,  upon  said  judgment,  directed  to  S.S., 


(  j)  4  Ohio  Rep.  88 ;  9  Ohio  Rep.  151. 

(k)  11  Ohio  Rep.  235. 

(1)  8  Ohio  Rep.  87. 

(m)  9  Ohio  Rep.  151. 

(o)  7  Ohio  Rep.  (Part  1)  198,  304. 

(o)  8  Ohio  Rep.  128  ;  10  Ohio  Rep.  433. 


(p)  10  Ohio  Rep.  42 ;  mo  » Id.  272,  5  Id.522i 
2  Id.  327;  16  Id.  16. 

(q)  8  Ohio  Rep.  272;  5  Id.  522;  6  Id.  536; 
16  Id.  16. 

(r)  Wright's  Rep.  59. 

(b)  3  Ohio  Rep.  272. 

(t)  Swan't  Stat.  476, 


PJIOGEEDINGS  UNEKBR  A  ftERl  FACIAS.  1049 


Peed  ot  the  Sheriff. 


Sheriff  of  said  count}",  returnable  on  []&c.»]  by  which  the  State  of  Ohio  com- 
manded said  sheriff  that  of  the  goods  and  chattels,  [&c.,  here  reciting  the  whole 
writ  in  the  past  tense. 

And  whereas,  the  said  sheriff  having  received,  and  indorsed  on  said  writ  *<  no 
goods,'*  did,  on  the day  of ,  a*  d,  18  •— ,  levy  by  virtue  of  said  exe- 
cution, on  the  following  described  lands  and  tenements  as  the  property  of  said 
C.  D.,  to  wit:  [^Uere  describe  the  lands.  If  not  sold  on  thefi.  fa,<,  state  the  re- 
turn  on  thefi.  fa.,  and  then  recite  the  issuing  of  the  vendi  upon  which  the 
lands  were  sold,  as  the  issuing  of  the  fi.  fa.  is  above  recited,  and  then  such 
of  the  following  facts  as  are  not  before  stated  in  the  return  to  the  fi.  fa.']  — 

And  whereas,  afterwards,  to  wit :  on  the day  of ,  a,  j>. ,  the 

said  S.  S.,  Sheriff,  caused  said  premises  to  be  duly  appraised  according  to  law, 
and  forthwith  deposited  a  copy  of  said^  appraisement,  in  the  clerk's  office  of 
said  court ;  and,  having  caused  the  time  and  place  of  the  sale  of  said  premises 

to  be  advertised  for  thirty  days  in  the ,  a  newspaper  published,  and  of 

general  circulation  in  said  county,  did,  l)y  virtue  of  said  [last  mentioned]  writ, 
at  the  time  and  place  mentioned  in  said  advertisement,  to  wiC :  on,  [dbc]  at  the 
courthouse  in  ,in  said  county, expose  said  premises  at  public  sale, and  T. 

S.,  having  then  and  there  bid  for  said  premises dollars,  and  he  being  the 

highest  and  best  bidder,  and  that  sum  being  more  than  two  thirds  of  the  ap- 
praised value  of  said  premises,  the  tskme  were  struck  off  and  sold  by  said  sheriff, 
.to  said  T.  S.     And  whereas,  the  said  sheriff,  having  made  due  return  of  said 
writ,  and  his  foid  proceedings  in  the  premises,  to  said  court,  according  to  the 

command  of  said  execution,  at  the term,  a.  d. ,  of  said  court  ;♦  and . 

said  court,  at  the  — -^  term ,  a.  d.,  18 — ,  having  examined  the  proceed- 
ings and  sale  aforesaid,  and  being  satisfied  of  the  legality  of  said  sale,  and  that 
the  same  was  in  all  respects  in  conformity  to  the  law,  ordered  the  said  S.  S., 
sheriff,  to  make  to  said  T.  S.,  a  deed  for  said  premises.* 

Now,  therefore,  I,  the  said  6.  6,,  sheriff  as  aforesaid,  in  pursuance  of  the 

sale  and  order  aforesaid,  and  in  consideration  of  the  sum  of dollars,  to  me 

in  hand  paid  by  said  T.  S.,  the  receipt  whereof  is  hereby  acknowledged,  have 
bargained  and  sold,  and  do  hereby  grant,  bargain,  sell,  release  and  convey,  to 
the  saM  T.  S.,  his  heirs  and  assigns  forever,  the  premises  above  described, 
with  their  appurtenances ;  and  all  the  right,  title,  and  estate,  of  the  said  C.  D., 
in  and  to  the  same.  To  have  and  to  hold  said  premises,  with  the  appurten- 
ances, unto  the  said  T.  S.,  his  heirs  and  assigns  forever,  in  as  full  and  ample 
an  estate  as  I,  the  said  S.  S.,  as  said  sheriff,  can,  or  ought  to  convey  the  same 
by  virtue  of  the  proceedings  aforesaid. 

In  testimony  whereof,  I,  S.  S.,  sheriff  of  said  county,  have  hereunto  set  my 
hand  and  seal,  this  —  day  of  — ,  a,  d. . 

S.  S.,  [SSAL.] 

Sheriff  of  -^—  county. 


Signed,  sealed,  and  delivered  in  presence  of 

T.  M., 

;.  K. 


} 
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/^ 

Rightis  of  Purcbasen  frDin  a  Jbdgment  Debtor. 


The  State  of  Ohio, County,  ss. 

Be  it  Temembered,  that  on  the day  of ,  a.  d. ,  before  me,  G. 

H.,  [a  justice  of  the  peace,  in  and  for  said  county,]  personally  appeared  the 
above  named  S.  S.,  sheriff  of  said  county,  and  acknowledged  the  above  con- 
veyance to  be  his  voluntary  act  and  deed  as  said  sheriff..  In  witness  whereof, 
I  have  hereunto  set  my  hand  Qand  seal]  the  day  and  year  aforesaid. 

G.  H.,  Jus.  Peace, 
township, —county. 

If  the  dale  is  made  by  a  sheriff  whose  term  of  office  has  expired,  and  a  cer- 
tificate is  issued  for  the  successor  to  make  the  deed,  the  fact  should  be  recited 
at  one  of  the  stars  in  the  above  form  :  that  is,  at  the  first  star,  if  the  sale  was 
not  confirmed  before  the  sherifi*  who  made  the  sale  went  out  of  office,  or  at  the 
last  star,  if  the  sale  had  been  confirmed.     The  fact  may  be, stated  thus : 

And  whereas,  the  term  of  service  of  the  said  S.  S.,  as  said  sherifi,  who  made 
said  sale,  having  expired ;  and  said  sherifiT  having  failed  to  make  a  deed  to 
said  T.  S.,  the  said  court  at  their term,  a.  d.  — - ,  ordered  that  a  certi- 
ficate, signed  by  their  clerk,  should  issue  to  S.  A.|  the  present  sherifi*  of  said 
county,  setting  forth  that  sufficient  proof  had  been  made  to  said  court,  that  said 
sale  was  fairly  and  legally  made,  and  that  said  S.  A.,  on  payment  of  the  pur- 
chase money  or  balance  due,  or  proof  of  payment  theretofore  made,  should  ex- 
ecute a  deed  to  the  said  T.  S.  for  said  premises ;  and  which  said  certificate  has 
been  duly  issued  to  said  S.  A.  And  whereas,  proof  being  made  to  the  satis- 
faction of  said  S.  A.  that  said  purchase  money  was  fully  paid  to  said  S.  S.  by 
said  T.  S.,  \or  according  to  the  facts.]  Now,  therefore,  [&c.,  as  in  the  above 
form;  but  acknowledging  the  consideration  as  having  been  paid  according 
to  the  facts. 


8.     The  rights  of  purchasers  of  lands  from  the  Judgment  Debtor  as  against 
the  Judgment  Creditor^  or  purchasers  under  the  Judgment. 

Lands  lying  under  a  judgment  lien  which  have  been  sold  out  to  purchasers 
by  the  judgment  debtor,  must  be  sold  to  satisfy  the  judgment  in  the  inverse 
order  of  the  dates  of  the  purchases.* 

And  where  land  is  purchased  from  a  judgment  debtor,  the  purchaser  may, 
in  equity,  require  the  property  of  the  debtor,  or  lands  subsequently  sold  by 
him,  to  be  first  exhausted  in  satisfaction  of  the  judgment.* 

But  afier  a  sheriff's  deed  is  delivered,  it  is  too  late  to  object  that  the  judg- 
ment debtor  had  himself  sold  the  lands  levied  on,  and  still  owned  other  lands 
liable  to  execution.* 

The  purchaser  at  sherifi's  sale  without  notice  of  a  dormant  equity  prior  to 
the  return  of  the  execution  satisfied,  takes  title  as  a  bona  fide  purchaser  with- 

(u)  HO.  R.  444,  !4  O.  R.  365.  (y)  7().  R.  (part2)  148.  (w)  1  O.  R.  281. 
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out  notice,  although  the  sheriff's  deed  bean  date  subsequent  to  actual  notice 
given  after  the  sale/* 

A  purchaser  at  a  judicial  sale  will  overreach  a  purchaser  of  the  mortgagor, 
who  made  his  purchase  pending  an  appeal  from  the  Court  of  Common  Pleas 
to  the  Supreme  Court —judgment  in  the  Common  Pleas  having  been  against 
the  mortgagor.^ 

Where  lands  lie  in  one  county,  and  a  judgment  is  rendered  in  another,  and 
the  lands  hte  seized  in  execution,  sold,  sale  confirmed,  and  deed  ordered ;  and 
afterwards,  but  before  the  actual  execution  of  the  sherifTs  deed,  a  deed,  more 
than  one  year  old,  from  the  judgment  debtor  to  a  stranger,  (and  made  before 
the  levy  of  the  execution,)  is  placed  on  record  :  in  such  case,  the  purchaser 
under  the  executi<m  has  the  better  right ;  for  he  must  be  regarded  as  a  bona 
fide  purchaser  from  the  time  of  the  sale,  and  not  merely  from  the  time  the 
sheriff  makes  him  a  deed/ 

A  levy  upon  goods  and  chattels  sufiicient  to  pay  the  judgment,  is,  for  some 
purposes  deemed  a  satisfaction  of  the  judgment.  Thus,  where  such  a  levy 
was  made«  and  the  judgment  debtor  sold  his  real  estate  to  a  bona  fide  purchaser, 
and  afterwards  by  consent  of  parties  the  goods  and  chattels  were  restored  to 
the  defendant,  the  court  decided  that  the  purchaser  held  the  real  estate  dis- 
charged from  the  lien  of  the  judgment.* 


Sec.  III.      FORMS  of  RBTUBNS  to  fieri  facias,  and  VSNDITIOm  EXPONAS. 

1.    No  OoodSj  i'C.f  to  Fu  Fa. 

The  within  named  A.  B.  hath  no  goods  or  chattels,  lands  or  tenements 

within  my  county,  whereof  I  can  cause  the  within  mentioned  judgment  and 

costs,  or  any  part  thereof,  to  be  made,  as  within  I  am  commanded. 

Fees: 

S.  S.,  Sheriff  of  ^         county. 
[Date.] 

(Or,  brie^,) 

No  goods  or  chattels,  lands  or  tenements  [or  No  property]  found  whereon 
to  levy. 


2.    No  GoodSt  to  li*  Fa,9  against  an  Admmstrator. 

The  within  named  C.  D.  hath  no  goods  or  chattels  within  my  county, 
which  were  of  the  within  named  £.  F.,  deceased,  at  the  time  of  his  death,  in 
the  hands  of  said  CD.,  to  be  admiDisteied,  whereof  I  evi  cause  the  within 


(z)  ir>  Ohio  Rep.  285.  (z)  9  Ohio  Rep.  184. 

(y)  15  Ohio  Rep.  366.  (a)  7  Ohio  Rop.  (part  2)  148. 
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mentioned  judgment  and  costs,  or  any  part  therec^^  to  be  made,  as  witbin  I 
am  commanded. 

S.  €.,  Sheriff  of county. 

3.     Money  made  from  Goods, 

January  9,  1860. — Made  of  the  goods  and  chattels  of  the  within  named  A. 
B.,  the  amount  of  this  execution. 

Debt «- 

I>amages 

Interest -: 

v.. 

Costs i — ^ 

Increase  costs -• f  > 

m 

I 

Fees : 

S.  S.,  Sheriff  of  —  county, 


4.    Made  by  Money  received, 

January  9, 1860. — Money  made  in  full. 

Debt— $- 

Damages 

Interest #■ 

Costs t- 

Increase  costs 

Fees: 

S.  S.,  Sheriff  of  —  county. 

« 

6.    Money  made  in  Paru 

January  9,  I860.— Made  the  sum  of -— 

Deduct  my  commissions 

Balance  to  credit  of  this  Execut'n 

No  more  goods  or  chattels,  and  no  lands  or  tenements  found,  of  which  the 
residue  or  any  part  thereof  can  be  made. 

S.  S.,  Sheriff  of  ■         CQunty. 
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Fomis  of  Retanis. 


6.    Levy  on  Gooda^  and  ne  Scie* 

January  9,  1860. — ^Levied  on  the  goods  and  chattels  of  the  within  named 
C.  D.,  descrihed  in  the  schedule*  hereunto  annexed  marked  B.,  [estimated  to 
be  of  sufficient  value  to  satisfy  this  execution  ;  or  aay,  if  the  faet  be  so,  no 
more  goods  and  chattels,  and  no  lands  or  tenements  found  whereon  to  levy.] 

January  26,  1850. — ^Exposed  said  goods  and  chattels  to  sale,  but  the  same 
would  not  sell  for  want  of  bidders. 

.  Fees : 

S.  S. 

(B) 


A.  B.n 
a  D.J 


Schedule  of  property  levied  upon^  &c.,  by  virtue  of  the  annexed  writ :  Six 

sheep,  [dbc] 

S.  S.,  Sheriff county. 

[Dale.^ 


7.     Levy  on  Real  Estate  and  no  Sale  Jor  want  of  Time,  or  Printer^ a  Fees 

or  Bidders. 

No  gooda  and  chattels  found  whereon  to  levy. 

January  lOth^  1866. — Levied  oq  lands  and  tenements  as  the  property  of 

the  said  Q.  Di.  in  said  county  of ,  described  as  follows :  [Here  d^^eribe 

the  real  estate.'] 
'  [No  other  lands  or  tenements  found  whereon  to  levy  .3 

January  \%th^  1866.— ^axised  the  said  premises  to  be  appraised  by  the 
oaths  of  E.  F.,  Q.  H.  and  I.  J.,  (three  disinterested  freeholders,  resident  in 
said  county,  who  were  by  me  duly  sworn  to  impartially  appraise  said  premi^ 
sea,)  as  per  copy  of  appraisement  forthwith  thereafter  returned.*  Not  adver- 
tised for  sale  for  want  of  [time,  or  say  printer's  fees,  which  the  plaintiff* 
neglected  and  refused  to  furnish,  or  say 9  Advertised  for  sale  but  not  sold  for 
want  of  bidders,] 

Fees: 

8.  S.,  Sheriff*  of county, 

*  By  C.  M.,  Deputy  Sheriff: 

[Date.] 


8.    Let^  on  Seal  Estate^  and  Sale. 

m 

FoUow  the  preceding  form  to  the  *,  and  then  proceed  as  follows :]  I  adver- 

(ft)  The  SlatutQ  requtrea  a  schedule  to  be  returned  when  goods  are  returned  9>naohJ  for  want  of 
bidders;  Swan's  Stat.  472, 473. 
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tised  said  premises  for  sale  at  the  Court  House  in ^  cm  ^e day  of 

,  A^  D. ,  at  —  o'etocky  A.  M.,  [or  P.   M.,  or  Boy^  between  the 

hours  of,  [S^Cy  according  to  the/act^  in  a  newspaper  published  and  of  general 
circulation  in  said  county^  called  the  *,  and  afler  so  advertising  the  same 
for  more  than  thirty  days  previous  to  said  day  of  sale,  I  publicly  oibred  said 
premises  for  sale  at  the  said  time  and  place  ao  adveitised,  and  S.  T.  having 
then  and  there  bid  for  the  said  premises  —  dollars,  and  the  same  being 
more  than  two-thirds  the  appraised  value  of  said  premises,  and  he  being  the 
highest  and  best  bidder,  1  struck  ofT  and  sold  the  same  to  him. 

Made * 

Fees:  [iUmsJ] 


S.  S.,  Sheriff  of county. 

By  D.  S.,  Deputy  Sheiiff. 


9.     Stayed  by  Ityunction, 

.January  10,  I860.— This  execution  stayed  by  injunction  issued  from  the 

Court  of  Common  Pteas  of county. 

S,  S.,  Sheriff  of county. 


la     Stay$d  by  PbnrUif. 

Procure  the  indorsement  on  the  execution  of  the  plaintiff'^ $  attorney^  or 
his  writien  order^  staying  the  executionj  and  then  indorse :"]  This  execution 
stayed  by  order  of  L.  M.,  attorney  for  the  plaintiff. 

S.  S.,  Sheriff  of  — —  county. 


11.    Levy  on  Goods^  and  Trial  of  Sight  of  Property. 

January  10,  I860.— Levied  on  goods  and  chattels  estimated  to  be  of  the 

value  of  doDars,  which  were  claimed  by  E.  F.,  and  such  proceedings 

were  had  by  said  E.  F.  before  G.  H.,  a  justice  of  the  peace  of  said  county, 
that  said  G.  H.  issued  his  order  of  restitution  in  the  premises,  under  the  stat- 
ute in  such  case  made  and  provided  ;  and  I  accordifigiy  restored  said  goods 
and  chattels  to  said  £.  F. 

No  goods  and  chattels,  lands  or  tenraients  found  whereon  to  levy. 

Fees: 

B.  S.,  Sheriff  of  — ^  county.    . 

[Date.] 
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Amendment  of  Ifeturn. 


12.     Levy  on  Goods  which  were  taken  by  Writ  of  Replevin. 

JcofKUary  10,  1B60. — Levied  oq  the  followlDg  descsibed  goods  and  chattels : 
[Here  describe  tliemS] 

January  12,  1860t — Said  goods  and  chattels  were  taken  from  my  possession 

by  L.  S.,  the  coroAor  of cocmty,  by  virtue  of  a  writ  of  replevin,  issued 

agiiinst  me,  at  the  suit  of  E.  F.,  from  the  Court  of  Common  Pleas  of  said 
county. 

No  other  goods  and  chattels,  and  no  lands  or  tenements  found  whereon  to 
levy. 


Fees: 

m 

[Date.] 


S.  S.,  Sheriff  of county. 


13.     Return  to  Vendi,  with  li.  Fa.  Clause, 

I  am  of  the  opinion  that  I  cannot  cause  the  within  mentioned  money  to  be 
made  of  the  property  within  descnbed.  [Here  enter  the  further  levy^  pro- 
ceedingSj  ^e.f  as  in  the  above  forms. 


Sec.    rV.      AMENDMENT   OF   RETTTHN. 

In  general,  the  court  will  permit  the  officer  to  amend  his  return,  according  to 
the  truth.  The  application  is  addressed  to  the  discretion  of  the  court ;  and 
there  is  no  time  absolutely  fixed  as  a  bar  to  amendments/ 

But  where  third  persons  have  acted  upon  a  return  made,  and  their  rights 
will  on  (hat  account  be  prejudiced,  the  court  will  not  in  general  disturb  the 
return  ;^  or,  where  the  amendment  is  proper,  as  between  the  parties  to  the 
judgment,  and  therefore  allowed,  it  will  not  be  permitted  to  operate  to  the  pre- 
judice of  third  persons.' 

An  amendment  may  be  made  on  application  of  the  administrator  of  the 
sheriff."* 

If  the  order  is  made  to  amend  and  the  party  to  be  affected  is  then  in  court, 
he  cannot  afterwards  be  heard  upon  a  motion  to  rescind  the  order,  without  of- 
fering a  valid  excuse  for  not  resisting  it,  when  made.* 

• 

<a)  4  Ohio  Rep.  45, 64.  (d)  4  Ohio  Rep.  4b. 

(b)  8  B.  Honr.  471.  {e)  4  Ohio  Rep.  64. 

(c)  13  Ohio  Rep.  220. 

57 


1086  PROCECDINGS  UNDER  A  FIERI  FACIAS. 

Setting  aside  Levy—  Oit<tributioD  of  Money  made. 


Sec.  Y.    skttino  Asms  lbyt. 

Where  property  has  been  twice  ofiered  for  sale  and  not  sold  for  the  want  of 
bidders,  it  would  seem,  from  the  terms  of  the  statute,  that  the  defendant  may 
have  the  levy  set  aside.' 

Where  mortgaged  lands  are  levied  upon,  the  court,  on  motion  of  the  plaintiflT, 
will  set  aside  the  levy,  so  as  to  give  the  plaintiff  an  opportunity  to  have  an 
execution  levied  upon  other  lands.*  So,  if  the  title  of  the  defendant  to  the  land 
is  shown  to  be  defective,  the  court  will  set  aside  theievy. 

If  a  levy  is  set  aside  the  rights  of  the  plaintifi,  and  other  execution  creditors 
of  the  defendant,  are  precisely  the  same  as  if  no  levy  had  been  made.'' 


Sec.    VI.      DISTRIBUTION  OF   MONEY   MADE. 

Where  there  are  two  or  more  judgments  or  executions  against  the  same  de- 
fendant, and  the  plaintiff,  on  whose  execution  the  prc^rty  has  been  sold,  has 
not  a  priority  of  lien,  or  any  other  judgment  creditor  is  entitled  to  a  distributive 
share  of  the  money  made,  the  court,  on  motion,  will  distribute  the  money  ac- 
cording to  the  rights  of  the  several  parties.* 

If  there  are  several  executions,  so  that  it  becomes  necessary  to  collate  the 
dates  of  the  judgments,  executions  and  levies,  in  order  to  ascertain  the  legal 
rights  of  the  judgment  creditors,  the  court,  in  general,  refer  the  matter  to  some 
member  of  the  bar  to  report  upon  the  subject,  and  then  the  court  decide  the 
questions. 

The  orders  in  such  case  may  be  in  the  form  following: 

A. 

On  Judgment  and  Execution. 

c  -  ■ 

E.  P. 
C 
[^Naming  all  the  caaes."] 


I  D.J 
1.  P.-| 

Cb.  J 


On  Judgment  and  Execution. 


This  day  came  the  said  A.  B.,  by  Mr.  L.  his  attorney,  and  moved  the  court 
to  order  the  distribution  of  the  money  made  on  the  execution,  in  the  [fiist] 
above  named  case,  returned  to  this  term,  according  to  the  priorities  of  lien  and 
levies  in  the  cases  above  mentioned ;  and  thereupon  it  is  ordered,  that  Mr,  A. 
collate  the  dates  of  said  judgments,  and  the  dates  of  the  executions  and  levies, 
and  the  amount  of  each  of  said  judgments  now  remaining  unpaid,  so  far  as  the 

(f )  Swan's  Slat.  481.  (h)  20hio  R^.  S95. 

(r)  10  Ohio  Rep.  444.  (i)  5  Ohio  Rep.  225. 
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Distribution  of  Monev  made. 


same  may  be  necessary  to  present  for  the  decision  of  the  court  the  question 
made  by  said  motion,  and  report  the  priorities  of  lien  and  levies  in  the  premi- 
ses, and  the  latable  amount  of  said  money  made,  to  which  each  of  said  judg- 
ment creditors  may  be  entitled,  on,  [Ac.] 

[The  names  of  the 
cases,  &c.,  as  before.^ 

This  day  came  the  said  A.  B.,  by  Mr.  L.  his  attorney,  and  the  said  E.  F., 
[&c,]  and  the  motion  made  herein  on,  [dbc.,  or  at  our  last  term^  for  the  dis- 
tribution of  the  money  made  on  the  execution  in  the  [first]  above  named  case, 
came  on  to  be  heard  upon  the  repcnrt  of  Mr.  A.,  and  was  argued  by  counsel ;' 
on  consideration  whereof,  the  court  do  find  that  the  said  judgments  are  entitled 
to  said  money  made,  by  priority,  and  in  the  order  following : 

Ist.  The  said  judgment  of  A.  B.  against  C.  D. ;  and  then, 
3d.  The  said,  [&c.] 

And  the  court  do  order  said  money,  made,  to  be  paid  and  distributed  accord- 
ingly. 

(a)  If  the  questions  made  are  to  be  reriewed  ments,  are  as  follows :  [Mere  ut  forth  the  facU^ 

by  the  Supreme  Court,  insert  at  (a)  the  fiictsas  and  aU  the  facU  relied  upon;]  and  this  being  all 

found  by  the  report,  thus :  ^*  and  the  court  find  the  testimony  and  facts  before  the  court  on  this 

that  the  dates  of  said  judgments,  and  the  dates  motion.** 
of  the  execatioQS,  and  the  leries  under  said  judg* 
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CHAPTER  XXXII. 


AUAS,  VENDI.,  AND  CAPIAS  AD  SATISFACIENDUM. 

SECTION    I.      ALIAS,  AND  VENDITIONI  EXPONAS. 

II.      IN   WHAT  CA0B8  A  CAPIAS  AD  SATIBFACIBNDUM  KAY  I88UK,  AN9  THB 
ALLOWANCE  THERBOF. 

III.      PROCEEDINOS  OF  THE  OFFICER,  ETC.,  UNDER  A  CA.  SA. 


Sec.   I.      ALIAS,   AND   VENDITIONI   BXFONAB. 

If  a  part  only  of  the  judgment  has  been  levied  and  made  by  execution,  the 
plaintiff  may  sue  out  an  alias  fi.  fa.  for  the  residue.^ 

If  the  defendant  has  escaped  from  a  ca.  sa.,  or  the  ca.  sa.  has  become  inef- 
fectual by  the  death  of  the  defendant,"  or  if  the  defendant  has  taken  the  benefit 
of  the  prison  bounds,*  or  there  has  been  a  return  of  no  goods,  &c.  to  a  fi.  fa.,  or 
a  return  of  not  found  to  a  ca.  sa.,  the  plaintiff  may  sue  out  an  alias. 

Before  an  execution  is  executed,  the  plaintiff  may  abandon  it,  and  sue  out  an- 
other execution ;d  but  not  after  the  first  is  executed.  We  have  already  seen* 
that  the  plaintiff  may  have  executions  running  to  different  counties  at  the  same 
time. 

If  goods  or  lands  levied  on,  remain  unsold,  a  vendi.  may  issue.^ 


Sec   IL      in   what   cases   a   capias  ad   SATIS^ACIENDirM   MAT   ISSUE,   AND   THE 

ALLOWANCE   THEREOF. 

We  have  already  pointed  out  the  cases  which  do  not  come  within  the  pro- 
visions of  the  non  imprisonment  act,  and  in  which  a  capias  ad  respondendum 
can  be  issued,  without  the  particular  afildavit  required  by  the  non  imprisonment 
act.'  Under  the  construction  given  by  the  Supreme  Court  to  the  non  impris- 
onment act,  it  would  seem,  that  a  capias  ad  satisfaciepdum  cannot  issue,  even 

(a)  See  ihe  Fornix  ante  p.  1016.  (e)  Ante  p.  lOll. 

(b)  Swan's  Stat.  483.  ^  (f )  Ante  p.  1010. 

(c)  Id.  486.  (g)  See  ante  p.  126,  127. 

(d)  Tidd,  912 : 1  Blackf.  179. 
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In  what  Caaes  Issued. 


in  such  cases,  except  by  order  of  the  court  or  a  judge  ;  and  that  where  a  ca- 
pias ad  respondendum  has  been  duly  issued,  in  cases  provided  for  by  that  act, 
upon  affidavit  filed,  and  judgment  is  had,  no  capias  ad  satisfaciendum  can  be 
issued  on  the  judgment,  unless  a  new  affidavit  and  other  proof  is  adduced,  and 
the  court  or  judge  orders  the  ca.  sa.,  for  the  causes  mentioned  in  the  act.^ 

(h)  The  following  remarki  of  Hitchcock,  J^  wQl  act  would  of  neceflaity  do  so.  For,  most  of  the 
be  found  in  tiie  case  of  Hyatt  v.  Robiason,  15  Ohio  causea  for  issuing  a  ca.  ad  res.  and  a  ca.  sa.  arc  tho 
Rep.  357 :  "  Previous  to  the  enactment  of  the  law  to  same,  and  must  relate  to  the  same  cause  for  issuing 
abolish  imprisonment  for  debt,  it  was  at  the  election  both  writs ;  and  if  the  first  was  properly  issued  and 
of  the  Judgment  creditor  to  proceed  against  the  the  cause  for  issuing  "  established,"  (as  it  must  bo, 
property  of  his  creditor  by  writ  of  fi.  ft.,  or  against  by  the  express  terms  of  the  statute,)  it  is,  to  say  the 
the  body  oi  his  debtor  by  writ  of  ca.  en.  But  since  least  of  it,  a  matter  of  supererogation  to  require  the 
the  enactment  of  that  law,  judgments  cannot  be  en-  same  fact  in  the  same  case,  to  be  again  established  for 
forced  by  ca.  sa.^  except  in  certain  specified  cases ;  the  purpose  of  charging  a  party  already  in  custody  for 
and  an  examination  of  the  cases  specified  will  diow,  the  same  executed  fraud  or  intended  iraud. 
that  it  is  only  where  a  debtor  attempts  to  defraud  his  But  what  renders  it  evident  to  my  mind,  that  the 
creditors,  can  he  be  arrested  and  imprisoned.  This  construction  of  the  statute  has  been  mistaken  is  this  : 
law  is  one  faTorable  to  the  personal  liberty  of  the  cit-  The  object  of  issuing  a  ca.  ad  res.  is  simply  and  only 
Iken,  and  should  be  Ubcrally  construed  to  effect  that  for  the  purpose  of  having  the  fraudulent  defimdant 
object.  By  this  law,  no  process  either  mesne  or  final,  forthcoming  when  a  ca.  so.  is  issued  on  the  judgment, 
can  issue  against  the  body  of  a  defendant  except  in  or,  if  he  cannot  be  found,  that  his  special  bail  may  be 
pursuance  of  an  order  previously  made  by  the  court,  made  responsible.  Now  under  the  constructioH  of 
or  a  Judge  of  the  court  from  which  the  process  is  is-  this  law  by  the  Supreme  Court,  the  plaintiff  is  jufit  as 
sued.  If  it  be  issued  without  such  order,  it  is  void,  far  from  having  the  only  benefit  of  a  ca.  ad  rca.  con- 
as  to  all  persons  interested,  except  the  officer  to  whom  templated  by  law,  after  he  has  procured  the  process 
it  is  directed,  and  voidable  as  to  him."  The  usually  and  arrested  the  frandnknt  debtor,  as  if  the  process 
accurate  Judge  is  of  couna  mistaken  in  saying  that  an  had  not  issued.  For,  the  statute  docs  not  authorize 
order  is  required  by  the  non  imprisonment  act,  for  the  coiirt  or  a  judge,  to  allow  the  issuing  of  a  ca.  sa. 
the  issuing  of  mesne  process  against  the  body,  and  I  if  the  defendant  has,  at  the  time  of  the  application  or 
am  authorised  by  hhn  to  say  so.  previous  thereto,  ^taally  ran  away ;  and  special  bail 

I  do  not  think  the  Bupreaae  Court  have  given  a  cor-  cannot  be  charged,  unless  a  ca.  sa.  is  issued  and  a  i» 

rect  construction  to  the  non  imprisonment  act    I  turn  made,  not  foxmd :  so  that,  all  that  the  fraudulent 

suppose  all  that  is  said  in  the  statute  in  relation  to  a  debtor  has  to  do  to  discharge  his  special  bail,  is  to  run 

ca  sa.  is  applicable  only  to  eases  where  no  capias  ad  a^"^  befiore  an  i^plicatian  is  made  for  a  ca.  sa.    If 

respondendum  had  been  previously  issued  ;  in  other  he  is  about  to  run  away,  a  ca.  sa.  may  be  allowed ;  if 

words,  that  the  statute  intended  to  permit  a  plaintifi*,  >»e  has  run  away,  no  ca.  sa.  can  issue.    This  is  not  the 

as  a  matter  of  course,  to  issue  a  ca.  sa.  on  his  judg-  fimltof  the  law,  but  of  the  construction  given  to  itby 

ment,  if  he  had  regularly  sued  out  a  ca.  ad  res.,  or  the  Supreme  Court 

held  the  defendant  to  baiL  No  allusion  has  been  made  to  the  first  section  of  the 

Before  the  non  imprisonment  act  was  passed,  a  ca.  »««» imprisonment  act,  because  there  is  nothing  in  it, 

m.  could  issue  as  a  matter  of  course,  if,  by  die  order  whirii  either  favors  or  is  opposed  to  the  question  of 

of  the  Court  or  Judge,  a  ca.  ad  res.  hrtd  been  previ-  construction  under  consideration, 

ously  ordered  and  issued.    The  Legislature,  hi  limit-  The  old  law  allowing  the  imprisonment  of  debtors 

ing  the  issuing  of  a  ca.  ad  rea.  would  very  naturally  waa  a  barbarous  one;  inasmuch  as  it  permitted  a 

provide  for  the  allowance  of  a  ca.  sa.  on  judgments  creditor  wantonly  to  imprison  an  honest  debtor,  who 

and  decrees,  where  the  suit  had  been  commenced  had  no  means  of  paying  his  debt    The  public  mind 

otherwise  than  by  a  ca.  ad  res. ;  and  aU  that  is  said  in  had  so  Uvely  a  sense  of  this  faijuetice,  and  a  reform 

the  non  imprisonment  act  as  to  the  Issuing  of  a  ca.sa.  was  so  manifestly  demanded,  for  the  protection  of 

may  and  as  I  conceive  was  intended  to  apply  only,  to  honest  and  poor  debtors,  that  there  still  remahis  a 

cases  where  the  defendant  had  not  been  previously  morbid   and   diseased  sympathy  even   for  fraudu- 

taken  on  a  ca.  ad  res.    The  provisions  of  the  non  im-  fcnt  debtors ;  and  hence  it  is  pretty  generally  under- 

priaonment  act  relating  to  the  ca.sa.  commences  thus:  stood,  that  the  courts  not  only  give  a  ttfr«raZ  amstrue- 

"On  any  Judgment  or  dterte,  the  court  when  in  ses-  t^O"  to  the  non  imprisonment  laws  in  fhvor  of  the 

slon,  or  any  judge  thereof^  in  vacation,  may  order  a  debtor,  but  a  most  technical  and  stringent  coniitruc- 

ca.  sa."  Sec.    If  this  provision  itself  did  not  show  that  tion  against  the  cretlitor.    Time  and  commorcinl  cu- 

the  legislature  was  dealmg  with  judgments  and  de-  pidity  will  soon  bring  about  a  more  wholesome  state 

crces  where  there  hod  been  no  ca.  ad  res.  prcviotnly  of  opinion, 
issued,  which  I  thhik  it  does,  the  general  scope  of  the 
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The  statute*  provides,  that  on  any  judgment  or  decreet  the  court,  when  in 
session,  or  any  judge  thereof,  in  vacation,  may  order  acapias  adsatisfiiciendum, 
to  be  issued  against  the  judgment  debtor,  on  the  appUcaiion  of  the  judgment 
creditor,  or  his  lawful  attorney,  if  sudi  cofurt  or  judge  Aall  be  satisfied,  by  the 
affidavit  of  such  applicant,  and  such  other  testimony  as  he  shall  present,  of 
the  existence  of  either  of  the  following  particulars : 

Fiost :  That  the  judgment  debtor  has  removed,  or  is  about  to  remove,  any 
of  his  property  out  of  the  jurisdiction  of  the  court,  with  intent  to  prevent  the 
collection  of  the  money  due  on  the  judgment  or  decree ;  or 

Second :  That  he  has  property,  rights  in  action,  evidences  of  debt,  or  acmie 
interest  or  stock  in  some  corporation  or  company,  which  he  frauduleMly  con- 
ceals, or  unjustly  refuses  to  apply  to  the  payment  of  the  judgment  or  deecree : 
or 

Third :  That  he  has  assigned  or  disposed  of,  or  is  about  to  assign  or  dispose 
of  his  property,  or  rights  in  action,  with  intent  to  defraud  his  creditora,  or  give 
an  unfair  preference  to  some  of  them :  or 

Fourth :  That  he  has  converted,  or  is  about  to  convert  his  property  into 
money,  with  intent  to  prevent  its  being  taken  on  execution :  or 

Fiflh :  That  he  fraudulently  contracted  the  debt,  or  incurred  the  obligation, 
on  which  the  judgment  or  decree  was  rendered :  or 

Sixth :  That  he  is  about  to  remove  his  person  out  of  the  state  or  county, 
with  intent  thereby  to  defraud  his  creditors  :*  or 

Seventh :  That  he  is  not  a  citizen  or  resident  of  this  state :  or 

Eighth :  That  he  has  converted  his  property  into  money,  for  the  purpose  of 
placing  it  beyond  the  reach  of  his  creditora. 

There  must  be  an  affidavit  of  the  appUcant  and  other  testimony.  This  tes- 
timony must  be  sufficient  to  satisfy  the  courtor  judge,  of  the  existence  of  one  of 
the  particulara  above  mentioned. 

The  general  rules  before  stated,^  as  to  what  facts  and  circumstances  should 
be  stated  for  the  purpose  of  procuring  a  capias  ad  respondendum,  are  equally 
applicable  to  affidavits  to  procure  a  ca.  sa.' 

So,  the  forms  already  given""  as  respects  the  facts  and  circumstances  to  be 
stated  in  affidavits  to  procure  a  capias  ad  respondendum,  where  the  affiants  can- 
not swear  positively  to  the  particular  required  by  the  statute,  are  equfdiy  appli- 
cable to  affidavits,  upon  an  application  for  a  ca.  sa* 

(i)  Swan's  Stat.  647,  648  619;  41  vol-  Stat,  the  said  depsnent  further  saith,  that  the  said 

28.  Hockspringer  is  obout  to  dispose  of  his  property 

( j)  41  vol.  Stat.  28.  with  intent  to  defraud  his*  said  Hockqinngar^, 

(k)  Ante  p.  131.  creditora."    It  will  be  observed,  that  this  was 

(1)  In  the  case  of  Hockspringer  v.  Blacken-  not  an  affidavit  of  simple  belief,  but  ot  the  pos- 

burg,  16  Ohio  Rep.  304,  it  was  held,  that  if  a  itive  ezist^ice  of  fact.    An  affidavit,   stating 

creditor  swear  poeitively  to  the  particular  re-  that  the  deponent  verily  believoe  the  partiedar 

quired  to  be  established,  in  order  to  authorize  to  be  true,  is  not  probably  sufficient,  without  a 

the  issuing  of  a  ca.  ad  respondendum,  it  will  statement  of  facts  which  show  prima  fiidetbat 

be  sufficient.    The  affidavit  in  that  case,  after  the  particular  believed  is  true.    See  ante  p.  131. 

stating  the  indebtedness,  was  as  follows :  "And  (m)  Ante  p.  140  to  143« 
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Form  of  Precipe  and  JSffidavitfor  a  Capias  ad  Satiafaciendtnn. 
Common  Pleas. 


C.  D.J 


Judgment   [or  Decree]  of  —  Com.  Pleas,  rendered  at 
Term,  A,  D. . 


Issue  a  ca.  sa.  on  above,  as  per  allowance. 

To  Clerk Com.  Pleas.  L.  S.,  Attorney  for  plaintiff. 

IDate.'] 

The  Stat«  of  Ohio, county,  ss. 

The  abore  named  A.  B.  maketb  oath  and  says,  that  the  above  named  C.  D. 

is  justly  and  truly  indebted  to  this  deponent  in  the  sum  of [Here  state 

the  amount  of  the  judgment  or  decree  and  costs,"]  upon  and  by  virtue  of  a 
[judgment,  or  say  decree]  of  said  Court  of  Common  Pleas  of  said  county, 
whereby  [this  deponent]  recovered  against  the  said  C.  D.  the  said  sums  of 
money  herein  above  mentioned,  and  which  are  due  and  unpaid,  and  said  pudg- 
ment  or  decree]  remains  in  full  force  and  unsatisfied. 

If  the  affidavit  is  made  by  the  attorney  of  the  plaintiff,  say :]  -^  L.  S. 
maketh  oath  and  says  that  he  is  the  lawful  attorney  of  the  said  A.  B.,  in  the 
premises,  and  that  the  said  C.  D.  is  justly  and  truly  indebted  to  the  said  A.  B. 
in  [&c.,  proceeding  as  fdfove. 

This  deponent  further  says,  that  [Here  state  one  of  the  particulars  above 
mentioned  for  the  allowance  of  a  ca.  su.,  either  positively,  or  that  **  the  depc 
nent  has  reason  to  believe,  and  does  believe  ihBij*\^c.,  and  then  set  forth  such 
facts  and  drcumstanees,  threats,  or  dedarations,  as  establish  prima  facie  the 
particular  f  beginning  the  statement  of  the  facts  and  circumstances  thus  ;— 
And  that  the  grounds  of  that  belief  are  [dbc.    See  ante^  p.  140  to  143. 

The  other  testimony  besides  the  affidavit  of  the  applicant,  may  be  either  oral 
or  by  affidavit.    If  by  affidavit,  it  may  be  entitled  thus : 

Com.  Pleas. 


L.  B.1 
V.       I 

I.  D.J 


A.  B.  . 

_      Judgment  [or  decree]  of Com.Pleas.  Application  for  a  ca.sa. 

Ci 


The  State  of  Ohio,  — ^  County,  ss.    S.  S.  maketh  oath  and  sa3r8,  [&c. 

The  order  of  the  judge  allowing  the  ca.  sa.  to  issue,  should  be  indorsed  on 
the  praecipe  or  affidavit,  and  filed  in  the  clerk's  office  with  the  piscipe. 
It  may  be  in  the  form  following : 

Form  of  Judge* s  Order  Jor  a  Ca.  Sa, 

On  application  of  [A.  B.,  or  say,  L.  S.,  the  lawful"  attorney  of  A.  B.,]  and 

(n)  Thifl  18  tl|A  language  of  the  Statute. 
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Order  for  Allowance,  and  Proceeding^  under* 

I  being  satisfied  by  the  affidavit  of  said  applicant,  and  other  testjmoDy  pre- 
sented to  me  by  him,  that  [^Here  state  the  particulars  in  the  terms  of  the  sta- 
tute as  thus :  CD.,  [above  or  within  named,]  has  converted  his  pro|)erty  into 
money  with  intent  to  prevent  its  being  taken  on  execution,]  I  do  order  a  capias 
ad  satisfaciendum  to  be  issued  against  the  said  C.  D.  on  the  [above  or  within] 
mentioned  [judgment  or  decree.] 

M.  M.,  Associate  Judge  of Com.  Pleas. 


IDate.'] 


C.  D.J 


Form  of  Order  of  Court  for  a  Ca.  Sa. 

Judgment,  [or  decree  J  at Term,  a.  d.  - 

Application  for  a  Ca.  Sa. 


On  motion  of  the  said  A.  B.  [or  say.  On  motion  of  Mr.  S.,  the  lawful  attor- 
ney  of  the  said  A.  B.]  and  it  appearing  to  the  satisfaction  of  the  court  by  the 
affidavit  of  said  A.  B.,  and  other  testimony  presented  to  the  court  by  him,  that 
[Here  state  the  particular  as  described  above,']  It  is  ordered,  that  a  capias  ad 
satisfaciendum  issue  against  the  said  C.  D.  on  the  above  judgment  [or  decree.] 


Sec.   III.      PROCEEDINGS  OF  THE  OFFIOERf  &C.,  UMDEE  A  CA.  SA. 

What  has  been  already  scud  as  to  the  execution  of  a  capias  ad  responden- 
dum, is  equally  applicable  to  a  ca.  sa.,  and  need  not  be  repeated.'' 

If  the  officer  does  not  use  due  diligence  in  making  the  arrest,  and  unneces- 
sarily  delay  it,  he  will  be  liable  to  suit,  and  the  plaintiff  will  recover  what  he 
may  have  Jost  on  account  of  the  body  of  the  defendant  not  being  taken.^ 

If  the  defendant  delivers  and  sets  off  to  the  officer,  sufficient  property,  real 
or  personal,  to  satisfy  the  judgment  and  costs,  he  must  be  discharged.'i  The 
property  received  in  such  case  is  treated  by  the  officer  as  a  levy,  and  sold  ac- 
cordingly.*" 

If  the  defendant  neither  pays  the  amount  of  the  execution,  nor  delivers  or 
sets  ofi  property,  he  must  be  taken  to  the  jail  of  the  county.  He  cannot  be 
confined  elsewhere.'  The  jail,  the  prison*  bounds,  a  habeas  corpus,  or  the  ben- 
efit of  the  insolvent  law,°  are,  in  general,  the  only  alternatives  for  the  defend- 
ant.    He  cannot,  as  upon  a  capias  ad  respondendum,  give  a  bail  bond. 

The  officer,  afler  the  defendant  is  actually  imprisoned,^  must  allow  him  the 
privilege  of  the  prison  bounds,  if  he  executes  a  bond,  payable  to  the  plaintiflT, 

(o)  See  ante,  p.  146  to  150.  (r)  2  Ohio  Rep.  327. 

(p)  5  T.  R.  40;  4  M.  &  W.  145.  (s)  2  Ohio  Rep.  318. 

(q)  Swan's  Stat.  483.    And  so  when  the  ca.  (t)  See  ante,  159. 

sa.  is  issued  for  a  fine  for  an  ossaultand  battery.  (u)  See  ante,  160. 

2  Ohio  Rep.  327.  (v)  See  ante,  159. 
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Bond  for  the  Prison  Limits. 


with  tw  or  more  sureties,  residents  of  the  county,  such  as  two  of  the  judges 
of  the  Court  of  Common  Pleas,  or  justices  of  the  peace  shall  approve,  in  dou- 
ble the  amount  for  which  the  defendant  stands  committed,  conditioned  for  his 
safe  continuing  in  the  custody  of  the  jailon  within  the  hmits  of  the  prison 
bounds,  until  legally  discharged.* 

The  prison  bounds  extend  to  the  limits  of  the  county.*"  If,  afler  the  prison 
bounds  bond  is  executed,  the  limits  of  the  county  are  changed,  it  does  not  alter 
the  prison  limits  as  to  the  defendant.' 

A  certificate  of  discharge  under  the  insolvent  law,  discharges  the  sureties 
upon  the  bond,  although  the  proceedings  are  afterwards  dismissed,  and  the  de- 
fendant remains  within  the  prison  limits.'  And  a  discharge  of  the  defendant 
in  any  manner,  is  a  discharge  of  the  sureties.'  So,  if  the  ca.  sa.  was  void  or 
was  quashed,  because  issue4  without  the  order  of  a  court  or  judge,  as  required 
by  the  non  imprisonment  act,  the  prison  bounds  bond  can,  on  that  account,  be 
avoided.* 

The  bond  may  be  in  the  form  following : 

JFbrm  of  the  Bond  for  the  Prison  Bounds. 

Know  all  men  by  these  presents,  that  we,  C.  D.,  E.  F.  and  Q.  H.,  are  held 
and  bound  .to  A.  B.,  in  the  sum  of,  [double  the  turn  for  which  the  prisoner 
stands  eommitted']  ;  for  the  payment  of  which  we  jointly  and  severally  bind 
ourselves.     Sealed  with  our  seals,  and  dated  this day  of ,  a.  d.  — . 

The  condition  of  this  obligation  is  such,  that  whereas,  on  the  ^-^  day  of 
,  A.  D.  — ^,  a  ca.  sa.  issued  from  the  Court  of  Common  Pleas  of 


county,  upon  a  judgment  rendered  by  said  court,  at  their term  a.  d. , 

against  said  C.  D.,  at  the  suit  of  said  A.  B.,  for  $ —  debt,  $ —  damages, 

costs ;  by  virtue  of  which,  the  said  C.  D.  was  committed  to,  and  is  now  im- 
prisoned in  the  jail  of  said  county:  Now,  if  the  said  C.  D.  shall  safely  con- 
tinue in  the  custody  of  the  jailor  of  said  county,  within  the  limits  of  the  prison 
bounds  of  said  county,  until  legally  discharged,  then  this  obligation  to  be  void, 

otherwise  in  full  force. 

C.  D.,    [Seal.] 

E.  F.,     [Seal.] 
Attest,  S.  S.  G.  H.,    [Seal.] 

We,  the  undersigned,  justices  of  the  peace  in  and  for  said  county  of ,  do 

hereby  approve  of  the  above  named  E.  F.  and  G.  H.,  as  good  and  sufficient 

sureties  in  the  premises. 

L.  S.,  Y.  p. 

IDate.']  T.  J.,  j.  P. 

( w)  Swan's  Sut.  735.  U)  10  Ohio  Rep.  357 ;  3  Wend.  184 ;  4  Blackf. 

(x)  10  Ohio  Rep.  392.  190. 

(y)  9  Ohio  Rep.  100.  (a)  15  Ohio  Rep.  272. 
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E^scape  —  Jail  Fees,  &«•  —  Returns. 


.Tbe  bond  is  left  with  the  sheriff  until  the  plaintiff  demands  it.  If  there  be 
two  or  more  executions,  bonds  should  be  taken  in  each  case.,, 

A  summary  of  the  law  relating  to  escapes,  where  the  arrest  is  on  a  capias  ad 
respondendum,  has  already  been  given,*"  and  the  law  relating  to  escapes  in  a 
ca.  sa.,  is  at  the  same  time  alluded  to. 

The  law,  it  will  be  observed,  is  very  different  in  regard-  to  the  duty  of  the 
officer  under  the  two  writs.  Upon  a  ca.  sa.,  the  officer  is  bound  to  keep  the 
defendant  in  custody  in  the  jail,  and  if  he  voluntarily  permit  him  to  go  at  large* 
cannot  retake  him ;  but  if  the  escape  is  negligent,  the  officer  may  retake  the 
defendant.^ 

If  the  escape  is  without  the  consent  of  the  plaintiff,  it  seems  that  nothing  bat 
the  act  of  Grod,  or  the  enemies  of  the  country,  can  excuse  tbe  sheriff"* 

If  the  plaintiff  discharges  the  defendant,  or  one  of  several  defendants  from 
the  arrest  under  a  ca.  sa.,  the  execution  and  the  judgment  are  satisfied,  and 
may  be  so  entered ;"  for  the  arrest  was  a  satisfaction  of  the  judgment,  and  con* 
sequently  discharged  the  lien  of  the  judgment  on  the  lands  of  the  defendant/ 

Where  the  writ  is  received  from  another  county,  the  officer  is  not  bound  to 
execute  it,  unless,  indorsed  by  the  clerk  who  issued  it,  ^  funds  are  deposited  to 
pay  the  sheriff  on  this  writ  ;"<  and  after  the  defendant  is  conveyed  to  the  jail 
of  the  proper  county^  from  whence  the  writ  issued,  the  clerk  pays  the  fees.' 

The  plaintiff  is,  in  the  first  instance,  liable  to  the  officer  for  the  jaii  fees,  and 
if  required,  weekly  in  advance.  They  are  taxed  as  accruing  costs  against  the 
defendant.* 

The  forms  of  returns  to  a  ca.  sa.  are,  in  general,  the  same  as  to  a  capias  ad 
respondendum,  except  that  no  bail  can  be  taken,^ 

(b)  2  Ohio  Rep.  277.  (g)  Swan's  Stat.  402.    For  the  fees  in  such 

(c)  Ante  p.  158.  casei  see  Id.  401. 

(d)  SBIackf.  14;  4  Id.  193;  10  Mass.  206;  (h)  Id.  481,  sec25. 
24  Wend.  381;  6  Ohio  Rep.  13.  (i)  Id.  649. 

(e)  6  Blackf.  35;  5  lb.  534;  4  Id.  201;  7  (j)  See  the  forms  of  returns,  ante,  p.  151  to 
Cowen,  .^74.  153 :  Nos.  1, 3, 7,  9,  10,  11. 

(f)'ll  Ohio  Rep.  42;  Wright's  Rep.  447;  1 
Cowent  56. 
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Sec   I.      PROCEBBINOS   ON  THE   HABERE    FACIAS  P088BB8I0NBM. 

The  form  of  the  writ  has  been  already  giren.' 

In  executing  the  writ,  the  lessor  of  the  plaintiflT,  in  general,  points  out  to  the 
sheriflr  the  premises  demanded  under  the  habere  facias  ;  and  the  sheriff  accor^ 
ding  to  the  direction  of  the  lessor  of  the  plaintiff,  delivers  possession."  The  les- 
sor of  the  plaintiff  and  sheriff,  in  this,  act  at  their  peril.' 

When  the  verdict  is  special,  and  locates  the  premises,  the  lessor  of  the 
plaintiff  and  sheriff  must  be  guided  by  it.** 

The  execution  of  the  writ  is  not  complete,  until  the  officer  has  given  the 
lessor  of  the  plaintiff  or  his  agent  possession  ;  and  if  there  are  several  persons 
in  possession,  a  delivery  of  the  part  held  by  each  should  be  made.*  But  if 
there  be  but  one  person  in  possession,  and  that  person  be  removed,  or  submit, 
a  delivery  of  part  may  be  made  in  the  name  of  the  whole/  Actual  posses- 
sion-, however,  should  in  general  be  given  ;  for,  if  persons  be  left  in  the  premi- 
ses, the  execution  is  not  complete.  If  possession  of  a  house  is  to  be  given, 
the  goods  should  be  removed. 

It  seems,  if  the  tenant,  immediateiy  after  the  officer  has  given  possession  to 

(a)  Ante  p.  1018,  1019.  c)  Id.  lb.;  4  Dana  371;  6  Id.  226;  8  Id. 

(b)  Adams,  Eject.  307;  2  J.  J.  Mafsh.  389;    312;  5  Litt.  323; 

5  Blackf.  143.  (d)  3  Cowen  291. 

e)  Adams,  Eject.  309 ;  5  Dana  378. 
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Habere  Fucias  —  Restitution. 


the  lessor  of  the  plaintiff)  ejects  him,  the  sheriflf  may  restore  him,  as  the  writ, 
in  such  case,  was  not  fully  executed.' 

It  is  held  in  New  York,  that  if  immediately,  or  soon  after  the  officer  has 
given  possession  to  the  plaintiff*,  the  plaintiff*  is  turned  out  by  the  defendant, 
or  any  one  claiming  under  him,  a  new  writ  may  issue  before  the  return  day  of 
the  first,  but  not  if  the  plaintiff*  is  turned  out  by  a  stranger.'  But  it  may  be 
doubted  whether,  aftor  the  habere  facias  has  been  executed,  and  the  officer  has 
put  the  plaintiff*  in  full  possession  and  entire  control  of  the  premises,  the  plain- 
tiff* has  any  other  remedy,  if  dispossessed,  than  an  action  of  forcible  entry  and 
detainer,  or  another  action  of  ejectment.** 

The  sheriff*  has  a  right  to  break  open  doors  to  execute  the  writ.' 

After  the  demise  laid  in  the  declaration  has  expired,  a  habere  facias  cannot 
issue  ;^  and  the  demise  cannot  be  extended  after  judgment.^ 

A  defendant  in  ejectment  cannot  in  general,  transfer  his  possession,  so  as  to 
defeat  the  service  of  the  habere  facias  ;  nor,  it  seems,  would  even  a  sale  on 
judgment  and  execution  against  him,  protect  the  purchaser  in  his  possession, 
against  the  habere  facias.^ 


Sec.  II.     WRIT  OF  restitution. 

We  have  already  seen  that  the  sheriff*  delivers  possession  on  a  habere 
facias,  according  to  the  directions  of  the  lessor  of  the  plaintiff*.  If  possession 
is  taken  of  more  land  or  other  land  than  was  recovered,  the  court  will  order 
restitution  of  such  part  as  was  not  included  in  the  verdict  and  judgment."" 

So,  where  a  judgment  by  default,  or  other  judgment  in  ejectment,  which  has 
been  carried  into  eff*ect  under  a  habere  facias,  is  afterwards  set  aside  for 
irregularity,  or  fraud,  or  surprise,  or  otherwise  avoided  by  the  judgment  of  the 
court,  or  if  parties  have  been  ousted  by  an  illegal  execution,  the  court  will 
award  restitution." 

The  writ  of  restitution  issued  in  such  cases,  is  usually  in  the  form  fdlowing : 

Writ  of  HfMitution. 

The  State  of  Ohio, County,  ss  : 

To  the  sheriff*  of  said  County,  Qreeting : 

Whereas  by  our  writ  reciting.  That  whereas  John  Doe  on  the day  of 

A.   D.  in  our  Court  of  Common  Pleas  within  and  for  the  said  county 

(f)  Adams,  Eject.  309;  Watson  on  Shrfis.        (1)  9Cowen233. 

216.  (m)  5  Cowen  418 ;  5  Johns,  366. 

(g)  11  Wend.  182.  (n)  4  Dana  371 ;  8  Id.  312;  2  Id.  52;  2  J.  J. 
(h)  See  5  Ohio  Rep.  509 ;  2  Dana  52 ;  7  J.  J.    Marsh.  388 ;  3  Id.  5  ;  7  Id.  628,  635 ;  3  Bibb. 

Mareh.  42 ;  1  Taunt  55 ;  3  Pennsyl.  228.  314  ;  6  Dana  226 ;  3  Halst.  161 ;  1 1d.  431 ;  3 

(Jf^  4  Biackf.  18.  Marsh.  393,  521 ;  1  Monf  15 ;  3  Id.  51 ;  5  Id- 

( j)  3  A.  K.  Marsh.  392;  2  Qibb.  148.  542,  1  Lit.  237 ;  5  Id.  304;  Peters  C.  C.  R«p. 

(k)  2  Dana  57.  444 ;  7  Halst.  32L 
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Who  may  have  Relief  as  such. 

- "  -'  ...  ,  I  .-I,-—-  .1  I.  ,    -■  — . 

of ,  recovered  against  John  Smii^f  his  term  yet  to  come  in  [two  messuages^ 

^c,  08  in  the  habere  fadae^  situate  in  your  bailiwick,  which  John  Rogers 
had  demised  to  said  John  Doe  ior  a  tenn  not  yet  ended,  we  lately  commanded 
you,  that  you  should  cause  the  said  John  Doe  to  have  his  possession  of  his 
term  aforesaid  yet  to  come,  in  the  tenements  aforesaid  with  the  appurtenances, 
and  how  you  should  execute  that  our  writ  you  should  make  appear  to  the 
Judges  of  our  said  Court  of  Common  Pleas,  on  the  first  day  of  their  next 
term  ;  by  virtue  of  which  writ  you  caused  the  said  John  Doe  to  have  posses- 
sion of  his  term  aforesaid  in  the  tenements  aforesaid,  as  by  your  return 
thereof  appears  :  and  because  that  writ  did  wrongfully,  unadvisedly  and  erro- 
neously, issue  out  of  our  said  Court  of  Common  Pleas ;  Therefore  we  com- 
mand you,  that  without  delay  you  restore  to  the  said  Joseph  Smith  his  full 
possession  of  said  tenements,  with  the  appurtenances,  from  him  so  unjustly 
taken  as  aforesaid  :  and  how  you  shall  execute  this  writ,  make  appear  to  the 
Judges  of  our  said  Court  of  Common  Pleas,  on  the  first  day  of  their  next 
term ;  and  have  you  then  there  this  writ. 

Witness  F.  C,  Clerk  of  our  said  Court  of  Common  Pleas,  at  C,  this 

day  of—,  A.  p. . 

F.  C,  Clerk. 


Sec.  III.    OCCUPYING  cuhmants. 

The  act  of  March  10, 1831,®  relating  to  occupying  claimants,  has  been  mate- 
rially modified  by  the  act  of  March  22,  1849,^  which  gives  the  occupying 
claimant  the  right  to  choose  whether  he  wiU  demand  pay  for  his  improvements, 
or  take  the  land  and  pay  the  successful  claimant  its  value.  As  there  are 
numerous  cases  pending  under  the  old  law  to  which  the  recent  law  cannot  be 
applied,  and  a  construction  has  not  yet  been  given  to  the  act  of  1849, 1  shall 
in  the  first  place,  give  the  proceedings  under  the  act  of  1831,  as  if  the  act  of 
1849  had  not  been  passed ;  and  then  point  out  the  mode  of  proceeding  under 
the  last  mentioned  statute.  Indeed,  it  may  be  doubted  whether  any  part  of 
the  law  of  1831  has  been  entirely  abrogated  by  the  act  of  1849. 


1.     Who  may  have  the  benefit  of  the  Law  for  the  relief  of  occupying  Claim- 
ante. 

In  many  cas^  the  defendant  in  ejectment,  being  defeated  by  an  adverse  and 
better  title,  would,  at  common  law,  be  compelled  to  yield  up  possession  and  lose 
entirely  the  improvements  made  on  the  land.  To  prevent  such  injustice,  the 
statute  for  the  relief  of  occupying  ckimants  was  passed."*    This  statute  does 

(o)  Swan's  Stat.  605.  (p)  47  vol.  Stat.  56.  (q)  SwanV  Stat.  605. 
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not  provide  for  the  payment  of  improvejijients  made  by  a  mere  intruder  who 
neither  has  nor  derives  his  claim  from  a  paper  title.  Nor  does  the  statute 
interpose  for  the  benefit  of  a  claimant  who  is  not  in  the  quiet  possession  of  the 
land. 

If  the  defendant  in  ejectment  is  defeated  by  lin Adverse  and  better  title,  and 
was  in  the  quiet  possession  of  the  premises,  he  may  proceed  under  the  occcu- 
pying  claimant  law,  to  obtain  an  adjustment  and  compensation  for  lasting  and 
valuable  improvements,  provided  be  can  show  either : 

1.  A  plain  and  connected  title  in  law  or  equity,  derived  from  the  records  of 
some  public  office.  Thus :  a  lease  of  a  school  section,  made  by  the  trustees 
of  the  township,  and  recorded  by  the  clerk  of  the  township,  is  deemed  a  title 
recorded  in  a  public  office/    Or, 

2.  That  he  holds  the  land  by  deed,  devise,  descent,  contract,  bond  or  agree- 
ment, from  or  under  a  person  claiming  title,  in  law  or  equity,  derived  from  the 
records  of  some  public  office,  or  by  deed  duly  authenticated  and  recorded :  or, 

3.  That  he  holds  the  land  under  sale,  on  execution  against  a  person  claim- 
ing title  in  law  or  equity,  derived  from  the  records  of  some  public  office,  or  by 
deed  duly  authenticated  and  recorded  :  Thus,  if  a  purchaser  upon  an  execu- 
tion against  A.  is  evicted  by  another  purchaser  upon  another  execution  against 
A.,  the  former  may  have  the  benefit  of  the  occupying  claimant  law.*  But  a 
purchaser  from  the  judgment  debtor  at  private  sale,  while  the  land  is  under 
levy  and  bound  by  the  judgment,  is  not  entitled  to  relief  under  this  act,  when 
evicted  by  a  purchaser  under  the  judgment  :*   Or, 

4r  That  he  holds  the  same  under  a  sale  for  taxes,  authorized  by  the  laws  of 
this  State,  or  the  laws  of  the  Territory  north  west  of  the  river  Ohio.  Lest  this 
title  should  not  be  deemed  adverse,  the  statute  provides"  that  the  title  by  which 
the  plaintiff  in  ejectment  succeeds,  in  all  cases  of  land  sold  for  taxes  by  virtue 
of  the  above  mentioned  tax  laws,  shall  be  considered  as  an  adverse  and  better 
title,  whether  it  be  the  title  under  which  the  taxes  were  due,  and  for  which  the 
land  was  sold,  or  any  other  title  or  claim  whatsoever ;  and  the  occupying  claim- 
ant holding  possession  of  land  sold  for  taxes  as  aforesaid,  having  the  deed  of  a 
collector  of  taxes  or  county  auditor,  for  such  sale  for  taxes,  or  a  certificate  of 
sale  of  the  land  from  a  collector  of  taxes  or  a  county  treasurer,  or  shall  claim 
under  a  person  who  holds  such  deed  or  certificate,  shall  be  considered  as  hav- 
ing sufficient  title  to  the  land  to  demand  the  value  of  improvements  under  the 
occupying  claimant  law :     Or, 

6.  That  he  claims  title  and  holds  the  laud  under  a  sale  and  conveyance  made 
by  executors,  administrators,  or  guardians,  or  by  any  other  person  or  persons, 
in  pursuance  of  any  order  of  court,  or  decree  in  chancery,  where  lands  are 
or  have  been  directed  to  be  sold,  and  the  purchaser  thereof  has  obtained  title 
to,  and  possession  of  the  same,  without  any  fraud  or  collusion  on  his  part. 

(r)  6  Ohio  Rep.  538.  (t)  7  Ohio  Rep.  (part  2,)  188. 

U)  5  Ohio  Rep.  398.  (u)  Swan's  Stat.  606  ^  2. 
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Their  Remedy  ander  the  Ace  of  1831. 

Of  course,  the  purchaser  at  an  administrator's  sale,  who  is  evicted  by  the 
heir,  is  entitled  to  relief  under  this  act/ 

A  purchaser  under  a  void  sale,  made  in  pursuance  of  a  decree  in  another 
State,  is  entitled  to  the  benefit  of  the  occupying  claimant  law.'' 

A  defendant,  failing  in  ejectment  on  the  ground  that  the  land  improved  by 
him  is  without  the  bounds  of  his  titles  deed,  is  not  entitled  to  recover  the  value 
of  his  improvements  under  this  act.' 


2.     The  general  relief  to  which  the  Occupying  Claimant  is  entitled^  under 

the  Act  of  1831. 

An  estimate  is  had,  as  well  of  all  the  lasting  and  valuable  improvements,  made 
previous  to  the  defendant  receiving  actual  notice  of  the  adverse  claim,  as  of 
the  damages,  if  any,  which  the  land  has  sustained  by  waste.  An  estimate  is 
also  made,  of  the  net  annual  value  of  the  rents  and  profits,  which  the  occupy- 
ing claimant  may  have  received  from  the  land,  after  having  notice  of  the  plain- 
tiff's title  by  the  service  of  a  declaration  in  ejectment.  An  estimate  is  also 
made  of  the  value  of  the  land  at  the  time  the  judgment  in  the  action  of  eject- 
ment was  rendered,  without  the  improvements  made  thereon  or  damages  sus- 
tained by  waste.' 

If  the  waste  and  rents,  as  estimated,  exceed  the  value  of  the  lasting  and  val- 
uable improvements,  judgment  is  rendered  in  favor  of  the  plaintiff  in  eject- 
ment against  the  occupying  claimant,  for  such  excess,  together  with  costs,  and 
execution  may  be  issued  therefor,  as  upon  other  judgments.  In  such  case,  or 
where  no  such  excess  is  found  from  the  estimate,  then,  and  in  either  case,  the 
plaintiff  in  ejectment  will  be  barred  from  having  or  maintaining  any  action  for 
mesne  profits.' 

If,  however,  the  lasting  and  valuable  improvements  exceed  the  waste  and 
rents,  estimated' as  above  menti(»ied,  then  the  lessor  of  the  plaintiff  in  eject- 
ment, his  heirs,  or  the  guardian  of  such  heirs,  if  minors,  may  either  demand 
of  the  occupying  claimant  the  assessed  value  of  the  land  without  the  improve- 
ments, and  tender  a  deed  to  the  occupying  claimant,  or,  take  the  land  and  pay 
the  occupying  claimant  for  the  improvements  as  assessed,  after  deducting  the 
damages  for  waste  and  the  assessed  rents,  within  such  reasonable  time  as  the 
court  may  allow.' 

Upon  such  election,  the  court  determine  the  time  when  the  money  is  to  be 
paid  by  the  occupying  claimant  or  by  the  successful  claimant,  and  the  money 
to  be  paid  by  either,  is  generally  deposited  with  the  court,  or  rather,  the  clerk 
of  the  court,  for  the  other  party.** 

(v)  6  Ohio  Rep.  1.  (z)  Swan's  Stai.  608  $  7. 

(w)  13  Ohio  Rep.  368.  (a)  Id.  608,  $  8 

(z)  15  Ohio  Rep.  13.  (b)  Id.,  %  8, 10.  1 1. 
(y)  Swan's  Stat.  e07,  ^4. 
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Prix^edings  under  tbe  Act  of  1831  — The  Application. 


If  the  plaintiflf  in  ejectment,  his  heirs,  or  the  guardian  of  his  minor  heirs, 
elect  to  take  the  land  and  pay  the  occupying  claimant,  as  above  mentioned, 
the  court  make  an  order,  fixing  the  time  of  payment,  ajid  if  the  money  is  paid 
within  that  time,  a  writ  of  possession  is  issued^  upon  the  judgment  in  the  ac- 
tion of  ejectment,* 

But  if  the  successful  party  in  the  action  of  ejectment  elect  to  take  the  yalue 
of  the  land  without  improvements,  as  above  mentioned,  the  court  make  an  or- 
der fixing  the  time  of  payment ;  and  the  successful  party  in  the  action  of  eject- 
ment must  withm  that  time,  tender  to  the  occup}ring  claimant,  a  general  war- 
antee  deed  for  the  land,  either  from  himself  or  other  person  holding  the  title  ;* 
and  if  the  occupying  claimant  neglects  or  refuses  to  pay  the  money  within  the 
time  limited,  then  a  writ  of  possession  will  be  issued  upon  the  judgment  in 
ejectment."  But  if  the  money  is  paid  into  court,  by  the  occupying  claimant, 
he,  or  his  heirs  may,  at  any  time  afterwards,  file  a  bill  in  chancery  in  the  court 
where  such  judgment  in  ejectment  was  obtained,  and  perfect  the  title.* 

The  occupying  claimant  is  entitled  to  pay  for  improvements  made  before,  as 
well  as  after  his  title  commenced/  He  cannot  claim  interest  on  the  valuation 
between  the  time  of  the  assessment  and  the  election.' 


3.     Mode  of  proceeding  to  obtain  relief  under  theOccupying  Claimant  law, 

of  1831,  with  forms. 

Upon  the  rendition  of  the  judgment  in  ejectment  against  the  occupying 
claimant,  the  court,  at  the  request  of  either  party,  will  cause  a  journal  entry  to 
be  made  of  the  application,  under  the  act  for  the  relief  of  occupying  claimants 
of  land.*"  This  journal  entry  is  the  first  step  in  the  proceedings  under  this 
law,  and  these  proceedings  are  deemed  separate  from  the  action  of  ejectment.' 
Hence  the  journal  entry  should  show  by  whom  the  application  is  made. 

The  form  of  the  journal  entry  may  be  as  follows  : 

Fbrm  of  the  first  Journal  Entry  of  the  jSpplicatianfor  Belief. 

Immediately  after  the  judgment  in  qectment  add  the  following  r\ — And 
thereupon  the  said  C.  D.,  by  S.  S.,  his  attorney,  made  application  to  the  court 
for  the  valuation  of  improvements  and  assessment  of  damages,  under  the  stat- 
ute for  the  relief  of  occupying  claimants ;  and  the  court  having  considered  of 
the  same,  are  of  the  opinion  that  he  is  entitled  thereto ;  whereupon,  it  is  or- 
dered, that  further  proceedings  may  be  had  in  the  premises,  agreeably  to  the 
provisions  of  said  statute.*    Continued. 


(c)  Swan's  Stat.  608,  $9. 

(d)  15  Ohio  Rep.  285. 

(e)  Swan'B  Stat.  608,  $  10,11. 

(f )  2  Ohio  Rep.  237 ;  13  Ohio  Rep.  908. 


(g)  15  Ohio  Rep.  285. 

(h)  Swan's  Stat.  607.^3. 

(i)  1  Ohio  Rep.  156;  11  Ohio  Rep.  35. 
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Drawing  the  Jury  —  Ifisuinp  the  Order  for  Asse^ ements. 


If  the  journal  entry  of  the  application  is  made  separate  from  the  judgment 
in  ejectment,  it  may  be  in  the  form  following : 

A.  B.  [the  name  of  the  occupying*^ 
claimant,] 

V.  >  Application  for  relief  under  the 


C.  p.  [the  name  of  the  lessor  of 
the  plaintiff  in  ejectment.] 


occupying  claimant  law. 


This  day  came  the  said  A.  B.  by  L.  S.,  his  attorney,  and  made  application 
to  the  conn  for  the  valuation  of  improvements  and  assessment  of  damages  un- 
der the  statute  for  the  relief  of  occupying  claimants,  upon  certain  lands  in 
controTersy,  in  a  certain  action  of  ejectment  brought  by  the  said  O.  D.,  us 
lessor  of  John  Doe,  heretofore  pending  in  this  court,  and  in  which  judgment 
has  been  rendered  at  the  present  term  against  the  said  A.  B.  And  the  court, 
now  here,  having  considered  of  said  application,  are  of  the  opinion  that  the 
said  A.  B.  is  entitled  to  relief  in  that  behalf:  Whereupon  it  is  ordered,  that 
further  proceedings  may  be  bad  in  the  premises,  agreeably  to  the  provisions  of 
said  statute.*     Continued. 

The  next  step,  is^the  drawing  a  jury. 

Either  party  may  make  the  application  for  a  jury,  by  requesting  the  clerk 
of  the  court  and  the  sheriff  to  meet  and  draw  a  jury  to  assess  the  improve* 
ments,  &c. 

For  this  purpose,  the  party  who  desires  further  proceedings  upon  the  order 
of  the  court  allowing  the  application,  can  serve  the  clerk  and  sheriff  each,  with 
a  notice  in  the  form  foUowing: 

A.  B.  [the  oecupying  ckdnnani^Y], 

V.  \  Application  for  relief  under  the  oc- 

C.  D«   [the  real  plaintiff  in      [  cupying  claimant  law. 
ejectment.']  J 

To  E.  P.,  Clerk  of  Common  Pleas,  and  G.  H.,  Sheriff  of county. 

You  are  hereby  required,  forthwith,  to  meet  and  draw  a  jury  in  the  manner 
required  by  law,  to  act  upon  the  above  mentioned  application  for  relief  under 
the  occupying  claimant  laws,  that  an  order  may  issue  accordingly. 

[Signed,  4^c.] 

[Date.'] 

The  sheriff  and  clerk  meet  and  draw  from  the  box  a  jury  of  twelve  men,  of 
the  jurymen  returned  to  serve  as  such  for  the  proper  county,  in  the  same  man- 
ner as  they  are  required  by  law  to  draw  a  jury  in  other  cases.^ 

The  clerk  will,  without  prsecipe  or  further  order,  immediately  issue  an  order 
to  the  sheriff,  under  the  seal  of  the  court,  setting  forth  the  names  of  the  jury, 
and  the  duty  to  be  performed  under  the  statute.^ 

The  order  issued  by  the  clerk  may  be  in  the  form  following : 

(h)  Swan*8  8tatt  607,^3. 
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Order  to  the  Sheriff — Notice  of  Aaseaiments. 


Order  to  the  Sheriff  Jor  VaJuation  of  Improvements,  ^c. 

The  State  of  Ohio, county,  ss. 

[Seal.3  To  the  Sheriff  of county,  Greeting : 

Whereas,  on  the day  of ,  a.  d. ,  the  lessor  of  A.  B.  recov- 
ered a  judgment  against  C.  D.  in  a  certain  action  of  ejectment  kteiy  pending 

in  our  Court  of  Common  Pleas,  within  and  for  the  said  county  of ,  for  his 

term  yet  to  come  in  the  following  lands  and  tenements,  to  wit :  [Here  describe 
the  lands  as  in  the  declaration  in  yectmanty  or,  as  in  the  judgment,  tvhetithe 
lands  are  described  in  the  judgment,"]  and  whereas,  also,  upon  the  rendition 
of  said  judgment,  our  said  Court  of  Common  Pleas,  on  application  for  that 
purpose,  granted  to  the  said  C.  D.  the  benefits  of  the  statute  for  the  relief  0[ 
occupying  claimants :  We  therefore  command  you,  that  without  delay,  by  the 
oaths  of  £.  F.,  [&^c..  Names  of  Jurors,]  and  upon  actual  view  of  the  premises, 
you  cause  to  be  made  a  just  and  true  assessment  of  the  value  of  all  lasting  and 
valuable  improvements  made  upon  the  lands  and  tenements  aforesaid,  by  the 
said  C.  D.  or  by  any  person  or  persons  under  whom  the  said  C.  D.  holds  the 

same,  previous  to  the day  of  — ,  a.  d. ,  [Date  of  the  service  of  the 

declaration  in  ejectment^  and  also,  that,  in  like  manner,  you  cause  to  be  made 
a  just  and  true  assessment  of  the  damages,  if  any,  which  the  said  lands  and 
tenements  may  have  sustained  by  waste,  together  with  the  net  annual  value  of 
the  rents  and  profits  which  the  said  C.  D.  may  have  received  from  the  same, 
from  and  after  the  ■  day  of  ■ ,  [Date  of  the  service  of  the  declaration 
in  ejectment,]  deducting  the  amount  of  such  rents  and  profits  from  the  estima- 
ted  value  of  the  lasting  and  valuable  improvements  aforesaid ;  and  also  that,  in 
like  manner,  you  cause  to  be  made,  a  just  and  true  assessment  of  the  value  of 

the  said  lands  and  tenements,  on  the day  of ,  a.  d.  [Date  of  the 

final  judgment  in  ejectment,]  exclusive  of  the  improvements  made  thereon, 
and  the  damages  sustained  by  waste  as  aforesaid :  and  of  this  writ  make  legal 
service  and  due  return. 

Witness,  F.  C,  Clerk  of  our  said  Court  of  Common  Pleas,  at  C,  this        ■ 

day  of  — ,  a  .  ». . 

F.  C,  Clerk. 

The  party  making  the  application  for  the  drawing  ot  the  jury  must  give 
notice  to  the  opposite  party,  of  the  time  when  the  assessment  will  be  made. 
If  the  opposite  party  be  a  non-resident,  notice  to  his  attorney  will  be  sufficient.* 

(I)  n  Ohio  Rep.  35. 
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Empanelling,  Challenging  and  Swearing  the  Jury. 


Ibrm  of  Notice. 


} 


John  Doe  ex  dem.  A.  B. 

V.  y  _  Common  Pleas.     Application  for  val- 

John  Smith.  J   uatlon  of  improvments,  &c. 


To  A.  B.  or  S.  T.,  his  Attorney. 

You  are  hereby  notified,  that  on the  sheriff,  at  my  instance,  will  pro- 
ceed to  execute  the  order-,  for  the  valuation  of  improvements,  &c.,  granted 
herein  at  the  last  term  of  said  court. 

John  SiirrH. 
Dated,  &c. 

The  sheriff  must  notify  the  jury  named  in  the  order  or  wnt,  to  attend.^ 
If  any  juror  named  in  the  order  or  writ  is  absent  from  the  county,  or  is  of 
kin  to  either  party,  or  is  from  any  other  cause  disqualified  or  unable  to  serve 
on  the  jury,  the  sheriff  may  summon  talesmen,  as  in  other  cases,  who  serve 
in  the  same  manner  as  if  originally  drawn  and  named  in  the  order.^  The 
statute  is  silent  as  to  the  tribunal  which  shall  decide  whether  a  juror  is  disqual- 
ified to  serve ;  but  it  was  no  doubt  the  intention,  that  the  sheriff  should  do  it. 
The  peremptory  challenge  of  two  jurors  by  each  party,  without  assigning  any 
sufficient  cause,  could  not,  of  course,  be  allowed.  But  if  a  juror  has  made  up 
and  expressed  an  opinion,  or  is  otherwise  disqualified,  the  sheriff  should  reject 
him.' 

After  the  panel  is  made  up,  a  justice  of  the  peace,  or  other  officer  authori- 
zed to  administer  oaths,  will  administer  an  oath  or  affirmation  to  the  jury.  A 
certificate  of  such  oath  may  be  annexed  to  the  return  of  the  jury,  in  the  form 
following : 

Form  of  Certificate  of  the  Jury  having  been  »wom,. 

The  State  of  Ohio, county,  ss. 

Be  it  rememered,  that  on  the  *—  day  of ,  a.  n.  18  — s  before  me,  a 

justice  of  the  peace  in  and  for  said  county,  personally  appeared,  the  jury  within 

named,  and  before  proceeding  to  view  and  make  the  assessment,  &c,  therein 

certified,  and  were  duly  sworn  by  me  to  make  a  true  and  just  assessment  in 

the  premises,  under  the  application  and  order  of  the  court  therein  referred  to. 

In  witness  whereof,  I  have  hereunto  set  my  hand  this  ^-^  day  of ,  in 

the  year  above  jnentioned. 

G.  L.,  Justice  Peace  in  and  for  said  county. 

The  jury  then  proceed  to  view  the  premises,  and  make  out,  sign  and  seal 
four  schedules,*  which  may  be  in  the  form  following: 

( j)  Swan's  Stat.«607,  ^  4.  (1)  Foroaoses  of  challenge,  see  ante  p.  891, 892. 

(k)  lb.  607,  $  5.  (m)  Swan's  Stat.  607,  $  6. 
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Form  of  the  Schedules  of  the  Jury. 


Form  of  ^BsesfmerU  for  Improvements. 

We,  the  jury,  duly  empanelled  under  the  within  writ,  having  been  first  duly 
sworn,  upon  actual  view  of  the  premises  in  the  within  writ  described,  do  make 
the  assessment  of  the  value  of  all  lasting  and  valuable  improvements  made  on 
said  land  previous  to  the  "  day  of  — ,  a.  d. ,  [/he  dale  of  tfu  ser- 

vice of  the  declaration  in  efectment']  as  well  by  said  A.  B.  [the  name  of  the 
occupying  claimant,']  as  by  the  persons  under  whom  the  said  A.  B.  held  the 
same,  which  are  as  follows,  to  wit : 

One  stone  dwelling  house,  which,  with  the  fixtures,  we  estimate  at  two 

thousand  dollars 2,000 

One  frame  barn,  estimated  by  us  at  four  hundred  dollars 400 

One  corn  crib,  estimated  by  us  at  twenty  dollars 20 

One  well  with  fixtures,  estimated  by  us  at  thirty-five  dollars 35 

Clearing  fifty  acres  of  said  land  and  fencing  the  same,  estimated  by  us 

at  five  hundred  dollars 600 

One  orchard,  containing  two  hundred  apple  trees,  estimated  by  us  at 

two  hundred  and  fifty  dollars 260 

3,206 

Making  the  whole  amount  of  said  lasting  and  valuable  improvements  upon 
said  premises,  assessed  by  us,  and  liable  to  be  assessed,  as  aforesaid,  three 
thousand  two  hundred  and  five  dollars ;  and  deducting  therefrom  the  sum  of 
two  hundred  and  fifty  dollars  (being  the  amount  of  the  rents  and  profits  of  said 
land,  estimated  by  us,  as  will  more  fully  appear  by  the  estimate  herewith  re- 
turned,) leaves  the  sum  of  two  thousand  nine  hundred  and  fifty-five  doUars 
excess  in  favor  of  the  occupying  claimant. 

[Signed  and  sealed  by  each  juror  J] 

[Date.'] 

Form  of  Assessment  of  Waste. 

We,  the  said  jury  named  in  the  within  writ,  having  been  first  duly  sworn, 
-upon  actual  view  of  the  premises,  in  the  within  writ  described,  do  also  assess 
the  damages,  which  said  land  has  sustained  by  waste,  as  follows,  to  wit ; 

By  cutting  down  valuable  timber  thereon,  which  waste  we  estimate  at 
two  hundred  dollars 200 

By  digging  two  large  pits  in  the  soil,  which  waste  we  estimate  at  one 
hundred  dollars 100 

Making  the  whole  amount  of  damages  which  said  land  has  sustained  by 
waste,  three  hundred  dollars. 

[Signed  and  sealed  by  each  juror.] 

[Bate.]  ^ 
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Form  of  Schedales  of  tbe  Jury  —  Sheriffs  Return. 


Form  of  Jiaaeiament  of  the  Rtnta  and  Profila, 

We  the  jury  named  in  the  within  writ,  having  been  first  duly  sworn,  upon 
actual  view  of  the  premises  in  the  within  writ  described,  do  estimate  the  net 
annual  value   of  the   rents  and  profits  which  the « said  A.  B.  [the  occupying 

claimant]  may  have  received  from  the  same,  since  the  day  of ,  a. 

D. ,  [date  of  the  aervice  of  the  declaration  in  ejectment  being  the  date  as 

atated  in  the  writ,']  at  two  hundred  dollars,  which  to  this  date  {one  year  and 
three  months)  amounts  to  two  hundred  and  fifty  dollars.     ($250.) 

[Signed  and  sealed  by  each  juror.] 

[Dale.] 

Form  of  Aaaeaament  of  the  value  of  the  Land, 

We  tbe  jury  nAied  in  the  within  writ,  having  been  first  duly  sworn,  upon 
actual  view  of  the  premises  in  the  within  writ  described,  do  estimate  the  value 

of  said  land  on  the day  of ,  a.  d. ,  [date  of  the  final  judgment 

in  ejectment^]  at  four  thousand  dollars,  exclusive  of  the  said  improvements 
and  damages  for  waste  herein  under  this  writ  by  us  estimated. 

[Signed  and  sealed  by  each  juror.]  ' 

[Date.] 

These  sevend  schedules  of  estimates  may  be  written  out  on  the  same  sheet 
or  annexed  together,  and  the  whole  annexed  to  the  writ. 

The  sheriff  will  then  indorse  on  the  writ  his  return,  which  may  be  in  the 
form  following: 

Form  of  the  Return  of  the  Sluriff. 

May  6,  1858.  I  served  this  writ  upon  the  jurors  within  named,  by  notify- 
ing them  thereof,  &c.,  and  the  execution  of  the  same  appears  in  certain 
schedules  hereto  annexed. 

Fees: 

S.  W.,  Sheriff'  of         ■  county. 

[Date.] 

Another  Form  of  the  Return  of  the  Sheriff'^  where  Taleamen  are  summoned. 

May  6, 1858.  I  served  this  writ  upon  the  following  jurors  within  named, 
to  wit :  [Here  name  the  jurora  aervedJ]  The  following  jurors  within  named 
are  absent  from  the  county,  to  wit:  A.  A.  and  T.  S.    On  the  day  of 

,  A.  D.  ,  the  said  jurors  first  named,  and  who  were  served  with  this 

writ,  appeared  upon  the  premises  within  described,  except  L.  M.,  who  was 
unable  to  attend  on  account  of  sickness.     Thereupon  I  summoned  R.  S.,  L. 

6.  and  H.  S.,  three  judicious  persons,  residents  of  said  county,  having 

the  qualifications  of  electors,  talesmen  in  the  place  of  said  A.  A.  and  T.  S. 
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who  remain  absent  from  the  county,  and  L.  M.,  who  is  sick,  to  serve  on  said 
jury.  They  appeared  at  the  time  and  place  aforesaid;  and  the  parties  to 
these  proceedings  being  also  present,  and  said  jury  so  made  up  and  empan- 
elled, the  within  named  A.  B.  objected  to  the  said  M.  M.,  and  challenged  him 
as  a  juror,  on  the  ground  that  he  was  akin  to  the  said  C.  D.,  and  I  being  sat- 
isfied that  the  said  M.  M.  Is  so  of  kin  and  disqualified  as  a  juror,  he  was  exclu- 
ded from  said  panel,  and  X.  X.,  a  resident  of  said  county,  having  the  qualifi- 
cations of  an  elector,  was  summoned  by  me  as  a  talesman  in  the  place  of  said 
M.  M.,  and  appeared  and  was  empanelled  ;  and  thereupon  the  said  jury  so 
made  up  and  empanelled,  was  duly  sworn,  &c.,  by  J.  S.,  a  justice  of  the 
peace  in  and  for  said  county,  and  with  the  said  jury  I  proceeded  to  and  did 
then  execute  this  writ,  as  will  appear  by  certain  schedules  hereto  annexed. 

Fees : 

S.  W.,  SheriflT  of county. 

[Date.]  • 

The  schedules  signed  and  sealed  by  the  jury  being  annexed  to  the  writ,  and 
•  the  return  of  the  sheriflf*  being  indorsed  on  the  writ,  the  whole  may  be  deposi- 
ted with  the  clerk  by  the  jury,  inasmuch  as  the  statute  provides,  "that  the 
jury  shall  sign  and  seal  their  respective  assessments  and  valuations  aforesaid, 
and  deposit  the  same  with  the  clerk  of  the  court  by  whom  they  were  appoin- 
ted, before  the  first  day  of  the  next  term  of  the  said  court  after  said  order  is 
made."^  It  would  seem  from  this  provision  of  the  statute,  that  no  return  by 
the  sheriflf  was  contemplated. 

If  either  party  thinks  himself  aggrieved  by  the  assessment  or  valuation,  he 
may  apply  to  the  court  at  the  term  to  which  the  proceedings  are  returned  ; 
and  the  court  may,  upon  good  cause  shown,  set  aside  such  assessment  and 
order  a  new  valuation,  and  appoint  another  jury  as  hereinbefore  mentioned, 
who  proceed  in  like  manner  as  before  mentioned."" 


JFbrm  of  Motion  to  set  aside  Assessment. 

A.  B.1 

V.       V  Application  for  relief  under  the  Occupying  Claimant  Law. 


C.  D.J 

The  assessment  of  the  jury  under  the  order  of  the  court  heretofore  made,  hav- 
ing been  returned  to  this  term,  the  said  A.  B.,  by  Mr.  S.  S.,  his  attorney,  now 
comes  and  moves  the  court  to  set  aside  said  assessment  on  the  following 
grounds,  to  wit:  \Here  state  the  grounds  for  setting  aside  the  assessment.'] 


Form  of  Order  setting  aside  the  Assessment , 


A.  a  I 

C.  D.J 


Motion  to  set  aside  Assessment  made  under  the  Occupying 
Claimant  Law. 


This  day  came  the  said  A.  B.  by  S.  S.,  his  attorney,  and  the  said  C.  D.,  by 

(1)  Swan's  Stat.  607,  $6.  (m)  Swan's  Stat.  607,  $6. 


OCCUPYING  CLAIMANTS.  1077 


Judgment  on  the  Aaseaements. 


H.  H.,  his  attorney,  and  the  motion  herein  before  made  to  set  aside  the  assess- 
ment of  the  jury,  came  on  to  be  heard  upon  the  affidavits  and  proofs  filed 
herein.  [//  either  party  denres  to  review  the  decision  of  the  Court  of  Com- 
mon PleaSy  here  add  the  foUotoing :  and  which  said  affidavits  and  proofs  were 
as  follows :  [setting  out  the  testimony ,']  and  which  were  all  the  affidavits  and 
proofs  adduced  on  both  sides.]  And  the  court  having  fully  considered  the 
same,  are  of  the  opinion  that  good  cause  is  shown  for  setting  aside  said  assess- 
ments on  the  ground,  [4^Cm  stating  the  ground  of  objection  sustained  by  the 
court ^1  the  court  do  therefore  order  said  assessments,  and  the  proceedings  of 
the  jury  and  sheriff  in  the  premises,  to  be  and  the  same  are  hereby  set  aside ; 
and  the  court  do  further  order,  that  another  valuation  of  improvements  and 
assessment  of  damages  be  had  in  the  premises,  agreeably  to  the  provisions  of 
the  act  for  the  relief  of  occupying  claimants,  and  that  the  same  be  returned 
to  our  next  term,  to  which  time  this  cause  is  continued.*" 

Form  of  Order  and  Judgment  where  the  Waste  and  Rents  exceed  the  value 

of  the  Improvements. 

A.  B.") 
V.       t  Proceedings  for  relief  under  the  Occupying  Claimant  Law. 

C.  D.J 

This  day  came  the  said  parties  by  their  attorneys,  and  the  jury  having  made 
return  of  their  assessments  and  valuation  in  the  premises,  and  no  good  cause 
being  shown  against  the  same,  the  said  assessments  and  valuation,  are,  on 
motion  of  the  said  A.  B.,  confirmed  by  the  court.     And  the  said  jury  having 

reported  the  sum  of dollars cents  in  favor  of  the  said  C.  D.,  [the 

name  of  the  lessor  of  the  plaintiff  in  ejectment^  on  the  assessment  and  valu- 
ation of  the  valuable  and  lasting  improvements,  and  the  assessment  of  dama- 
ges for  waste  and  the  net  annual  value  of  the  rents  and  profits,  it  is  therefore 
considered  by  the  court,  that  the  said  C.  D.  recover  of  the  said  A.  B.  [the  name 

of  the  occupying  claimant^  the  said  sum  of dollars  cents,  and  his 

costs  herein  taxed  to  —  dollars  —  cents. 

Form  of  Order  and  Judgment  when  the  successful  Claimant  elects  to  take 

the  value  of  the  I^md. 

A.  B.1 

T.     y  Proceedings  for  Relief  under  the  Occupying  Claimant  Law." 

This  day  came  the  said  parties,  by  their  attorneys,  and  the  jury  having  made 
return  of  their  assessments  and  valuation  in  the  premises,  and  no  good  cause 
being  shown  against  the  same,  the  said  assessments  and  valuation  are,  on  mo- 
tion of  the  said  A.  B.,  confirmed  by  the  court.  And  the  said  jury  having 
reported  a  sum  in  favor  of  the  said  A.  B.,  [the  name  of  the  occupying  claim- 
ant^ on  the  lasting  and  valuable  improvements,  [after  deducting  from  the 

<n)  Swan's  Stnt.  607,  ^6.  (o)  Swan's  Slat.  6t«,  seca.  8,  10,  11. 
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whole  value  of  said  improTements  all  damages  for  waste  and  the  net  rents  and 
profits,]  *the  said  C.  D.,  now  here  in  court,  elects  to  take  the  value  of  said 
land  without  the  impiovements,  assessed  by  said  jury  at  —  dollars  — — 
cents,  and  to  surrender  said  land  to  the  said  A.  B ;  and*  thereupon  came  the 
said  C.  D.  and  tendered  to  the  said  A.  B.  a  general  warrantee  deed  for  said 
land,  and  which  said  deed  is  now  here  filed  in  court.'  And  the  courts  on  mo- 
tion of  the  said  C.  D.,  do  order  the  said  A.  B.  to  pay  into  the  hands  of  the 

clerk  of  this  court,  for  said  CD.,  said  sum  of  — *  dollars cents,  within 

the  time  following,  to  wit,  [here  state  the  time  allowed  by  court  for  payments^ 
and  upon  full  payment  thereof,  the  clerk  is  ordered  to  deliver  said  deed  to  said 
A.  B. ;  and  in  default  of  such  payment  within  the  time  aforesaid,  the  said 
deed  shall  be  delivered  up  to  the  said  C.  D.  to  be  cancelled,  and  the  said  C. 
D.,  upon  prsscipe  filed  for  that  purpose,  shall  have  his  execution  on  the  judg- 
ment in  ejectment  upon  which  these  proceedings  are  founded :  And  it  is  fur-; 
ther  considered  by  the  court,  that  the  said  A.  B.  recover  of  the  said  C.  D.  his 
costs  herein  taxed  at dollars cents.    ' 

Form  of  Order  and  Judgment  when  the  successful  Claimant  elects  to  take  the 

Land. 

A.  B.  1 

V.     I  Proceedings  for  Relief  under  the  Occupying  Claimant  Laws. 
C.  D»  J 

This  day  came  the  said  parties,  by  their  attorneys,  and  the  jury  having  made 
return  of  their  assessments  and  valuation  in  the  premises,  and  no  good  cause 

being  shown  against  the  s&me,  on  motion  of  the  said ^  the  said  assessments 

and  valuation  are  confirmed.     And  the  said  jury  having  reported  the  sum  of 

dollars  cents  in  favor  of  the  said  A.  B.,  on  the  assessments  and 

valuation  aforesaid,  after  deducting  [if  damages  for  waste  were  allowed  smf^ 
damages  for  waste  and]  net  annual  profits, as  required  bylaw,*  the  said  C.  D., 
now  here  in  Court,  elects  to  take  the  said  land,  and  to  pay  the  said  A.  B.  said 

sum  of dollars cents,  so  allowed  by  said  jury  in  favor  of  said  A. 

B. ;  and*  the  court,  on  motion  of  the  said ,  do  order  the  said  C.  D.  to 

pay  into  the  hands  of  the  clerk  of  this  court,  for  the  said  A.  B.,  said  sum  of 
money  last  mentioned,  within  the.  time  following,  to  wit,  [herf  state  the  time 
allowed  by  the  cotirt  for  payment.']  And  upon  fuH  payment  thereof  within 
the  times  respectively  aforesaid,  the  said  C.  D..  upon  prsscipe  filed  for  thfti 
purpose,  shall  have  his  execution  on  the  judgment  in  ejectment  upon  which 
these  proceedings  are  founded ;  but  in  default  of  such  payment,  all  proceed- 
ings upon  said  judgment  in  ejectment  are  perpetually  stayed.  And  itis  fur- 
ther considered  by  the  court,  that  the  said  A.  B.  recover  of  the  said  C.  D.,  his 
costs  herein  taxed  at dollars cents. 

(p)  See  ante  p.  1070 :  as  to  the  time  when  the  deed  fnay  be  tendered. 


i 


OCCUPYING  CLAIMANTS.         '  1079 


Prooeedings  under  the  Act  of  1849. 


4.    Proeeedingi  under  the  JSmtndatonf  Act  rf  1849. 

By  this  act,i  passed  March  9Stj  1849,  it  is  provided  <«  that  the  occupyingr  claim- 
ant of  land,  holding  by  any  such  title  or  in  such  manner  as  is  pointed  out  in 
the  act  for  the  relief  of  occupying  claimants  of  land,  passed  March  10,  1831, 
of  which  this  is  amendatory,  shall,  after  judgment  rendered  against  him  and  in 
favor  of  the  successful  claimant,  have  an  option  to  demand  payment  from  said 
successful  claimant  of  the  full  value  of  his  lasting  and  valuable  improvements 
made  on  the  land  in  controversy,  before  the  commencement  of  the  suit,  or  to 
pay  to  the  successful  claimant  the  value  of  the  land  without  the  improvements 
made  thereon,  at  his  discretion. 

•«  That  if  said  occupying  claimant  shall  elect  to  retain  the  land,  he  may  tender 
to  the  successful  claimant  a  sum  of  money  equal  to  the  value  of  the  land  in  a 
state  of  nature,  or  if  he  shall  elect  to  receive  payment  for  his  improvements, 
the  successful  claimant  may  tender  to  him  a  sum  of  money  equal  to  the  value 
of  his  improvements,  but  if  such  tender  shall  in  either  case  be  refused,  unless 
the  jury  empanelled  under  the  provisions  of  the  third  section  of  said  before 
mentioned  act,  shall  assess  a  larger  sum  in  favor  of  the  party  so  refusmg  than 
the  amount  tendered,  exclusive  of  interest  from  the  time  of  the  tender,  the 
party  refusing  shall  pay  the  full  costs  of  the  proceeding.  But  if  the  jury  shall 
assess  a  greater  sum  than  the  amount  so  tendered,  exclusive  of  interest,  then 
the  party  making  the  insufficient  tender  shall  pay'  the  costs,  for  which,  if  ne- 
cessary, judgment  may  be  rendered  and  execution  issued  as  in  other  cases. 

••  Husbands  may  act  on  behalf  of  their  wives,  and  guardians  on  behalf  of  their 
wards,  under  the  provisions  of  this  act ;  and  all  the  provisions  of  said  act,  of 
which  this  is  amendatory,  shall  remain  in  full  force,  except  so  ^  as  they  are 
modified  or  changed  by  this  act." 

Under  the  act  of  1831,  the  successful  claimant  not  only  has  the  right  (^  elec- 
tion, but  this  election  is  not  made  until  after  the  assessments^ of  the  jury  are 
returned  to  the  court.  Under  this  amendatory  act,  however,  the  occupying 
claimant,  if  he  elects  at  all,  does  so  Before  any  proceedings  are  bad  under  his 
application,  and  at  the  time  it  is  allowed. 

The  election  of  the  occupying  claimant  may  be  entered  at  the  end  of  prece- 
ding form,  on  page  1070,  at  the  star,  thus,  if  he  elect  to  pay  for  the  land : 


And  thereupon  the  said  C.  D.,  now  here  in  open  court,  elects  to  retain  said 
land,  and  to  pay  to  the  said the  value  of  the  same,  without  the  improve- 
ments, and  according  to  the  statute  in  such  case  made  and  provided. 

Or,  if  the  occupying  claimant  elect  to  receive  pay  for  his  improvements, 
thus: 

And  thereupon  the  said  C.  D.,  now  here  in  open  court,  elects  to  take  and 
receive,  and  demands  from  the  said ,  pa3rment  of  the  full  value  of  the 

(q>  47  vol.  Stat.  S6. 
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lasting  and  Taluable  improyements  made  on  the  said  premises,  reooTered  as 
aforesaid,  according  to  the  statute  in  such  case  made  and  provided. 

If  the  t)ccupying  claimant  proceeds  to  have  the  value  of  the  land  and  im- 
provements assessed  by  a  jury,  without  making 'any  previous  election,  it 
will,  perhaps,  be  held  to  be  a  waiver  of  his  right  of  election,  and  the  successful 
claimant  may,  in  such  case,  elect  under  the  law  of  18B1, 

The  forms  of  the  final  orders-  and  judgments,  when  the  occupying  claimant 
elects  to  retain  the  land,  or  to  take  pay  for  his  improvements,  can  be  readily 
made  out  from  the  forms  already  given,'  omitting  what  is  within  the  stars  in 
those  forms,  and  inserting  the  proper  amounts  and  names  of  the  parties. 

(r)  Ante,  p.  1077, 1078. 
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SBCTION      I.      FOB  WHAT  THB  SHKRIFF  MAY  BB  AMBBCBD. 

11.      THE  AMOTTNT  FOR  WHICH  A  SHERIFF  MAT  BE  AMERCBB. 
III.      PROCEEBINOS  ON  AMERCEMENT. 


Sec.  L     FOR  what  the  sheriff  mat  be  amerced. 

We  hare  already  seen'  under  what  ciTCumstances  the  sheriff  may  be  amerced 
for  not  bringing  in  the  body  of  a  defendant  taken  on  a  capias  ad  responden- 
dum, and  the  mode  of  proceeding  in  such  case. 

The  sheriff  may  also  be  amerced  upon  his  neglect  or  refutol  to  perform  his 
duty  in  either  of  the  following  particulars,  namely : 

Firzt^  If  he  refuse  or  neglect  to  execute  any  writ  of  execution  to  him  di- 
rected, and  which  hath  come  to  his  hand. 

Seeandf  If  he  neglect  or  refuse  to.sell  any  goods  and  chattels,  lands  and  ten- 
ements. 

TTiirdf  If  he  neglect  to  call  an  inquest  to  appraise  lands  and  tenements  lev- 
ied upon,  according  to  the  provisions  of  the  law,  and  to  return  a  copy  thereof, 
forthwith,  to  the  clerk's  office. 

Fourths  If  he  neglect  to  return  any  writ  or  writs  of  execution  to  him  di- 
rected, to  the  court  to  which  the  same  is  or  are  returnable,  on  or  before  the 
second  day  of  the  term,  if  they  are  made  returnable  thereto,  or  on  or  before 
the  time  they  are  by  law  returnable.'* 

I^ht  If  he  neglect  to  return  a  just  and  perfect  inventory  of  all  and  singu- 
fair  the  goods  and  chattels  by  him  taken  in  execution,  unless  he  returns  that  he 
hath  levied  and  made  the  amount  of  the  debt,  damages,  and  costs. 

Sixths  If  he  refuse  or  neglect,  on  demand,  to  pay  over  to  the  plaintifi^  his 
agent,  or  attorney  of  record,  all  moneys  by  him  collected  or  received,  for  the 
use  of  said  party,  at  any  time  afler  collecting  or  receiving  the  same ;  unless  the 
same  is  made  by  sale  of  real  estate,  in  which  case  the  sheriff  may  retain  the 
purchase  money  in  his  hands  until  the  court  shall  have  examined  and  confirm- 
ed his  proceedings  in  making  the  sale,  upon  which  confirmation  being  made, 
he  shall  pay  the  same  over  to  the  person  entitled  thereto,  agreeably  to  the  or« 

(a>  Ante.  p.  161*,  (b)  Swan's  Stat.  488,  484;  see  ante,  p.  1092 

as  to  tlie  time  executions  should  be  returned. 
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der  of  the  court.    A  neglect  or  refusal  to  pay  in  the  latter  case,  after  confirma- 
tion, upon  demand,  would  he  cause  for  amercement. 

Seventh,  If  he  neglect  or  refuse,  on  demand  made  for  that  purpose,  by  the 
defendant,  or  his  legal  agent,  or  attorney  of  record,  to  pay  over  all  moneys  by 
him  received  for  any  sale  made  on  execution,  more  than  sufficiexit  to  satisfy 
the  writ  or  writs  of  execution,  with  interest  and  legal  costs.*" 

Eighth,  If  an  injunction  issues  to  stay  proceedings  upon  an  execution,  under 
which  he  has  received  the  whole  or  any  part  of  the  money  collectable  thereon, 
and  he  fails  or  refuses  on  demand  made  by  the  person  against  whom  the  exe- 
cution issued,  his  executors,  administrators,  or  attorney  of  record,  to  pay  over 
the  money  so  received,  or  such  part  thereof  as  may  be  enjoined,  after  retaining 
sufficient  to  pay  the  costs  to  be  collected  by  the  execution.  In  such  a  case,  the 
court  or  judge  may  order  the  money,  so  made  on  execution,  to  be  paid  into 
court,  or  retained  in  the  hands  of  the  officer,  until  the  injunction  shall  be  dis- 
solved or  made  perpetual.  Such  order  must  be  obeyed  by  the  officer,  and  obe- 
dience thereto  will  protect  him  from  amercement.' 

Ninth,  If  he  neglect  or  refuse  to  execute  and  return  any  snhpoena  or  at- 
tachment, directed  and  delivered  to  him  by  any  judicial  or  other  officer,  to  en- 
force the  attendance  of  a  witness,  whose  deposition  is  required  in  any  civil 
cause  or  matter,  pending  in  any  of  the  courts  of  the  state.* 

Tenth,  If  he  fail  to  return  any  summons,  cctpuu  (ui  respondendum^  or  other 
process,  to  him  directed,  at  the  time  and  place  therein  mentioned,  unless  he 
can  make  it  appear  to  the  satisfaction  of  the  court,  that  he  was  (Nre vented  by 
inevitable  accident  from  so  doing.' 

Where  a  summons  or  capias  ad  respondendum  issues  from  a  court  to  a  sfaer- 
ifi*  of  another  county,  in  which  one  or  more  of  several  joint,  or  joint  and  sev- 
eral, debtors  reside,  he  is  liable  to  amercement  in  like  manner  as  if  it  issued 
from  the  court  of  his  own  county.'  And  when  a  judgment  or  decree  is  ren- 
dered in  one  county,  and  the  defendant  shall  remove  into,  or  be  residing  in, 
any  other  county,  or  shall  have  property  in  any  other  county,  so  that  execution 
is  issued  thereon,  directed  to  such  other  county,  if  the  officer  of  such  other 
county,  to  whom  such  execution  is  directed  and  delivered,  shall  neglect  or  re- 
fuse to  execute  and  return  the  same  to  the  office  from  whence  it  issued,  accord- 
ing to  the  command  thereof,  or  to  pay  over  any  money  made  thereon,  the  court 
from  which  such  process  issued,  may  amerce  him  in  the  same  manner  as 
though  he  were  an  officer  of  their  own  proper  county.^ 

If  such  writ  frc»n  another  county  be  a  ca«  sa.,  the  sheriff,  as  we  have  already 
seen,  need  not  execute  it  unless  indorsed:  ^ Funds  are  deposited  to  pay  the 
sheriff  on  this  writ ; '"  and  the  officer  cannot  be  amerced  for  not  executing  such 
writ  if  the  indrasement  is  omitted,  although  the  funds  were,  in  &ct,  deposited.^ 

(c)  Swan'a  Stat.  483,  484.  (g)  Ibid,  63«. 

(d)  Ibid,  712.  (h)  Ibid,  657. 

(e)  Ibid,  323,  334.  (i)  Ante,  p.  1064. 

( 0  Swan'B  Stat.  649,  650.  ( j)  10  Ohio  Rep.  45. 
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For  whftt-  he  vaaj  be  Ameroed  --  Amonnt. 

So,  if  the  printer's  fees  have  not  been  advanced,  the  sheriff  will  not  be  Uable 
to  an  amercement  for  not  advertising,  or  for  omitting  to  do  any  act  which  could 
not  be  properly  done  withoat  such  advertisement. 

Where  an  execution  is  received  from  another  county,  if  the  officer  can  show 
that,  after  discharging  his  duties  under  it,  he  inclosed  it  by  mail  to  the  clerk  of 
the  court  who  issued  it,  and  that  it  was  mailed  a  sufficient  or  reasonable  time 
to  have  enabled  it  to  reach  the  clerk  within  the  time  prescribed  for  its  return, 
the  officer  will  not  be  liable  to  amercement  or  otherwise,  for  any  failure  of  the 
safe  arrival  of  the  execution.^ 

Demand  of  moneys  collected  on  execution,  must  be  made  by  the  party  enti- 
tled thereto,  before  the  officer  can  be  amerced  for  their  non  payment ;  and  this 
demand  must,  unless  admitted,  be  proved  on  the  trial  of  the  amercement.  A 
demand  made  before  the  return  of  the  writ  is  insufficient ; '  and  where  the  mon- 
eys arise  from  the  sale  of  real  estate,  the  demand  cannot  be  made  until  the 
confirmation  of  the  sale. 

The  causes  for  amercement  are  not  extended  by  construction,  inasmuch  as 
the  law  is  a  penal  one,  and  a  party,  to  render  the  sheriff*  liable  to  this  summary 
proceeding,  must  bring  his  facts  within  the  letter  and  spirit  of  the  law."  Thus, 
if  the  return  of  the  sheriff*  shows,  on  its  face,  a  due  and  faithful  discharge  of 
duty,  although  fake,  the  party's  remedy  is  by  action  at  common  law,  and  not  a 
motion  to  amerce.* 

The  officer,  however,  cannot  excuse  himself  for  neglect  or  refusal  to  obey 
the  command  of  the  writ,  on  account  of  defects  in  the  judgment,  or  irregular- 
ities in  issuing  the  execution,  unless  such  defects  or  irregularities  render  the 
writ  void." 


Sec.  II*      THB  AMOUNT  FOR  WHICH  THE  SHERIFF  HAY  BE  AMSRCEP. 

Under  ibe  firsts  second,  third,  fourth  and  fiflh  causes  of  amercement  men- 
tioned in  the  preceding  section,  the  officer  is  amerced  in  the  amount  of  the 
judgment  remaining  unpaid,  the  interest  that  has  accrued,  the  costs,  and  ten 
per  centum  on  the  whole  amount  so  made  up/ 

Under  the  sixth,  seventh  and  eighth  causes  of  amercement  mentioned  in  the 
preceding  section,  the  officer  is  amerced  in  the  amount  of  the  money  withheld, 
with  ten  per  centum  thereon.** 

Under  the  ninth  and  tenth  causes  above  mentioned,  the  officer  may  be 
amerced  in  any  sum  .not  exceeding  the  plaiotifi^'s  debt  or  demand,  with  costs/ 

(K)  Swan^iStat.  484.  (o)  10  Ohio  Rep.  45. 

(I)  2  Ohio  Rep.  503.  (a)  12  Ohio  Rep.  8:0. 

(m)  10  Ohio  Rep.  45 ;  Wright's  Rep.  730 ;  12  (b)  Swan**  Stat.  484. 

Ohio  Rep.  880.  (c)  M.  550, 384, 484 
Cn)  12  Ohio  Rep.  280. 
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Prooeedinge  on  Ameroenieat 


Sic.  UL      PR0CBBDINO8  ON  AMBBOUIENT. 

The  proceeding  ia  by  motion  in  the  court  to  which  the  writ  was  returnable, 
except  under  the  ninth  particular  mentioned  in  the  preceding  section.  Under 
that  particular  the  proceedings  are  had  in  the  Court  of  Common  Pleas  of  the 
county  in  which  the  neglect  of  duty  occurs. 

The  first  step  is,  to  give  the  officer  two  days'  notice,  in  writing,  that  the 
motion  to  amerce  will  be  made,  if  he  is  an  officer  of  the  county  in  which  the 
proceeding  is  had.  If  he  is  an  officer  of  any  other  county  than  that  from 
which  the  execution  issued,  notice  must  be  given  him  by  leaving  with  him,  or 
at  his  office,  a  written  copy  of  such  notice,  at  least  fifteen  days  before  the  first 
day  of  the  term  at  which  such  motion  is  intended  to  be  made ;  or,  by  enclosing 
and  transmitting  by  mail,  a  written  copy  of  such  notice,  directed  to  such 
officer,  at  least  sixty  days  previous  to  the  first  day  of  the  term  at  which  such 
motion  is  intended  to  be  made.** 

No  pleadings  are  necessary  on  this  motion.* 

The  notice  to  the  sheriff*  may  be  in  the  form  following,  but  of  course  varies 
according  to  the  cause  of  amercement : 

Ibfm  of  notice  of  Motion  to  the  Sheriff: 

To  S.  8.,  Sheriff  of county  : 

Sir  :  Please  to  take  notice  that  on  the day  of  —  next,  at  10  o'clodc, 

A.  M.,  or  as  soon  thereafter  as  counsel  can  be  heard,  I  shall  move  the  Court  of 

Common  Pleas  of county  to  amerce  you,  for  [here  state  the  grounds  of 

the  motion.     If  for  neglect  to  return  the  writj  thus :  for  neglecting  to  return 
a  certain  writ  of  execution  commonly  called  a  fieri  facias,  to  you  directed, 

which  on  or  about  the  —  day  of ,  a.  d.  — ,  came  to  your  hands,  as 

said  sheriff,  to  be  executed  and  returned  in  due  form  of  law,  for  the  sum  of 

[debt  $ ,  damages  9 ,  coeus ,  (u  the  case  may  6e,]  tested  the  — ^ 

day  of  ,  and  then  issued  at  my  instance  from  said  court  against  C.  D. 

upon  a  certain  judgment  of  the  same  court  in  that  behalf,  rendered,  at  the 

term  thereof,  ▲.  d. . 

A.  B. 

[Date.] 

m 

Form  of  Affidavit  of  Service  of  Notice. 

The  State  of  Ohio, county,  ss. 

L.  S.,  of,  [dbc.,]  makes  oath  and  says,  that  on  the day  of  " ,  a.  d. 

(d)  Swan"*  St&t.  484, 485.  {e)  6  Ohio  Rep.  449 ;  13  Ohio  R^.  210 
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Judgment. 
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>  he  served  on  the  [within]  named  S.  S.,  sheriff  of  said  coanty,  the  within 

notice,  by  delivering  to  htm  a  true  copy  thereof,  in  person,  at « • 

L,  S. 
Sworn  to,  [dbc] 

Form  of  Judgment  of  Amercement, 
A.  B. 


•iff  of  r 


S.  S.,  [la^'t;]  Sheriff  of  f"  ^^  "^^^^^°  *^  ^™«"^- 
the  county  of  — •    J 

This  day  appeared  in  open  eourt  the  above  named  A.  B.,  by  Mr.  L.,  his 
attorney,  and  moved  the  court  here  for  a  judgment  of  amercement  against  the 

said  Si  S.,  [late]  sheriff  of  the  county  of ,  for  [here  state  the  cause  of 

amercement^  as  in  the  notice^  as  thus:  for  neglecting  to  return]  a  certain  writ 
of  execution,  commonly  called  a  fieri  facias,  to  him  directed,  which  came  into 
his  hands  as  such  sheriff,  to  be  executed  and  returned  by  him  in  due  form  of 
law,  and  as  hereinafter  mentioned.  And  thereupon  came  the  said  S.  S.,  and 
this  motion  came  on  to  be  heard  upon  the  files  and  records  of  the  court,  afiida- 
vits  and  testimony.'    On  consideration  whereof  the  court  do  find : 

1.  That  by  the  consideration  and  judgment  of  this  court,  at  their  term, 

A.  D,  ,  the  said  A.  B.  recovered  a  judgment  in  [Assumpsit]  against  C. 

D.,  for  the  sum  oft-—  [here  set  forth  the  amount  of  the  judgment  and  costs] 
costs,  which  hath  ever  since  remained  in  full  force  and  unsatisfied. 

%  That  the  said  A.  B.  on,  [&c.,]  caused  to  be  issued  under  the  seal  of,  and 
from  the  said  court,  upon  said  judgment  and  against  the  said  C.  D.,  a  writ  of 
executicm  commonly  called  a  Fieri  Facias,  directed  to  the  sheriff  of  said  county, 
whereby  the  State  of  Ohio  commanded,  [here  recite  the  execution^']  and  which 
said  execution  was  duly  tested  on,  [&c.,]  and  signed  by  the  clerk  of  said  court, 
and  indorsed  with  the  amount  of  said  judgment,  &c. 

3.  That  said  execution,  on,  [&c.,]  came  into  the  hands  of  said  S.  S.,  to  be 
executed  and  returned  according  to  the  command  thereof,  he,  the  said  S.  S., 
then,  and  until  long  after  the  return  term  of  said  execution,  continuing  to  be 
the  sheriff  of  said  county. 

4.  Here  state  the  acts  or  omissions  of  duty^  under  the  execution^  which 
render  the  officer  liable :  that  it,  money  made  and  demanded^  and  rrfusal  to 
pay^-^r  levy  on  goods  and  refusal  or  neglect  to  sett — or  the  like.  TTiuSj  if 
for  neglect  to  return  the  execution:']  That  by  said  execution,  the  said  S.  S. 

was,  as  such  sheriff,  conunanded,  and  it  was  his  duty  to  return  said  writ  to  said 

court  at,  [&c.]  on  or  before  the  [second]  day  of  the  —  term,  a.  d. ,  of 

said  court,  begun  and  held  on  the  —  [insert  the  first  day  of  the  term]  of 
— — ,  A.  D.  — - ;  and  that  the  said  S.  S.  neglected  so  to  do. 

5.  That  on  the  day  of  — ,  a.  d.  — ,  the  said  A.  B.  served  on  the 

said  S.  S.  due  notice,  in  writing,  of  this  motion  to  amerce  him,  by  reason  of 
the  premises : 

(f )  If  the  prooeediog  14  to  be  reviewed  on  oertiorari,  insert  at  the  [f]  the  evidence  upon  which 
the  eoart  decided  the  motion. 
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Judgment —  Liability  of  Sureties —  Remedy  of  Sheriff. 

—  ■  ■   ■  ^     ■ 

It  is  therefore  ordered  and  considered,  that  the  said  S.S.  be,  and  he  is  hero- 
hf  amerced,  for  his  said  default  and  [neglect  to  return,  as  aforesaid,  said  exe- 
tion  to  him  directed,]  in  the  sum  of,  [original  judgment,  interest  and  costs,'] 
the  amount  of  said  judgment,  costs  and  interest,  remaining  due  and  unpaid ; 

and  also  the  further  sum  of dollars,  being  ten  per  centum  penalty  thereon ; 

and  that  the  said  A.  B.  recover  the  same  of  and  from  the  said  S.  S.,  according 
to  the  force  and  effect  of  the  statute  in  such  case  made  and  provided. 

The  sureties  of  the  officer  may  be  made  parties  to  the  judgment  of  ameice- 
ment,  by  scire  facias."* 

Upon  judgment  on  the  Scire  Facias,  an  execution,  in  the  name  and  £)r  the 
use  of  the  judgment  creditor  or  his  legal  representatives,  may,  on  motion,  be 
awarded  against  the  body  of  the  officer,  and  against  his  goods  and  chattels, 
lands  and  tenements,  and  the  goods  and  chattels,  lands  and  tenements  of  his 
sureties,  who  are  made  parties  by  the  scire  facias ;  but  the  property  of  the 
officer  must  be  found  insufficient  before  the  property  of  the  sureties  can  be 
taken.* 

Where  an  officer  is  amerced  and  has  not  collected  the  original  judgment,  he 
may  sue  out  execution  and  collect  the  judgment,  in  the  name  of  the  original 
plaintiff,  for  his  own  use.' 

(d)  Swan's  Stat.  485.    For  the  Form,  &c.  of  (e)  Swan's  Stat.  48S. 

the  scire  Facias  in  such  case*  see  post,  Chap.  36.  (f )  Swan's  Stat.  435,  sec  37. 
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CHAPTER  XXXV. 


THE  DECEASE  OR  MARRIAGE  of  the  PARTIES  TO  AN  ACTION. 

8BCTI0N    I.  THE   MARRIAGE  OF  A  FEME  SOLE,  PLAINTIFF  OR  DEFBNDAIfT, 

II..  THE  DEATH  OF  THE  PLAINTIFF  OR  DEFENDANT,  BEFORE  VERDICT. 

III.  THE  DEATH  OF  ONE  OF  TWO  OR  MORE  PLAINTIFFS  OR  DEFENDANTS. 

IV.  THE  DEATH  OF  PARTIES  AFTER  TERDICT  ;   OR,  AFTER  JUDGMENT. 


Sec.   I.      THE  MARRIAGE  OF  A  FEME  SOLE,  PLAINTIFF  OR  DEFENDANT. 

An  action  commenced  against  a  feme  sole,  will  not  abate  in  consequence  of 
her  marriage ;  but  a  suggestion  of  her  marriage  is  made  on  the  journal  of  the 
court,  and  the  name  of  the  husband  being  inserted  in  the  proceedings,  the  suit 
is  conducted  to  trial,  judgment  and  execution,  in  all  other  respects  as  if  no 
marriage  had  taken  place.* 

The  marriage  of  a  defendant  is  not  noticed,  and  does  not  afiect  the  proceed- 
ings.' 

Suggestion  4Jf  Marriage  of  Plaintiff' on  the  Journal. 

A.B.") 

Assumpsit. 


L.B.1 

V.     I  In 
I.D.J 


The  plaiDtiflr  gives  the  court  here  to  understand  and  be  informed,  that  since 
the  last  continuance  of  this  cause  she  intermarried  with  one  L.  L.;  which  the 
defendant  doth  not  deny,  but  admits  the  same  to  be  true,  and  the  said  L.  L.  is 
made  a  party  to  this  suit.    Continued. 


BbC«  II.      THE  DEATH  OF  THE  PLAINTIFF  OR  DEFENDANT,  BEFORE  VBBDIOT. 

The  statute  <^  1831,''  provides  that  no  suit  or  action  (except  actions  for  libel, 
slander,  malicious  prosecution,  assault,  or  assault  and  battery,  action  on  the 

(a)  43  vol.  Stat.  114,  sbc.  3.  (c)  Swaa*a  Stat.  667,  aec.  80. 

(b)  Cro.  Jac.  323 ;  4  East,  521 ;  3  Bl.  Com.  414. 
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case  for  a  nuisance^  or  against  justices  of  the  peace  for  misconduct  m  office) 
shall  abate  by  the  death  of  either,  or  both  of  the  parlies  thereto. 

This  law  is  so  far  modified  by  the  act  of  March  12,  1845,''  that  an  action  of 
tres}>ass  on  the  case,  or  other  action  founded  on  a  tort,  does  not  abate  by  the 
death  of  the  plainliff.  This  recent  statute  making  no  provision  against  the 
abatement  of  the  suit^  therein  provided  for,  in  case  the  defendant  dies,  of 
course,  they  abate  by  the  decease  of  the  defendant,  and  cannot  be  revived 
against  his  legal  representatives. 

It  is  however  provided,*  that  if  any  person,  having  a  right  to  cojnmence  and 
maintain  an  action  of  trespass,  or  trespass  on  the  case,  for  mesne  profits;  or, 
for  an  injury  done  or  suffered  to  his  estate^  real  or  personal ;  or,  for  any  deceit 
or  fraud  committed  in  the  sale  or  exchange  therof ;  or,  if  any  person  liable  to 
either  of  such  actions  shall  die  before  such  action  shall  be  brought,  the  cause 
of  such  action  shall  nevertheless  survive.  And  any  such  action  may  be  brought 
by  the  executor  or  administrator  of  the  deceased  party,  having  such'  right  of 
action,  or  it  may  be  brought  against  the  executor  or  administrator  of  the. 
deceased  party,  h'able  to  such  action ;  and  it  may  be  proceeded  in  to  final 
judgment  and  execution,  as  in  other  cases,  for  or  against  executors  and  admin- 
istrators. 

In  proceedings  in  attachment^  against  absconding  and  non-resident  debtors, 
the  death  of  the  defendant  will  not  abate  the  suit ;  but  the  same  is  carried  on 
to  judgment,  sale  and  distribution,  as  if  such  death  had  not  happened/ 

In  all  cases  in  which  either  party  to  a  suit  dies  before  the  first  day  of  the 
term  at  which  judgment  is  taken,  if  the  suit,  as  above  provided  by  law,  does 
not  abate,  the  executor  or  administrator  of  the  deceased  party  will  have  a  right 
to  prosecute  or  defend  the  suit.'  The  executor  or  administrator  of  the  deceased 
defendant  is  required  by  law  to  become  a  party  to  the  suit.* 

In  practice,  there  is  in  general  no  embarrassment  in  making  the  executor  or 
administrator  of  a  deceased  plaintifi*  or  defendant  a  party  to  the  suit,  as  the 
attorney  for  the  executor  or  administrator  usually  appears,  and  the  entry  is 
made  on  the  journal,  by  consent. 

Form  of  Journal  Entry  nmking  the  Executor  or  ^dmirdstrator  a  party ,  by 

consent. 


V.      V  In 
I.  D.J 


A.  B.  , 

Assumpsit. 


The  death  of  the  plaintiff*  [or  defendant3  was  suggested ;  and  thereupon  £. 
F.,  his  administrator  [or  executor,]]  applied  to  be  made  plaintiff  [or  defendant]] 
in  his  stead,  and  the  same  is  ordered  accordingly.     Continued. 

If,  however,  the   executor  or  administrator  of  the  deceased  plaintiff  or 

(d)  43  vol.  Slat.  1 14, sec.  2.  (f )  Id.  93,  sec.  14. 

(f )  Id.  669,  sec.  90.  (g)  Swan'sStat.  667,  soc.  80. 
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Before  Verdict. 


defendant,  neglect  or  refiide  to  apply  to  the  court,'at  or  during  the  term  next 
succeeding  the  death  of  the  party,  the  court  at  the  same  term  will  order  the 
death  of  the  party  to  be  suggested  ot\  the  record^  and  a  citation  to  issue,  returnable 
to  the  next  term  thereafter.**  The  citation  cites  the  executor  or  administrator 
to  appear  at  its  return  term,  and  cause  himself  to  be  made  a  party  to  the  suit, 
instead  of  the  decedent  .** 

The  Order  of  the  court  and  the  Citation  in  such  case,  may  be  in  the  form 
following : 


Order  for  Citaiion, 

A.  B. 

v.       ^  In  Case. 
C. 


V.       I  In 
I.  D.J 


This  day,  it  being  suggested  to  the  court  that  the  [defendant,]  since  the 
last  term,  has  died  [intestate,]  and  that  J.  S.  is  his  [administrator ;]  and  the 
said  J.  S.,  neglecting  to  apply  to  be  made  defendant,  instead  of  the  said  C.  D., 
it  is  therefore,  on  motion  of  the  said  A.  B.,  ordered,  that  thejdefendant*s  death 
be  suggested  on  the  record,  and  that  a  citation  issue  against  the  said  J.  S.,  as 
[administrator]  of  the  said  C.  D.,  according  to  the  statute  in  such  case  ooade 
and  provided. 

Form  of  Citation. 

The  State  of  Ohio, county,  ss. 

[seal.]     To  the  Sheriff  of county — Greeting: 

Whereas,  A.  B.,  lately  in  our  Court  of  Common  Pleas,  within  and  for  the 

said  county  of ,  to  wit,  at  the      ■     term  thereof,  a.  d.    '  ■  -, impleaded C. 

D.  in  a  certain  plea  [of  the  case,  ^c,  as  the  plea  U  ;]  and  afterwards  and 
before  final  judgment,  the  said  C.  D.  died  intestate,  to  wit,  on  ,  whose 
death  was  afterwards,  to  wit,  at  the term  of  said  court,  a.  d. ,  sug- 
gested on  the  record  of  the  same  court ;  and  administration  upon  his  estate 

has  been  granted  by  the  Court  of to  J.  S.,  in  due  form  of  law,  as  we  axe 

informed  by  the  said  A.  B.  And  now,  on  behalf  of  the  said  A.  B.,  we  have 
been  informed,  in  our  said  Court  of  Common  Pleas,  that,  although  the  said 
suit  is  still  pending,  and  in  no  wise  abated  or  discontinued,  yet  the  said  J.  S., 
administrator  as  aforesaid,  altogether  neglects  to  appear  and  make  himself 
defendant  thereto.  We  therefore  command  you  that  you  cite  the  said  J.  S., 
administrator  as  aforesaid,  to  appear  before  the  Judges  of  our  said  Court  of 
Common  Pleas,  on  the  first  day  <^  their  next  term,  and  cause  himself  to  be 
made  defendant  in/ said  suit,  instead  of  the  said  C.  D.  And  of  this  fail  not ; 
and  have  you  then  there  this  writ. 

Witness,  F.  C,  clerk  of  our  said  Court  of  Common  Pleas,  at  C.  this  

day  of ,*A.  D.  — .  _,    , 

F.  C,  Clerk. 

(h)  Swan's  Stat.  668,  sea  82. 


lOeO  THE  DECEASE  OF  PARTIES. 


Where  there  are  two  or  more  Plain tifis  or  Defendants. « 


If  the  executor  or  administrator  of  the  deceased  plaintiff  neglect  or  refuse, 
after  being  serred  with  the  citation,  to  become  a  party  to^the  action,  a  judg- 
ment of  nonsuit  and  for  costs  will  be  entered  against  him  as  such  executor  or 
administrator.' 

If  the  executor  or  administrator  of  the  deceased  defendant,  after  being  ser- 
ved with  the  citation,  neglect  or  refuse  to  appear  and  make  himself  a  party, 
the  court  will  cause  his  appearance  to  be  entered,  and  the  cause  will  then  pro- 
ceed as  if  suit  had  been  originally  brought  against  the  executor  or  administra- 
tor.J 

An  administrator  with  the  will  annexed,  or  an  administrator  de  bonis  non, 
may,  in  the  manner  above  mentioned,  be  made  a  party  plaintiff  or  defendant  to 
a  suit  pending  against  the  former  executor  or  administrator.^ 

So,  where  there  is  an  action  of  ejectment  or  for  waste  pending,  it  will  not 
abate  by  the  death  of  the  defendant  before  final  judgment ;  but  the  cause  of 
action  will  survive  against  the  heir  or  devisee  who  may  be  made  a  party 
defendant  in  the  manner  above  mentioned.'  If  the  heir  or  devisee,  after  being 
cited,  neglect  or  refuse  to  appear,  the  court  will  enter  his  appearance ;  and  the 
cause  will  be  afterwards  proceeded  in  and  tried,  and  judgment  rendered,  as  if 
the  action  had  beep  originally  brought  against  such  heir  or  devisee. 

If  an  estate  is  represented  as  insolvent  while  an  action  is  pending  against 
an  executor  or  administrator,  for  any  demand  that  is  not  entitled  to  a  preference 
in  payment,  and  would  be  afiected  by  the  insolvency  of  the  estate,  the  action 
may  be  discontinued  without  the  payment  of  costs ;  or,  if  the  demand  is  dis* 
puted,  the  action  may  be  tried  and  determined,  and  judgment  may  be  rendered 
therein,  in  the  same  manner  and  with  the  same  e^ct,  as  is  provided  in  the 
case  of  appeal  from  the  award  of  commissioners  upon  an  insolvent  estate, 
(that  is,  no  execution  is  to  issue,  but  the  report  of  the  debts  of  the  estate  will 
be  altered  so  as  to  include  the  judgment ;)  or,  the  action  may  be  continued  at 
the  discreticga  of  the  court,  until  it  shall  appear  whether  the  estate  is  insolvent; 
and  if  it  should  not  prove  to  be  insolvent,  the  plaintiff  may  prosecute  the  action 
as  if  no  such  representation  of  insolvency  had  been  made."  There  is  no 
impropriety  in  the  plaintiff  continuing  his  action,  while  he  submits  his  claim  to 
the  commissioners,  or  to  the  executor  or  administrator,  when  acting  in  the 
place  of  commissioners." 


Sec.      III.      THE  DEATH  OF  ONE    OF    TWO  OR  MORS  PLAINTIFFS  OR  DEFENDANTS. 

When  there  are  two  or  more  plaintiffi  or  defendants,  and  one  or  m<Nre  die 
befdnre  the  first  day  of  the  tenn  in  which  judgment  is  rendered,  the  cause  of 
action  will  not  abate,  but  survive  to  and  against  the  surviving  phiniifis  or  d^ 

(i)  Swan's  Stat«  666,  sec.  83.  (1)  Id.  669,  soe.  88. 

( j)  Id.  668,  sec.  84.  (m)  Id.  380,  sec.  224. 

(k)  Id.  384,  Bec.240,  241.  (n)  4  Mass.  Kep.  620. 
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During  the  Trial  Term;  or  after  Judgment. 


fendants.'^    In  sach  case  the  death  is  suggested  on  the  record,  and  the  suit  pro- 
ceeds in  the  same  manner,  as  if  such  death  had  not  happened.** 
The  suggestion  may  he  in  the  form  foUovnng  : 

Suggestion  of  the  Death  oj  one  of  the  Defendants. 


A.  B.         -) 
V.  I  In 

\.  D.  and  fi.  F.  J 


[Assumpsit.] 


The  said  plaintifl^  by  Mr.  A.*  his  attorney,  gives  the  court  here  to  under- 
stand and  be  informed,  that  after  the  last  continuance  of  this  cause,  and  before 
this  day,  [to  wit,  on,  &c.,]  the  said  E.  F.  died,  and  the  said  C.  D.  survived ; 
which  the  said  C.  D.  doth  not  deny,  but  admits  the  same  to  be  true. 

After  final  judgment  against  the  survivors,  the  surviving  plaintiff  or  plain- 
tiff may  make  the  executor  or  administrator  of  the  deceased  defendant  a  party 
to  the  judgment,  by  scire  facias.^* 


Sec.  IV.    thb  death  of  pabties  dvrino  the  trial  term  ;  or,  after  jodo- 

MENT. 

If  either  party  dies  during  the  term,  and  after  verdict,  &c.,  before  the  judg- 
ment is  entered,  judgment  may,  notwithstanding,  be  entered  as  if  the  death  had 
not  occurred  ;  as  the  judgment  is,  in  law,  rendered  on  the  first  day  of  the  term, 
though  in  fact  rendered  afterwards. 

If  either  party,  or  both,  die  after  final  judgment,  and  before  satisfaction  thereof, 
the  suit  may  be  revived  by  scire  facias.  If  the  defendant  dies,  the  plaintifi 
may  revive  by  scire  facias  against  the  executors  or  administrators,  under  like 
circumstances  as  the  plaintiff  could  or  might  sue  the  executor  or  administrator 
upon  a  debt  not  in  judgment.*^  And  such  scire  facias  should  be  prosecuted 
within  the  same  period  required  by  law  for  the  prosecution  of  other  claims 
against  the  estate  of  a  decedent.' 

The  claim  Against  the  estate  of  the  decedent,  accruing  by  such  judgment, 
should  be  presented  to  the  executor  or  administrator  in  like  manner,  and  within 
like  time,  as  any  other  demand,*  and  if  disputed  or  rejected,  must  be  establish- 
ed by  suit  or  arbitrament. 

When  there  are  two  or  more  defendants,  and  the  judgment  is  founded  upon 
a  joint  contract,  and  either  of  the  defendants  die,  his  estate  is  liable  therefor, 

(o)  Swan's  Slat.  668  ^  85.  (r)  Id.,  397,  $  103 ;  45  vol.  Stat.  25. 

(p)  Id.  669,  $  86,  b7.    For  the  form  of  the  (s)  Id.,  334,  $  9a  Procure  a  memorandum  of 

acire  &cia8,  judgment,  ^•,  see  the  next  chap-  the  date  and  amount  of  the  judgment,  attested 

ter.  by  the  clerk*  and  present  it  to  the  executor  or 

(q)  Swan's  Stat.  673,  $  105  &  106 ;  356,  ^98.  odministntor. 
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18.  After  a  Judgment  of  the  Commoii  Pleas,  affinned  in  the 

Supreme  Court,  and  mandate  sent  down. 

19.  To  make  Defendants,  not  served  with  original  process 

parties  to  the  Judgment. 

20.  To  make  Sureties  of  the  Sheriff  parties  to  a  Judgment  of 

Amercemem. 

21.  To  make  persons  jcantly  liable,  parties  to  a  Judgment 

confessed. 

22.  To  make  persons  jointly  liable,  parties  to  a  Judgment  in 

the  Common  Pleas  on  Appeal  from  a  Justice. 

2:).     By  a  Surviving  Plaintiff  against  the  Administrator  of  a 
Joint  Defendant,  who  died  pending  the  suit. 

24.     By  Husband  and  Wife  on  a  Judgment  recovered  by  the 
Wife  dam  sola.  # 

26.  Against  Husband  and  Wife,  upon  a  Judgment  recovered 

against  the  Wife  dum  sola. 

20.    Against  Special  Bail. 

27.  To  subject  Real  Estate  to  the  payment  of  a  Judgment  of 

a  Justice  of  the  Peace. 

28.  By  Sureties  who  have  paid  the  debt,  against  the  Princi- 

pal. 

29.  Against  an  Administrator  suggesting  a  Devastavit. 

30.  Against  Heirs  and  Terre-tenants. 

31.  For  Restitution,  after  Reversal  and  mandate  sent  down 

from  the  Supreme  Court. 

32.  Alias  Scire  Facias. 

IV.  HOW  EXECUTED  AND  RETrntBTED. 

v.  WHEN  AMENDABLE,  AND  WHEN  SET  ASIDE. 

VI.  PLEADINGS  IN  SCIRE  FACIAS. 

VII.  FORMS  OF  PLEAS  IN  SCIRE  FACIAS. 

1.  Nul  tie]  record. 

2.  Payment. 

8.    Death  of  Principal  before  return  of  Capias  and  Satis&ci- 
endum. 

4.    Plea  to  a  Scire  Facias  for  Costs  against  Sureties,  —-that 
the  summons  was  not  indorsed  until  after  suit  brought. 

Vni.      VERDICTS  AND  JUDGMENTS. 

1.  Verdict  and  Judgment  for  Plaintiff  <m  issue  to  the  coun- 

try. 

2.  Judgment  for  Plaintiff  on  submission  to  the  Court. 

• 

3.  The  like  against  an  Executor  or  Administrator. 
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Natofe  of  the  Wnt,  and  in  what  cases  issued. 


4.  Verdict  and  Judgment  for  Plaintiff,  on  suggestion  of  fur- 

ther  Breaches  under  the  Statute ;  Damages  assessed 
by  the  Jury. 

5.  Verdict  and  Judgment  making  Defendants,  not  served 

with  psocess,  parties  to  the  original  Judgment. 

6.  Judgment  of  Revivor,  on  de&uh. 

7.  The  like  against  as  Executor  or  Administrator  on  De- 

fault. 

8.  Judgment  by  Default  making  Defendants,  not  served  with 

process,  parties  to  the  original  Judgment. 

9.  The  like  by  Default,  on  suggestion  ci  further  Breaches, 

aAer  Judgment  on  Penal  Bond. 
10.    The  like  by  Default,  subjecting  Real  Estate  to  the  pay- 
ment of  a  Judgment  of  a  Justice  of  the  Peace. 

IL    Judgment  for  the  Defendant* 


8bC.   I.      NATURE  OF  THB  WRIT,  AND  IN  WHAT  CASES  ISSUED. 

1.    Generaliy. 

A  scire  facias  is  a  writ  founded  upon  some  matter  of  record,  as  judgments, 
rec(^rnizances,and  the  like :  audits  ofBce  i^  to  make  known  to  the  defendant 
some  matter,  of  which  he  has  a  right  to  be  informed,  and  to  afibrd  him  an  op- 
portunity, if  he  sees  fit,  to  show  cause  why  a  certain  step  should  not  be  taken 
against  him.'  It  is  sometimes  issued  in  a  cause  while  pending,  and  is  some- 
times of  itself  a  new  action. 

Where  a  levy  was  made  on  lands,  and  the  defendant  and  sheriff  afterwards 
died,  and  then  another  fieri  facias  was  issued  to  the  successor  of  the  old  sheriff, 
and  another  levy  made,  and  sale  had  to  the  judgment  creditor,  and  satisfaction 
entered  on  the  record ;  it  was  held,  that  all  the  proceedings  afler  the  first  levy 
were  void,  and  might  be  set  aside  on  scire  facias,  at  the  suit  of  the  plaintiff  in 
execution.^  But  if  the  title  to  land  sold  on  execution  fails,  afler  deed  made 
and  satisfaction  entered,  the  purchaser  has  no  remedy  by  scire  facias.* 

Where  a  judgment  debtor  died,  and  his  administrator  made  a  sale  of  real 
estate  which  was  void  for  inegularity,  it  was  held,  that  the  judgment  creditor 
might,  notwithstanding,  proceed  by  scire  facias  against  the  heirs  and  purchas- 
ers in  possession,  and  have  execution  against  the  lands.** 

Where  there  is  a  general  judgment  of  restitution  in  error,  execution  can- 
not be  sued  out  without  a  scire  facias.** 

(a)  2  Saund.  Rep  74,  (4.)  (d)  7  Ohio  Rep.  (part  1,)  11. 

(b)  I  Ohio  Rep.  458.  (e)  4  Ohio  Rep.  374.  See  post.ch.  38,  ^  13,  6. 

(c)  6  Ohio  Rep.  477. 
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To  revive  Judgment — To  make  parties  to  a  Judgment* 


2,     To  revive  a  dormant  Judgment. 

An  action  of  debt  may  be  brought,  or  scire  facias  may  be  issued  against  the 
judgment  debtor,  or  his  legal  representatives,  to  revive  a  dormant  judgment/ 
The  scire  facias  is  sued  out  of  the  court  rendering  the  judgment,  or  the  court 
having  power  to  award  execution/ 

The  defendant  may  plead  any  matter  arising  subsequent  to  the  rendition  of 
the  judgment,  which  shows  that  execution  should  not  be  awarded.' 


3.     To  make  Parties  to  a  Judgment. 

Where  either  or  both  parties  to  a  judgment  die  before  satisfaction,  their  rep- 
resentatives, real  or  personal,  as  the  case  may  require,  may  be  made  parties 
thereto  by  scire  facias.^  It  may  be  prosecuted  jointly  against  the  representa- 
tives of  the  deceased  and  the  survivors ;  and  this,  too,  although  the  deceased 
was  surety  only.* 

So,  if  an  executor  or  administrator,  for  or  against  whom  an  unsatisfied  judg- 
ment has  been  rendered,  die,  resign,  or  be  removed  from  his  trust,  the  admin- 
istrator de  bonis  non  may  be  made  party  to  the  judgment  by  scire  facias.^ 

So,  where  pending  a  suit  against  two  or  more,  one  or  more  die,  afler  judg- 
ment against  the  survivors,  the  deceased  defendants  may  be  made  parties  to  the 
judgment  by  scire  facias.^ 

So,  where  mesne  process  is  issued  against  two  or  more,  and  some  of  the  de- 
fendants arenot  served,  and  the  plaintiff  proceeds  and  obtains  judgment  against 
such  of  them  as  were  served  with  process,  the  plaintiff  may,  by  scire  facias 
against  those  not  served,  make  them  parties  to  the  judgment.' 

So,  where  one  or  more  of  two  or  more  debtors,  jointly,  or  jointly  and  severally 
liable,  confesses  judgment ;  or,  where  a  judgment  is  rendered  on  such  a  liability 
by  the  Court  of  Common  Pleas,  on  an  appeal  from  a  justice,  the  other  parties 
to  the  contract  or  liability  may,  in  hke  manner,  be  made  parties  to  the  judg- 
ment." 

The  sureties  of  the  sheriff,  or  other  officer  who  is  amerced,  may  be  made 
parties  to  the  judgment  of  amercement  by  scire  facias.'  The  sureties  may  set 
up  any  defence  arising  after  the  judgment  of  amercenent,  but  no  matters  pre- 
vious thereto." 

The  execution  in  such  case  has  already  been  noticed.* 

(f )  Id.,  671,  i  102.  (k)  Id.  669,  see.  86. 

(g)  Id.  lb.,  ^  104.  (1)  Id.  658,  sec.  53. 
(h)  Swan's  Stat.  673 ;  46  vol.  Stat.  27,  28.  (m)  Id.  lb.  sec  54. 

(i)  7  Ohio  Rep.  (Part  1)  165.  (n)  Swan  "to  Stat.  485,  sec.  36. 

(j)  Swan's  Stat.  686,  see.  139.  (o)  See  ante  p.  1066. 
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For  fitfther  Breaches  of  Bond— To  chaise  Land,  &c. 


4.     To  recover  Damages  for  further  Breadua^  on  a  Judgment  for  a  Penalty. 

We  liave  already  seenp  in  what  cases  a  scire  facias  may  be  issued  to  recoirer 
damages  for  breaches  of  a  penal  bond  or  contract,  which  have  arisen  after 
judgment  for  the  penalty* 

Where  a  judgment  has  been  rendered  upon  an  official  bond  for  the  penalty, 
any  person  injured  by  the  misconduct  of  the  officer,  may  proceed  by  scire 
facias  on  such  judgment,  until  the  amount  thereof  is  exhausted.  Of  course 
the  breaches  upon  which  the  party  suing  relies,  must  be  set  forth.^i 


5.     To  charge  Lands  on  a  Judgment  of  a  Justice  J 

Where  an  execution  issued  by  a  justice  of  the  peace,  in  any  civil  or  criminal 
case,  is  returned  unsatisfied,  in  whole  or  in  part,  for  want  of  goods  and  chattels 
found  whereon  to  levy,  and  it  is  suggested  to  the  justice  of  the  peace,  charged 
with  the  duty  of  collecting  the  judgment  whereon  the  execution  is  issued,  that 
the  party,  against  whom  the  judgment  was  rendered,  is  possessed  of  lands  or 
tenements,  the  justice  must  make  an  entry  of  such  suggestion  on  his  docket ; 
and,  on  the  application  of  the  party  in  whose  favor  such  judgment  was  ob- 
tained, or  his  agent,  deliver  to  such  party  or  his  agent,  a  certified  transcript  of 
the  judgment  and  suggestion,  including  the  proceedings  had,  and  the  costs  that 
have  accrued  thereon. 

The  party,  or  his  agent,  receiving  such  transcript,  may  deliver  the  same  to 
the  clerk  of  the  Court  of  Common  Pleas  of  any  county  where  the  party, against 
whom  such  judgment  was  recovered,  may  reside ;  and  the  clerk  files  the  same 
in  his  office,  and  issues  a  writ  of  scire  facias  thereon,  which  is  served  and  re- 
turned in  the  same  manner  that  a  summons,  issued  from  such  court,  is  or  may 
be  required  by  law  to  be  served  and  returned  in  other  cases.  But  if  the 
defendant  does  not  reside,  or  cannot  be  found  in  the  county,  two  ^nihils**  will 
be  sufilcient. 

The  scire  facias  requires  the  party,  against  whom  it  is  issued,  to  show  cause, 
at  the  return  term  thereof,  why  execution  should  not  be  awarded  against  the 
lands  and  tenements  of  such  party ;  and  in  case  no  cause  be  shown,  the  court 
render  judgment  agaiirst  the  party,  for  the  costs  that  have  accrued  in  the  pro- 
ceediogs  by  scire  facias,  and  award  execution  against  the  lands  and  tenements 
of  such  party,  for  the  debt,  fine,  or  damages,  including  the  interest  and  costs, 
stated  in  such  transcript,  or  for  so  much  thereof  as  may  remain  due  and  unsat- 
isfied, and  for  costs  of  suit;  on  which  execution  the  same  proceedings  are  had 

(p)  Ante  p.  355,  note,  where  the  statute  will    ecutor'a  or  administrator*0  bond,  see  Stat.  373 
be  found*  to  375. 

(q)  Id.  162,  eec.  4 ;  aa  to  a  suit  upon  an  ex-       (r)  Swan'fe  Stat.  521, 533 ;  44  vol.  Stat.  48. 
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By  Sureties — To  chvge  Administnitor,  &c* — ^ledal  Bail. 


as  if  the  like  execution  had  been  issued  on  any  other  judgment  obtained  in 
such  court. 

It  is  not  necessary  to  take  a  rule  on  the  defendant  to  plead  to  the  scire  fa- 
cias, and  execution  may  be  awarded  at  the  return  term  of  the  scire  facias 
served,  or  at  the  return  term  of  the  second  nihil." 

The  judgment  becomes  a  lien  on  the  defendant's  land  from  the  time  execu- 
tion is  awarded  by  the  court ;  and  the  execution  issued,  upon  the  award  of 
execution,  goes  against  the  goods  and  chattels,  as  well  as  the  knds  and  tene- 
ments of  the  judgment  debtor.* 


6.    By  Bail  to  charge  their  Principal. 

When  any  bail  has  been  compelled  to  pay  the  amount  of  a  judgment,  or  any 
part  thereof,  the  court  before  whom  the  judgment  was  rendered  may,  upon  the 
request  of  such  bail,  issue  a  scire  facias  against  the  person  or  persons  against 
whom  judgment  was  ortginaliy  given,  to  appear  before  such  court,  to  be  served 
and  returned  by  the  proper  officer.  The  stlit  is  heard  and  determined  as  in 
other  cases." 


7.     To  charge  an  Executor  or  Mministrator  with  Waste. 

When  an  execution  against  an  executor  or  administrator,  for  a  debt  due  from 
the  deceased,  is  returned  unsatisfied,  the  creditor  may  sue  out  a  scire  facias, 
upon  a  suggestion  of  waste ;  and  if  the  defendant  shall  not  appear  and  show 
sufficient  cause  to  the  contrary,  he  shall  be  deemed  guilty  of  waste,  and  is  per- 
sonally liable  for  the  amount  of  such  waste,  when  it  can  be  ascertained ;  and  if 
the  amount  of  such  waste  cannot  be  ascertained,  he  will  be  Uable  for  the 
amount  due  on  the  original  judgment,  with  interest  thereon  from  the  time  when 
it  was  rendered,  as  for  his  own  debt.'' 


8.     To  charge  Special  Bail. 

Upon  a  ca.  sa.  being  returned  <<not  found,'*  the  plaintiff  may  proceed  against 
the  special  bail,  by  scire  facias,"^  or  action  of  debt. 

If,  however,  at  any  time  before  or  after  judgment  against  the  special  bail,  a 
writ  of  error  is  sued  out  on  the  original  judgment  against  the  principal,  the  court 


(b)  4  Ohio  Rep.  135. 

(t)  44  Yol.  Slat.  48,  sees.  3, 4. 

(u)  Id.  779,  sec.  6. 


(v)  Id.  356,  sec.  97. 

(w)  Id.  657,  see.  50 ;  Ai€h.Pr.291. 
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may,  on  motion,  stay  proceedings  against  the  bail  for  a  reasonable  time,  on 
their  papng  all  costs  that  may  have  accrued  in  the  proceedings  against  them ; 
and  the  final  reversal  of  the  jndgment  will  discharge  the  bail/ 

The  defendant  may  render  himself,  or  be  rendered  in  discharge  of  his  spe- 
cial bail,  either  before  or  after  judgment  in  the  original  action ;  provided,  such 
render  be  made  at  or  before  the  appearance  day  of  the  first  scire  facias  against 
the  bail  returned  *' scire  feci ;"  or,  of  the  second  scire  facias  returned  *^  nihil ;" 
or,  of  the  summons  or  capias  ad  respondendum,  in  an  action  of  debt  against  the 
special  bail,  returned  '<  served,"  and  not  afler ;  and  in  either  case,  the  bail  must 
pay,  and  the  court  will  render  judgment  for,  the  costs  of  the  suit  against  them.' 

The  render,  above  mentioned,  may  be  made  to  the  court  while  in  session,  or 
to  a  judge  in  vacation.  The  court  or  judge  before  whom  the  render  is  made, 
makes  an  entry  or  minute  of  such  render  and  commitment,  and  thereupon  the 
defendant  is  committed  to  the  custody  of  the  sheriff  or  jailor  attending  the  court 
or  judge.'  On  such  render  or  commitment,  duly  certified  to  the  clerk  of  the 
court,  if  done  in  vacation,  he  must  enter  an  exoneretui  on  the  bail  piece ;  and 
thereupon  the  bail  will  be  discharged ;  provided,  the  bail  give  immediate  no- 
tice of  such  render  to  the  plaintiff  or  his  attorney,  if  within  the  county/ 

The  forms  incident  to  these  proceedings  may  be  as  follows : 

form  of  Minute  on  ike  Journal  of  the  Courts  or  by  a  Judge^  oftlie  Render  of 

the  Principal, 

A.  B.l 

V.     L  r Com.  Pleas.] 

C.  D.I 


C.  D.,  the  above  named  defendant,  on  this  [ "]  day  [of         ,  a.  d. 

omit  the  matter  in  brackets  if  it  be  a  journal  entry  of  the  courts"]  rendered 

himself  {or  was  rendered)  in  discharge  of  his  special  bail,  at  the  suit  of  the 

above  named  plaintiff,  and  was  thereupon  committed  [by  me]  to  the  custody  of 

the  sherifi)  &c.,  there  to  remain,  until,  &c. 

[M.  M.,  Associate  Judge 

of  county.] 

[To  the  Clerk  of Com.  Pleas.] 

[Ztoe.] 


.  D.J 


A.  B. 
C 


Notice  to  the  Attorney  of  the  Plaintiff. 


Com.  Pleas. 


Take  notice,  that  the  above  defendant  this  day  rendered  himself  [or  was 
rendered]  in  discharge  of  his  bail,  at  the  suit  of  the  above  plaintiff,  and  was 

(z)  Swan'BStat.  657,  soc.  51.  <y)  Id.  656,  sec,  45.  (z)  Swan's  Stat.  656. 
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thereupon  committed  by  M.  M^,  associate  jadge  of    ■      county,  to  the  custody 

of  the  sheriff,  &c.,  there  to  remain,  until,  &c. 

Yours,  &c, 

L.  L*,  Defendant's  Attorney. 
To  S.  S.,  Plff's  Att'y. 

The  defendant's  attorney,  afler  serving  the  above  notice,  will  attach  an  affi- 
davit of  service  to '  a  copy,  and  annex  the  same  to  the  minute  of  the  associate 
judge,  and  file  them  with  the  clerk,  who  will  make  the  following  indorsement 
on  the  bail  piece.' 

Jndoraemmi  of  Clerk  on  BaU  Piece. 

JarCy  21, 1860.  The  within  named  C.  D.  this  day  rendered  himself  \or 
was  rendered]  in  discharge  of  his  special  bail,  within  named,  and  committed 
to  the  custody  of  the  sheriff*  by  M .  M.,  associate  judge  of county,  where- 
by th^  said  bail  are  exonerated  in  the  premises. 

Attest,  C  C,  Clerk. 

• 

If  the  principal  dies  after  the  return  of  the  ca.  sa.,  and  before  the  period  ex- 
pires in  which  the  bail  have  a  right  to  render  him,  as  above  mentioned,  the 
special  bail  will  be  discharged.*' 

There  must  be  at  least  fifteen  days  between  the  service  and  the  return  of  a 
summons  or  scire  facias  against  special  bail.^ 


Sec.   II.      PILECIPE   FOR  SCIRE   FACIAS. 


I  Sci] 
O.P.J 


J.  s. 

V.  S-  Scire  Facias. 

L.  M.  and 


Issue  a  scire  facias  against  L.  M.  and  O.  P.,  upon  their  recognizance  of  bail 

at  the  «-^  term  of  the  court  of  a.  d. ,  in  a  plea  of  debt  or  eaee^  dbc.,  at 

the  suit  of  the  said  J.  S.  against  I.  N. ;  or^  To  revive  a  judgment  of  the  term 

of         ,  in  the  court  of a.  d. ,  in  favor  of  J.  S.  against  I.  N.,  for  — 

dollars  damages^  and  —  dollars  costs,  [or,  cm  the  case  may  be,"]  retuniable 

at  next  term. 

T.  S.,  Attorney  for  Plaintiff. 
To  the  Clerk  of Com.  Pleas. 

Dated,  &>c. 

(a)  See  bail  piece,  ante  p.  170.  (b)  1  Ohio  Rep.  35.  (c)  Sviran's  Stat.  656,  aec  45. 
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Sec.   III.      FORMS  of   writs  of   SCIRS   FACIA8.<i 

1.     Scire  Faeicu  to  Bevive  Judgment  in  Assumpsit.^ 

The  State  of  Ohio, County,  ss. 

[seal.]]  To  the  Sheriff  of  —  County,  Greeting : 

Whereas  A.  B.  lately,  to  wit,  on  the  »  day  of-         ,  ▲.  d.  ,  in  our 

Court  of  Common  Pleas,  within  and  for  the  county  of  -^— ,  by  the  judgment  of 
the  same  court,*  recovered  against  C.  D.  —  dollars,  for  his  daiaages,  which 
he  had  sustained  by  reason  of  the  not  performing  certain  promises  and  under- 
takings then  lately  made  by  the  said  C.  D.  to  the  said  A.  B. ;  and  also 

dollars,  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expend- 
ed, whereof  the  said  C.  D.  is  convicted,  as  appears  to  us  of  record.  And  now 
on  the  behalf  of  the  said  A.  B.,  in  our  said  Court  of  Common  Pleas,  we  have 
been  informed,  that  although  judgment  be  thereupon  given,  which  he  ayets 
still  remains  in  full  force  and  effect,  in  no  wise  set  aside,  reversed,  paid  off,  or 
satisfied,  yet  execution  of  the  damages  and  costs  (aforesaid  still  remains  to  be 
made  to  him ;  wherefore  the  said  A.  B.  hath  besought  us  to  provide  him  a 
proper  remedy  in  this  behalf:  And  we  being  willing  that  what  is  just  in  this 
behalf  should  be  done,  command  yon,  that  you  make  known  to  the  said  C.  D. 
that  he  be  before  the  judges  of  our  said  Court  of  Common  Pleas,  on  the  [first 
day  of  their  next  term,^  to  show,  if  he  has  or  knows  of  any  thing  to  say  for 
himself,  why  the  said  A.  B.  ought  not  to  have  his  execution  against  him,  of 
the  damages  and  costs  aforesaid,  according  to  the  force,  form  and  effect  of  the 
said  recovery,  if  it  shall  seem  expedient  for  him  so  to  do ;  and  further  to  do 
and  receive  what  our  said  court  shall  then  and  there  consider  of  him  in  this 
behalf;  and  have  you  then  there  this  writ. 

Witness  F.  C,  Clerk  of  said  Court  of  Common  Pleas,  at  C,  this    ■       day 

of  ,  A.  D.  . 

F.  C,  Clerk. 


i  2.     The  like,  in  Debt. 

Chmmence  as  in  No.  1,  ante,  to  *,']  recovered  against  the  said  C.  D.  a  eer- 

(d)  Mr.  Wiloox,  in  the  second  edition  of  Ohio  45.  In  a  ecire  fnciiiB  to  rerive  a  joint  judgment 
FonnSf  &&,  has  very  carefully  adapted  the  in  ejectmentt  against  sereral  defendants,  the 
English  fomiB  of  writs  of  scire  fiicias,  &c.,  to  plaintiift  it  seems,  cannot  proceed  tillal  the  de- 
the  Ohio  statutes ;  and  the  forms  here  given  are  fendants  are  before  the  court,  either  by  actual 
taken  anbetantially,  and  most  of  them  literally,  servicet  or  by  two  nihils ;  11  Ohio  Rep.  4S.  It 
from'  his  work.  is  not  enough,  in  such  scire  facias,  to  recite  that 

(e)  In  a  scire  facias  to  revive  a  judgment,  it  a  judgment  was  "  lately  "  recovered,  &«. ;  it 
is  unneceesary  to  aver  specifically,  that  no  eze-  ought  to  appear  that  the  judgment  had  become 
cution  has  been  issued  for  B^9  years ;  the  court  dormant  by  lapee  of  time,  or  otherwise ;  Id.  It 
will  look  At  the  date  of  the  scire  fiicias  and  of  seems  that  a  scire  fiicias*  to  revive  a  judgment, 

I,   .                the  judgment,  and  see  whether  the  five  years  isonly  a  continuation  of  the  former  suit,  and  is 

[■                   have  elapsed  or  not ;  6  Ohio  Rep.  418;  11  Id.  not  an  original  proceeding ;  4  Ohio  Rep.  897. 
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tain  debt  of dollars,  and  also dollars,  which  in  the  same  court  were 

adjudged  to  the  said  A.  B.  for  his  damages  which  he  had  sustained  by  reason 

of  the  detention  of  the  said  debt,  and,  also dollars  for  his  costs  and  charges 

by  him  about  his  suit  in  that  behalf  expended ;  whereof  the  said  C.  D.  is  con- 
victed, as  appears  to  us  of  record.  And  now,  on  behalf  of  the  said  A.  B.  in 
our  said  court,  we  have  been  informed  that  although  judgment  be  thereupoa 
given,  which  he  avers  still  remains  in  full  force  and  effect,  is  in  no  wise  set  aside, 
reversed,  paid  off,  or  satisfied,  yet  execution  of  the  debt  and  damages,  and 
costs  aforesaid,  still  remains  to  be  made  to  him  ;  wherefore  the  said  A.  B.  hath 
besought  us  to  provide  him  a  proper  remedy  in  this  behalf;  and  we  being  wil- 
ling that  what  is  just  in  this  behalf,  should  be  done,  command  you  that  you 
make  known  to  the  said  C.  D.  that  he  be  before  the  Judges  of  our  said  Court 
of  Common  Pleas  on  [the  first  day  of  their  next  term,]  to  show,  if  he  has  or 
knows  of  any  thing  to  say  for  himself,  why  the  said  A.  B.  ought  not  to  have 
his  execution  against  him,  of  the  debt  and  damages  and  costs  aforesaid,  accord- 
ing to  the  force,  form  and  effect  of  the  said  recovery,  Q&c.,  conclude  as  in 
the  last  precedefU. 


3.     The  like^  in  Covenant, 

Commence  as  in  No,  1,  ante,  1101,]  recovered  against  C.  D.  dollars 

for  his  damages  which  he  had  sustained  by  reason  of  the  breach  of  a  certain 

covenant  made  between  the  said  A.  B.  and  CD.;  and  also dollars  for 

his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended ;  whereof 
the  said  C.  D.  is  convicted,  []&c.] 


4.     TTie  like,  in  Case. 

—  For  his  damages  which  he  had  sustained  by  reason  of  a  certain  griev- 
ance then  lately  committed  by  the  said  C.  D.,  and,  [^c] 


6«     The  Hke,  in  Replevin. 

—  For  his  damages  which  he  had  sustained  by  reason  of  the  wrongful 
detaining  of  the  cattle,  goods  and  chattels  of  the  said  C.  D.,  and,  [&c.] 


6.     TVie  like,  in  Trespass. 

—  For  his  damages  which  he  had  sustained  by  reason  of  certain  trespasses 
then  lately  committed  by  the  said  C.  D.,  and,  [&c.] 
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7.     The  like^  in  EjeetmenU 

Commence  as  in  No,  I,  ante,  1101 :]  Whereas,  A.  B.,  lately,  to  wit,  on  the 
day  of ,  A.  D. ,  in  our  Court  of  Common  Pleas  within  and  for 


the  said  county  of ,  by  the  judgment  of  the  same  court,  recovered  against 

C.  D.  his  term  yet  to  come  of  and  in  one  messuage,  [&c. ;  describe  the  pre- 
mises as  in  the  declaration  or  verdict ,"]  in  your  county,  which  E.  F.  on  the 

day  of ,  ▲.  D.  r,  had  demised  to  the  said  A.  B.,  to  have  and  to 

hold  the  same  to  the  said  A.  B.  and  his  assigns,  from  the day  of 


then  last  past,  for  and  daring  and  unto  the  full  end  and  term  of  ——  years 
from  thence  next  ensuing,  and  fully  to  be  complete  and  ended ;  by  virtue  of 
which  said,  demise,  the  said  A.  B.  entered  into  the  tenements  aforesaid,  with 
the  appurtenances,  and  was  thereof  possessed,  until  the  said  C.  D.  afterwards, 

to  wit,  on  the  day  of ,  in  the aforesaid,  with  force  and  arms, 

&c.,  entered  into  the  tenements  aforesaid  with  the  appurtenances,  which  the 
said  E.  F.  had  demised  to  the  said  A.  B.  in  manner  and  for  the  term  aforesaid, 
which  is  not  yet  expired,  and  ejected  the  said  A.  B.  from  his  said  fiirm ;  and 
also  — —  dollars,  for  the  damages  which  the  said  A.  B.  had  sustained  by  rea- 
son of  the  trespass  and  ejectment  aforesaid ;  and  also  ■  dollars  for  his  costs 
and  charges  by  him  about  his  suit  in  that  behalf  expended ;  whereof  the  said 
C.  D.  is  convicted,  as  appears  to  us  of  record;  And  now,  on  the  part  of  the 
said  A.  B.  in  our  said  Court  of  Common  Pleas,  we  have  been  informed  that 
although  judgment  be  thereupon  given,  which  he  aveis  still  remains  in  full 
force  and  effect,  in  no  wise  set  aside,  reversed,  paid  off,  or  satisfied,  yet  execu- 
tion of  that  judgment  still  remains  to  be  made  to  him;  wherefore  the  said  A. 
B.  hath  besought  us  to  provide  him  a  proper  remedy  in  this  behalf;  and  we 
being  willing  that  what  is  just  in  this  behalf  should  be  done,  command  you 
that  you  make  known  to  the  said  C.  D.  that  he  be  before  the  Judges  of  our 
said  Court  of  Common  Pleas  on  [the  first  day  of  their  next  term  ,3  to  show,  if 
he  has  or  knows  of  any  thing  to  say  for  himself,  [or  if  the  judgment  was 
against  the  casual  ejector,  or  if  the  scire  facias  be  against  him^  ^c,  the  sheriff 

should  be  commanded  to  make  known  to  the  said  C,  Z>.,  fycj  and  also  to 

and ',  the  tenants  of  the  tenements  aforesaid,  that  they  be,  fyc,  to  show, 

if  they  have  or  know,  or  if  either  of  them  hath  or  knoweth  of  any  thing  to 
say  for  themselves  or  himself, 2  why  the  said  A.  B.  ought  not  to  have  the  pos- 
session of  his  said  term  yet  to  come  of  and  in  the  tenements  aforesaid  with  the 
appartenances,  and  also  execution  of  the  damages,  costs  and  chaises  aforesaid, 
according,  [&c. ;  conclude  as  in  No,  1,  ante,  1101. 


8,     Scire  Faci€U  for  a  Surviving  Plaintiff^, 

Commence  as  in  No.  1,  ante,  1101:]  Whereas,  A.  B.  and  C.  D.  lately,  to 

wit,  on  the day  of  — ,  a.  i>.  ,  in  our  Court  of  Common  Pleas 
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tain  debt  of dollars,  and  also dollars,  which  in  the  same  coart  were 

adjudged  to  the  said  A.  B.  for  his  damages  which  he  had  sustained  by  reason 

of  the  detention  of  the  said  debt,  and,  also dollars  for  his  costs  and  charges 

by  him  about  his  suit  in  that  behalf  expended ;  whereof  the  said  C.  D.  is  con- 
victed, as  appears  to  us  of  record.  And  now,  on  behalf  of  the  said  A.  B.  in 
our  said  court,  we  hare  been  informed  that  although  judgment  be  thereupon 
given,  which  he  avers  still  remains  in  full  force  and  efiect,  is  in  no  wise  set  aside, 
reversed,  paid  off,  or  satisfied,  yet  execution  of  the  debt  and  damages,  and 
costs  aforesaid,  still  remains  to  be  made  to  him  ;  wherefore  the  said  A.  B.  hath 
besougfht  us  to  provide  him  a  proper  remedy  in  this  behalf;  and  we  being  wil- 
ling that  what  is  just  in  this  behalf,  should  be  done,  command  you  that  you 
make  known  to  the  said  C.  D.  that  he  be  before  the  Judges  of  our  said  Court 
of  Common  Pleas  on  [the  first  day  of  their  next  term,]  to  show,  if  he  has  or 
knows  of  any  thing  to  say  for  himself,  why  the  said  A.  B.  ought  not  to  have 
his  execution  against  him,  of  the  debt  and  damages  and  costs  aforesaid,  accord- 
ing to  the  force,  form  and  effect  of  the  said  recovery,  [&c.,  conclude  ag  in 
the  last  precedent 


3.     The  HkCf  in  Covenant, 

Commence  as  in  No.  1,  on/e,  1101,]  recovered  against  C.  D.  dollars 

for  his  damages  which  he  had  sustained  by  reason  of  the  breach  of  a  certain 

covenant  made  between  the  said  A.  B.  and  C.  D. ;  and  also dollars  for 

his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended ;  whereof 
the  said  C.  D.  is  convicted,  [&c.] 


4.     7%e  like^  in  Case. 

—  For  his  damages  which  he  had  sustained  by  reason  of  a  certain  griev- 
ance then  lately  committed  by  the  saidC.  D.,  and,  [^c] 


5.     The  like,  in  Bepkvin. 

—  For  his  damages  which  he  had  sustained  by  reason  of  the  wrongful 
detaining  of  the  cattle,  goods  and  chattels  of  the  said  C.  D.,  and,  [&c.] 


6.     7%e  likcj  in  Trespass. 

—  For  his  damages  which  he  had  sustained  by  reason  of  certain  trespasses 
then  lately  committeid  by  the  said  C.  D.,  and,  [&c.] 
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7.     The  like^  in  Ejectment. 

Commence  as  in  No.  1,  ante,  1 101 :]  Whereas,  A.  B.,  lately,  to  wit,  on  the 
—  day  of ,  A.  D. ,  in  our  Court  of  Common   Pleas  within  and  for 


the  said  county  of. ,  by  the  judgment  of  the  same  court,  recovered  against 

C  D.  his  term  yet  to  come  of  and  in  one  messuage,  [&c. ;  describe  the  pre- 
mises as  in  the  declaration  or  verdict f"]  in  your  county,  which  E.  F.  on  the 

day  of ,  A.  D.  r,  had  demised  to  the  said  A.  B.,  to  have  and  to 

hold  the  same  to  the  said  A.  B.  and  his  assigns,  from  the day  of 


then  last  past,  for  and  during  and  unto  the  full  end  and  term  of years 

from  thence  next  ensuing,  and  fully  to  be  complete  and  ended ;  by  virtue  of 
which  said' demise,  the  said  A.  B.  entered  into  the  tenements  aforesaid,  with 
the  appurtenances,  and  was  thereof  possessed,  until  the  said  C.  D.  afterwards, 

to  wit,  on  the  day  of ,  in  the aforesaid,  with  force  and  arms, 

dbc,  entered  into  the  tenements  aforesaid  with  the  appurtenances,  which  the 
said  E.  F.  had  demised  to  the  said  A.  B.  in  manner  and  for  the  term  aforesaid, 
which  is  not  yet  expired,  and  ejected  the  said  A.  B.  from  his  said  farm ;  and 
also dollars,  for  the  damages  which  the  said  A.  B.  had  sustained  by  rea- 
son of  the  trespass  and  ejectment  aforesaid ;  and  also  ■  dollars  for  his  costs 
and  charges  by  him  about  his  suit  in  that  behalf  expended ;  wherec^  the  said 
C.  D.  is  convicted,  aa  appears  to  us  of  records  And  now,  on  the  part  of  the 
said  A.  B.  in  our  said  Court  of  Common  Pleas,  we  have  been  informed  that 
although  jodgment  be  thereupon  given,  which  he  aveis  still  remains  in  fall 
force  and  effect,  in  no  wise  set  aside,  reversed,  paid  off,  or  satisfied,  yet  execu- 
tion of  that  judgment  still  remains  to  be  made  to  him;  wherefore. the  said  A. 
B.  hath  besought  us  to  provide  him  a  proper  remedy  in  this  behalf;  and  we 
being  willing  that  what  is  just  in  this  behalf  should  be  done,  command  you 
that  yt>u  make  known  to  the  said  C.  D.  that  he  be  before  the  Judges  of  our 
said  Court  of  Common  Pleas  on  [the  first  day  of  their  next  term  ,3  to  show,  if 
he  has  or  knows  of  any  thing  to  say  for  himself,  [or  if  the  judgment  was 
against  the  casual  efector,  or  if  the  scire  facias  be  against  him,  ^c,  the  sheriff^ 
should  be  commanded  to  make  knoum  to  the  said  C.  Z>.,  ^c,  and  also  to  — 

and ,  the  tenants  of  the  tenements  aforesaid,  that  they  be,  ^c,  to  show, 

if  they  have  or  know,  or  if  either  of  them  hath  or  knoweth  of  any  thing  to 
say  for  themselves  or  himself, 2  why  the  said  A.  B.  ought  not  to  have  the  pos- 
session of  his  said  term  yet  to  come  of  and  in  the  tenements  aforesaid  with  the 
appurtenances,  and  also  execution  of  the  damages,  costs  and  charges  aforesaid, 
according,  [&c. ;  conclude  as  in  No.  1,  ante,  1101. 


8.     Scire  Facias  for  a  Surviving  Plaintiff^. 

Commence  as  in  No.  1,  ante,  1 101 :]  Whereas,  A.  B.  and  C.  D.  lately,  to 

wit,  on  the day  of  — ,  a.  j>.  f  in  our  Court  of  Conunon  Pleas 
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To  Kviye,  agaiiwt  sonriTing  Defendant— and  Administrator. 


within  and  for  the  said  county  of ♦  by  the  judgment  of  the  same  court, 

recovered  against  E.  F. dollars,  [&c.,]  whereof  the  said  E.  F.  is  convic- 
ted, as  appears  to  us  of  record ;  and  afterwards,  to  wit,  on,  t&c.,3  at,  [&c.,3 
the  said  C.  D.  died,  and  the  said  A.  B.  then  and  there  survived  him,  as  by 
the  information  of  the  said  A.  B.  in  our  said  Court  of  Common  Pleas  we  have 
been  given  to  understand.  And  now,  on  behalf  of  the  said  A.  B.  in  our  said 
Court  of  Common  Pleas,  we  have  been  informed,  that  although  judgment  be 
thereupon  given,  which,  [&>c. ;  as  in  No.  1,  ante,  1101. 


0.     The  /tike,  against  a  Surviting  Defendani. 

Commence  as  in  No.  1,  ante,  1101 :]  Whereas,  A.  B.,  [&c.,l  recovered 
against  C.  D.  and  E.  F.,  [&c.,]  whereof  the  said  C.  D.  and  E.  F.  are  con- 
victed, as  appears  to  us  of  record ;  and  afterwards  the  said  E.  F.  died,  to  wit, 
at,  [&c.,]  and  the  said  C.  D.  survived  him,  as  by  the  information  of  the  said 
A.  B.  in  our  said  Court  of  Common  Pleas  we  have  been  given  to  understand. 
And  now,  on  behalf  of  the  said  A.  B.  in  our  said  Court  of  Common  Pleas,  we 
have  been  informed,  that  although  judgment  be  thereupon  given,  [&c.,  as  in 
No.  I,  ante,  1101. 


10.     7%«  Uke^  against  a  ikirvimng  B^endant  and  the  Jldministrat&r  or 

Executor  of  a -deceased  Drfendant,  jointly  .^ 

Commence  as  in  No.  1,  on/e,  1101:]  Whereas,  A.  B.,  [&c«f]  recovered 
against  C.  D.  and  E.  F.,  [&c.,3  whereof  the  said  C.  D.  and  E.  F.  are  convic- 
ted, as  appears  to  us  of  record  ;  and  afterwards,  the  said  C.  D.  died,  haying 
first  duly  made  and  published  his  last  will  and  testament  in  writing,  and  thereby 
constituted  and  appointed  J.  S.  executor  thereof;  after  whose  death  the  said  J. 
S.  duly  proved  the  said  last  will  and  testament  of  the  said  C.  D.,  and  took  upon 
himself  the  burthen  of  the  execution  thereof,  [or,  if  he  died  intestate,  say,  the 
said  C.  D.  died  intestate,  and  the  said  £.  F.  then  survived  him,]  and  adminis- 
tration of  all  and  singular  the  goods,  chattels  and  credits  which  were  of  the 

said  C.  D.  at  the  time  of  his  death,  by  the  Court  of ,  was  granted  to  J.  S. 

in  due  form  of  law ;  as  by  the  information  of  the  said  A.  B.  in  our  said  Court 
of  Common  Pleas  we  have  been  given  to  understand.  And  now,  on  behalf  of 
the  said  A.  B.  in  our  said  Court  of  Common  Pleas,  we  have  been  informed, 
that  although  judgment  be  thereupon  given,  which  he  avers  still  remains  in 
full  force  and  efiect,  in  no  wise  set  aside,  reversed,  paid  off,  or  satisfied,  yet 
execution  of  the  damages  and  costs  aforesaid  still  remains  to  be  made  to  him  ; 

(a)  Where  one  of  eeveral  judgment  debtors  the  survivors ;  and  this,  too,  though  the  deeeas- 
diee,  a  scire  facias  lies  under  the  statute,  jointly  ed  was  surety  merely ;  Zanesville  Canal  Co.  v, 
against  the  rqntsentatives  of  the  deceased  and    Granger,  7  Ohio  R^.  ISSk  Plait  let. 
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To  revive,  fdl  and  against  an  Executor. 


wherefore,  [&^n']  we  being  willing,  [&c.,']  do  command  you  that  you  make 
known  to  the  said  £.  F.  and  J.  S.,  administrator  as  aforesaid,  that  they  be 
before  the  Judges  of  our  said  Court  of  Common  Pleas  on  [the  first  day  of  their 
next  term,]]  to  show,  if  they  have  or  know,  or  either  of  them  hath  or  knoweth, 
of  any  thing  to  say  for  themselves  or  himself,  why  the  said  A.  B.  ought  not 
to  have  his  execution  of  the  damages  and  costs  aforesaid,  as  well  against  the 
said  E.  F.  to  be  levied  of  his  own  proper  goods  and  chattels,  lands  and  tene- 
ments, as  against  the  said  J.  S.,  to  be  levied  of  the  goods  and  chattels  which 
were  of  the  said  C.  D.  at  the  time  of  his  death,  in  the  hands  of  the  said  E.  F., 
to  be  administered  according  to  the  force,  form  and  efiect,  [&c.,  as  in  No.  1, 
ante,  1 101. 


11.     Scire  Facias  for  an  Executor. 

-Commence  as  in  No  1;  ante  1101,]  —  Whereas,  A.  B.  lately,  [j&c.] re- 
covered, [&c.] ,  whereof  the  sold  C.  D.  is  convicted,  as  appears  to  us 

of  record ;  and  afterwards,  to  wit,  on,  [Ac."]  thf*  said  A.  B.  died,  having  first 
duly  made  and  published  his  last  will  aad  testament  in  writing,  and  thereby 
constituted  and  appointed  E.  F.  executor  thereof;  after  whose  death  the  said 
£.  F.  duly  proved  the  said  last  will  and  testament  of  the  said  A.  B.,  and  took 
upon  himself  the  burthen  of  the  execution  thereof,  as  by  the  information  of  the 
said  E.  F.  in  our  said  Court  of  Common  Pleas  we  have  been  given  to  under- 
stand. And  now,  on  the  behalf  of  the  said  £.  F.  executor  as  aforesaid,  in  our 
said  Court  of  Common  Pleas,  we  have  been  informed,  that  although  judgment 
be  thereupon  given,  which  he  avers  still  remains  in  full  force  and  efiect,  in  no 
wise  set  aside,  reversed,  paid  off,  or  satisfied,  yet  executicm  of  the  damages, 
[or,  debt  and  damages,]  and  costs  aforesaid  still  remains  to  be  made  to  him ; 
wherefore,  the  said  E.  F.,  executor  as  aforesaid,  has  besought  us  to  provide 
him  a  proper  remedy  in  this  behalf:  And  we  being  willing,  [&>c.,]  command 
you,  [&c.,]  to  show,  [dbc.,]  why  the  said  E.  F.,  executor  as  aforesaid,  ought 
not  to  have,  [&c.,  as  in  No.  1,  ante,  llOL 


12.     7%6  like,  against  an  Executor, 

Commence  as  in  No.  1,  ante,  1101.]  —Whereas,  A.  B.  lately,  [&c.,]  re- 
covered, [&c.,]  whereof  the  said  C.  D.  is  convicted,  as  appears  to  us  of  record; 
and  afterwards  the  said  C.  D.  died,  [&c.,  as  in  the  last  form  to  the  tvords 
^execution  thereof" ;]  as  by  the  information  of  the  said  A.  6.,  in  our  said 
Court  of  Common  Pleas,  we  have  been  given  to  understand :  And  now,  on  the 
behalf  of  the  said  A.  B.,  hk  our  said  Court  of  Common  Pleas,  we  have  been 
infoimed  that,  although  judgment  be  thereupon  given,  which  he  avers  still  re- 
mains in  full  force  and  effect,  in  no  wise  set  aside,  reversed^  paid  ofif,  or  satis- 
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infonned,  that  the  said  debt  do  by  him  recovered  as  aforesaid,  and  which  he 
avers  still  remains  in  full  force  and  effect,  ia  no  wise  set  aside^  reveised,  paid 
ofiT,  or  satisfied,  was  and  is  a  certain  penal  sum  of  —^dollars,  mentioned  in  a 

certain  writing  obligatory  made  the day  of —a.  p,      ■    ,  at  — [|dbc-] 

sealed  with  the  seal  of  the  said  C.  D.,  and  beanng  date  the  day  and  year  last 
aforesaid,  and  which  the  said  A.  B.  now  brings  here  into  coart,  by  which  said 
writing  obligatory,  reciting,  [&c.,]  it  is  provided,  Q&c,  setting  forth  so  much 
of  the  condition  as  is  necessary  Jar  assigning  the  further  breaches^  And  the 
said  A.  B.  also  gives  our  said  court  here  to  understand  and  be  informed,  that  the 
writ  of  him,  the  said  A.  B.,  in  the  said  action,  in  which  he  so  obtained  such 
judgment  as  aforesaid,  was  sued  out  of  the  office  of  the  cleik  of  the  court 

aforesaid,  on  the day  of ,  a.  d.       ■    ;  and  that  the  said  action  wa« 

brought  and  commenced  upon  and  for  a  certain  breach  of  the  condition  of  the 
said  writing  obligatory,  by  the  said  C.  D.,  before  the  sning  out  of  the  writ 
aforesaid:  But  the  said  A.  B.,  for  further  and  other  breaches  of  the  condition 
of  the  said  writing  obligatory,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  gives  our  said  court  here  to  understand  and  be  informed* 
[]&c . ,  assigning  further  breaches.  See  ante,  734,]  whicli  said  several  breaches 
of  the  condition  of  said  writing  obligatory  so  assigned,  the  said  A.  B.  doth  aver 
and  give  our  said  court  here  to  understand  and  be  informed,  are  farther  and 
other  breaches,  than  the  breaches  for  and  by  reason  of  which  he  obtained  the 
said  judgment  so  by  him  recovered  as  aforesaid;  and  for  which  said  further 
and  other  breaches,  he  hath  besought  us  to  provide  hiift  a  proper  remedy :— 
And  we  being  willing,  that  what  is  just  in  this  behalf  should  be  done,  do,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and  provided,  command 
you  that  you  make  known  to  the  said  C.  D.  that  he  be  before  the  Judges  of 
our  said  Court  of  Common  Pleas  on  [the  first  day  of  their  next  term^  to  show 
cause  why  execution  should  not  be  had  and  awarded  against  him,  upon  the  said 
judgment  so  obtained  as  aforesaid,  for  damages  which  the  said  A.  B.  hath  sus- 
tained, by  reason  of  the  said  funher  and  other  breaches  of  the  condition  of  the 
said  writing  obligatory,  if  it  shall  seem  expedient  for  him  so  to  do ;  and  further 
to  do,  [&c.,  as  in  No.  1,  ante,  1101. 


17.     The  like,  on  Official  Bonded 

■ 

The  State  of  Ohio,  county,  ss« 

To  the  Sheriff  of  said  county,  Ghreeting : 

Whereas,  John  Stiles,  heretofore,  to  wit :  on  the  —  day  of  — ,  a.  d. 
,  in  our  Court  of  Common  Pleas  within  and  for  the  county  of ,  by 

(a)  Any  person  injured  by  the  misconduct  of  ment  for  the  penalty ;  andsny  other  penon  in- 
anexecutor,  administrator,  or  other  officer!  may  jured  may  afterwards  sne  out  a^ctre  Facias 
put  his  odrcial  bond  in  suit  and  reoover  judg-    upon  the  judgment ;  Swan's  Stat.  162,  ante. 
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the  judgment  of  the  same  court,  recovered  against  C.  D.  a  certain  debt  of 


doUais,  and  abo  -—  dollars  for  his  damages  which  he  had  sustained  by  reason 
of  the  detaining  of  that  debt,  and  also  >  dollars  for  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf  expended;  whereof  the  said  C.  D«  was 
convicted,  as  by  the  record  and  proceedings  thereof  remaining  in  our  Court 
of  Common  Pleas  aforesaid  mainifestly  appears :  And  afterwards,  to  wit :  on 

the  [date  of  the  Scire  FactaSf'] day  of        ■  a.  d.  »  lyiomae  Nokes^ 

by  E.  F.  his  attorney,  comes  into  our  said  court  here,  and  accordii&g  to  the 
form  of  the  statute  in  such  case  made  and  provided,  gives  the  same  court  here 
to  understand  and  be  informed,  that  the  said  debt,  so  by  the  said  John  Stiies 
recovered  as  aforesaid,  and  which  he  avers  still  remains  in  full  force  and  effect, 
in  no  wise  set  aside,  reversed,  paid  off  or  satisfied,  was  and  is  a  certain  penal 
sum  of  -— —  dollars,  mentioned  in  a  certain  writing  obligatory,  made  the  — 
day  of  ,  A.  D.  ■'        at      ■    ,  sealed  with  the  seal  of  the  said  C.  D.,  and 

beiring  date  the  day  and  year  last  aforesaid,  a  certified  copy  whereof  the  said 
Thomas  Nokee  now  brings  here  into  court,  by  which  said  writing  obligatory, 
reciting,  [[&c.]  it  is  provided,  [&c.,  setting  out  so  much  of  the  condition  as  is 
necessary  for  assigning  the  further  breaches,"]  and  the  said  Thomas  Nokes 
also  gives  our  said  court  here  to  understand  and  be.  informed,  that  the  writ  of 
him,  the  said  John  Stiies,  in  the  said  action  against  the  said  C.  D.,  in  which 
he  obtained  such  judgment  as  aforesaid,  was  sued  out  of  the  office  of  the  clerk 
of  the  court  aforesaid,  on  the  -— —  day  of  — -  A.  D.  ■ ;  and  that  the  said 
action  was  brought  and  commenced  upon  and  for  a  certain  breach  of  the  condi- 
tion of  the  said  writing  obligatory  by  the  said  C.  D.  before  the  suing  out  of  the 
writ  aforesaid  by  the  said  John  Stiles :  And  the  said  Tliomas  Nokes,  for  furth- 
er and  other  breaches  of  the  condition  of  the  said  writing  obligatory,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  gives  our  said  court 
here  to  understand  and  be  informed,  Qdbc.,  assigning  further  breaches,  see 
ante  734,3  which  said  several  breaches  of  the  conditions  of  said  writing  obligatory 
so  assigned,  the  said  Tltomas  Nokes  doth  aver  and  give  our  said  court  here  to 
understand  and  be  informed,  are  further  and  other  breaches  than  the  breaches 
for  and  by  reason  of  which  the  said  John  Stiies  obtained  the  said  judgment  so 
by  him  recovered  as  aforesaid :  And  for  which  said  further  and  other  breaches 
the  said  77iom€U  Nokes  hath  besought  us  to  provide  him  ako  a  proper  remedy : 
An  we  being  willing,  £dbc.,  conclude  as  in  the  last  form,  using  the  name 
"  Thomas  Nokes,"  instead  of  ^'A.  i9."] 


18.     Scire  Facias  after  a  Judgment  of  the  Common  Pleas  affirmed  in  the 

Stq)reme  Court  and  Mandate  sent  doum. 

Commence  as  in  No.  1,  ante  1101,] — Whereas,  A.  B.  lately,  [&c]  —  re- 
covered, [&c.  —  stating  the  original  judgment,']  where<^  the  said  C.  D. 
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is  convicted,  as  by  the  inspection  of  the  record  and  proceedings  thereof,  which 
we  lately  caused  to  be  brought  into  our  Supreme  Court  within  and  for  the  said 

county  of by  virtue  of  bur  certain  writ  of  error  prosecuted  by  the  said 

C.  D.  of  and  upon  the  premises,  and  which  now  remains  in  our  said  Supreme 
Court  in  all  things  affirmed,  appears  to  us  of  record ;  and  also  —  doUan, 

which  in  our  said  Supreme  Court  afterwards,  to  wit,  at  the term  theiec^, 

A.  D* ,  were  adjudged  to  the  said  A.  B.  according  to  the  statute  in  such 

case  made  and  provided,  for  his  damages,  costs  and  charges  which  he  had  sus- 
tained by  reason  of  the  delay  of  execution  of  the  judgment  aforesaid,  on  pre- 
tence of  prosecuting  our  said  writ  of  error,  by  the  said  C.  D.,  where<^  the 
said  C.  D.  is  also  convicted,  as  appears  to  us  of  record;  and  whereas,  for 
having  execution  of  the  judgment  aforesaid,  our  special  mandate  Mras  sent  down 
by  our  Supreme  Court  aforesaid,  to  our  said  Court  of  Common  Pleas,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided,  as  also  appears 
to  us  of  record :  And  now  on  the  behalf  of  the  said  A.  B.,  in  our  said  Court 
of  Common  Pleas,  we  have  been  informed,  that  although  judgment  be  there- 
upon given  and  affirmed,  and  a  mandate  sent  down  in  form  aforesaid,  which 
he  avers  still  remains  in  full  force  and  effect,  in  no  wise  set  aside,  reversed, 
paid  ofi,  or  satisfied,  yet  execution  of  that  judgment  still  remains  to  be  made  to 
him ;  wherefore  the  said  A.  B.  hath  besought  us  to  provide  him  a  proper  rem- 
edy in  this  behalf:  And  we  being  willing,  [dbc.]  command  you,  [&c.]  to  show, 
[&C,']  why  the  said  A.  B.  ought  not  to  have  his  execution  against  him,  of  the 
[damages,]  costs  and  charges  aforesaid,  according  to  the  force,  form  and  effect, 
of  the  recovery  and  adjudication  aforesaid,  if  it  shall  seem,  [&c.  as  in  No.  1, 
ante  1101. 


19.     Scire  Facias  to  make  Defendants^  not  served  untk  Original  Process^ 

parties  to  the  Judgment, 

The  State  of  Ohio,  —  county,  ss. 

To  the  Sheriff*  of  the  county  of : '  Greeting : 

Whereas,  A.  B.,  lately,  in  our  Court  of  Common  Pleas  within  and  for  the 
said  county  of  — ,  to  wit,  at  the  '  term  thereof,  a.  d. ^,  by  our  cer- 

tain writ  of  summons,  impleaded  C.  D.,  E.  F.  and  G.  H.,  in  a  plea  of  [tres- 
pass on  the  case,  or,  as  the  plea  is^  declaring  in  the  same  plea  against  them, 
(the  sheriff  having  returned  the  said  writ  of  summofis.  Not  found  as  to  the 
said  £.  F.  and  G.  H. ;)  for  that,  whereas,  [&c.,  here  recite  the  declaration, 

to  the  damage  of  the  said  A.  B.  of dollars,  as  he  said,  and  therefore 

he  brought  his  suit,  &c.]]  And  such  proceedings  were  thereupon  had  in  our 
said  Court  of  Common  Pleas',  that  afterwards,  to  wit,  on  — -  the  said  A. 

(a)  The  county  where  the  defendants,  to  be  made  parties,  reside ;  Swan's  Stat.  658.    In  geneml, 
however,  a  scire  fiicias  cannot  i»iHa  to  another  county.    Wright,  116. 
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Against  Sureties  of  Sheriff,  on  Amercement. 


B.  by  the  judgment  of  the  same  eourt»  recovered  against  the  said  C.  D. 

dollars  for  his  damages  on  occasion  of  the  premises,  and dollars  for  his 

costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  as  to  us 
appears  of  record.  And  now,  on  behalf  of  the  said  A.  B.  in  our  said  Court 
of  Common  Pleas,  we  have  been  informed  that  the  said  judgment  thereupon 
given,  in  ibrm  aforesaid,  still  remains  in  full  force  and  effect,  in  no  wise  set 
aside,  reversed,  paid  off,  or  satisfied ;  wherefore  the  said' A.  B.  hath  besought 
us  to  provide  him  a  proper  remedy  against  the  said  £•  F.  and  G.  H.  in  this 
behalf.  And  we  being  willing  that  what  is  just  in  this  behalf  should  be  done, 
command  you  that  you  make  known  to  the  said  E.  F.  and  G.  H.  that  they  and 
each  of  them  be  before  the  Judgeaof  our  said  Court  of  Common  Pleas,  on  [the 
first  day  of  their  next  term,]  to  show,  if  they  have  or  know,  or  if  either  q( 
them  hath  or  knoweth  of  any  thing  to  say  for  themselves,  or  himself,  why  they 
and  each  of  them  should  not  be  made  parties  defendants  to  the  judgment 
aforesaid,  and  why  execution  should  not  issue  thereupon  against  them  and 
each  of  them,  according  to  the  statute  in  such  case  made  and  provided ;  if  it 
shall  seem  expedient  for  him  so  to  do;  and  further  to  do,  [&c.,  as  in  No.  1, 
on/e,  1101. 


20.     The  like,  to  make  the  Sureties  of  a  Sheriff  parties  to  a  Judgment  of 

t^tncr  cement. 

The  State  of  Ohio,  —  county,  ss. 

To  the  Coroner  oi  said  county  —Greeting : 

Whereas,  lately,  in  our  Court  of  Common  Pleas  within  and  for  the  county 

of ,  to  wit,  at  the term  thereof,  a.  d.  >  A,  B.,  by  his  certain 

motion  then  made  to  the  same  court,  impleaded  C,  D.,  kte  sheriff* of  the  county 

of ^,  for  that  the  said  C.  D.,  sheriff  as  aforesaid,  [refused,  &c.,  setting 

forth  the  charges  against  the  sheriff^"]  and  such  proceedings  w^re  thereupon 
had  in  our  said  Court  of  Common  Pleas,  that  afterwards,  to  wit,,  on  ,  the 

said  A.  B.,  by  the  consideration  of  the  same  Court,  recovere<j[  against  the  said 
C.  D.,  sheriff  as  aforesaid,  a  judgment  of  amercement  for  — —  dollars  [debt, 
and  —  dollars]  damages,  and dollars  penalty,  together  with  —  dol- 
lars, his  costs  in  that  behalf  expended,  according  to  the  statute  in  such  case 
made  and  provided,  as  to  us  appears  of  record.  And  afterwards,  to  wit,  on 
the  [date  of  the  scire  facias"]  ^—  day  of  — ,  a.  d.  ■ ,  the  said  A.  B,, 
by  S.  his  attorney,  comes  into  our  said  court  here,  and  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  gives  the  same  court  here  to 
understand  and  be  informed,  that  the  said  C.  D.,  as  principal,  and  E.  F.  and 

G.  H.,  as  his  sureties,  by  their  certain  writing  obligatory  made  the day  of 

,  A.  D. ,  sealed  with  their  seals  and  bewaring  date  the  day  and  year 

last  aforesaid,  a  certified  copy  whereof  the  said  A.  B.  now  brings  here  into 
court,  by  which  said  writing  obligatory,  reciting,  [&c.,]  it  is  provided,  [&c., 
64 
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To  make  co-obligore  paitiee  to  a  Judgment  Confessed. 


setting  out  the  conditiofii]  and  the  said  A.  B.  also  gives  our  said  court  here  to 
understand  and  be  informed  that  the  said  judgment  of  amercement  in  fdnn 
aforesaid  given,  still  remains,  [jSoc.  \]  wherefore,  [dx.,  eandude  as  in  the  loMt 
form. 


21.     Tht  likey  to  make  PersonSf  jointly  liabh^  Parties  to  a  Judgment  Con- 
fessed,* 

'The  State  of  Ohio, county,  ss. 

To  the  Sheriff  of  said  county  —  Greeting: 

Whereas,  A.  B.,  lately,  to  wit,  at  the  — — *  term  of  our  Court  of  Common 

Pleas  within  and  for  the  said  county  of ,  came  into  our  said  court,  and 

without  process,  impleaded  C.  D.  in  a  plea  of  [assumpsit,  &c.,  or^  as  the  plea 
{«,]  declaring  in  the  same  plea  against  him ;  for  that  whereas,  [&Cf  here 
recite  the  declaration^  to  the  damage  of  the  said  A.  B.  of  ■  dollars,  as  he 
said,  and  therefore  he  complained,  &c.']    And  thereupon  the  said  C.  D.  aftel^ 

wards,  to  wit,  on  the day  of  — ,  a.  d. ,  appeared  in  our  said  court, 

without  process,  and  said  he  could  not  deny  but  that  he  [did  assume  and  pro- 
mise, reciting  the  confession  according  to  the  record^  in  manner  and  foim  as 
the  said  A.  B.  had  complained  against  him,  and  confessed  that  the  said  A«  B. 
had  sustained  damages  by  reason  of  the  premises,  to  -»—  dollars;]  and  after- 
wards^ to  wit,  on  the  same  day  and  year  last  afore^d,  by  the  judgment  of  the 
same  court,  the  said  A»  B.  recovered  against  the  said  C.  D.  the  said  sum  c^ 

dollars,  his  [damages,]  so  confessed  by  him  as  aforesaid,  and  also  

dollars,  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended ; 
whereof  the  said  C.  D.  was  convicted,  as  by  the  record  and  proceedings 
thereof,  remaining  in  our  Court  of  Common  Pleas  aforesaid,  manifestly  appears. 
And  now,  at  this  day,  to  wit,  on  the  [date  of  the  scire  facias']  ——  day  of 
— ,  A.  D.  — ,  tke  said  A.  B.,  by  E.  F.  his  attorney,  comes  into  our  said 
Court  of  Common  Pleas,  and  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  gives  the  same  court  here  to  understand  and  be  informed, 
that  the  said  [damagcsj  so  by  him  recovered  as  aforesaid,  was  and  is  a  certain 
sum  of  "  dollars,  and  interest  thereon,  mentioned  in  a  certain  [promissory 
note]  bearing  date  the day  of ,  a.  d. ^  for  the  sum  of  —  dol- 
lars, payable  to  the  said  A.  B.  or  order,  in days  after  date,  which  period 

had  then  elapsed,  and  executed  by  the  said  C.  D.  jointly  [or,  jointly  and  sev- 
erally] with  J.  S.  and  J.  N.  And  the  said  A.  B.  also  gives  our  said  Court 
here  to  understand  and  be  informed,  that  the  said  judgment  thereupon  given, 
in  form  aforesaid,  still  remains  in  full  force  and  effect,  in  no  wise  set  aside, 
reversed,  paid  off,  or  satisfied;  wherefore  the  said  A.  B.  hath  besought  us  to 
provide  him  a  proper  remedy  against  the  said  J.  S.  and  J.  N.  in  this  behalf, 
[dbc,  conclude  as  in  No.  19,  emie^  1101. 

(a)  Swan'ft  Stat.  65& 
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I'he  likei  Judgment  on  Appeal  —  Sunriving  Plaintiff  against  AdmV  of  co-defendant.  dec\l. 


22.     The  like^  to  make  persons,  jointly  liable.  Parties  to  a  Judgment  in  the 
Common  Pleas  on  Appeal  from  a  Justice  of  the  Peace, 

The  State  of  Ohio, county,  ss. 

To  the  Sheriff  of  said  county  —  Greeting: 

Whereas,  A.  B.,  lately,  to  wit,  on  — ,  before  S.  S,,  esquire,  a  justice  of 

the  peace  within  and  for  the  county  of ,  recovered  a  certain  judgment 

against  C.  D.  for  the  sum  of  —  dollars  damages,  and dollars  costs  of 

suit,  from  which  judgment  the  said  C.  D.  took  an  appeal  to  our  Court  of  Com- 
mon Pleas  within  and  for  the  county  aforesaid ;  and  afterwards  the  said  A.  B. 
in  the  same  court  complained  against  the  said  C.  D.  in  a  certain  plea  of 
[assumpsit  (]  for  that  whereas,  Q&c,  here  recite  the  declaration,  to  the  dam- 
age of  the  said  A.  B.of dollars,  as  he  said  ;  and  therefore  he  brought  his 

suit,  d^c.3  And  such  proceedings  were  thereupon  had,  in  our  said  Court  of 
Common  Pleas,  that  afterwards,  to  wit,  on ,  the  said  A.  B.  by  the  judg- 
ment of  the  same  court,  recovered  against  the  sud  C.  D.  — -—  dollars  dama- 
ges, on  occasion  of  the  premises,  and dollars  for  his  costs  and  charges  by 

him  about  his  suit  in  that  behalf  expended,  as  to  us  appears  of  record.  And 
now,  at  this  day,  [jkc.,  conclude  as  in  the  last  form. 


23.     Scire  Facias,  by  a  Surviving  Plaintiff  against  the  Administrator  of  a 

Joint  Dtfendant  who  died  pending  the  Suit.* 

The  State  of  Ohio, county,-88. 

To  the  Sheriff  of  said  county —Greeting : 

Whereas,  A.  B.  and  C.  D.  lately  in  our  Court  of  Common  Pleas  within  and 
for  the  county  of  ■  ,  to  wit,  at  the  —  term  thereof,  a.  d.  — ,  by  our 
certain  writ  of  summons,  impleaded  £.  F.,  G.  H.  and  J.  S.  in  a  plea  of  [tres- 
pass on  the  case,  &c.,  or,  as  the  pha  is^  declaring  in  the  same  plea  against 
them ;  for  that  wh^eas,  [&c.,  here  recite  the  declaration,  to  the  damage  of  the 

said  A.  B.  and  C.  D.  of dollars,  as  they  said ;  and  therefore  they  brought 

their  suit,]]  &c.;  and  afterwards,  and  before  plea  pleaded,  the  said  C.  D.  died, 

(a)  Swan^  Stat.  669,  $  66.    Where  in  an  ac-  or  show  a  breach  of  the  conditton  :  5  Ohio  Rep. 

lion  on  a  bond  against  four  defendants,  one  of  340.    In  such  caae,  mm  ettfadum  does  not  ten- 

them  dies,  and  the  euit  piooeedB  to  judgment  dor  an  imniaterial  iaaue :  but  wtiether,  under  the 

against  the  survivors ;  in  a  Scire  Pacuw  to  make  notice  attached  to  that  plea,  the  defendant  can 

the  representative  of  the  deceased  a  party,  it  is  give  in  evidence  matters  that  transpired  before 

sufficient  to  set  forth  the  substance  of  the  bond ;  the  commencement  of  the  suit  —  QtuBre;  lb  — 

and  under  the  plea  of  non  eat  factum,  with  no-  But  in  such  case  damages  are  not  to  be  assessed 

tioe  of  special  matter,  it  is  not  necessary  ibr  the  anew  :  They  ore  to  considered  as  liquidated  in 

plaintiff  to  produce  the  record  of  the  judgment,  the  original  action ;  Jb. 
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By  Husband  nnd  v\ife. 


and  the  said  A.  B.  survived  him,  to  wit,  on,  [&c.,3  whose  death  afterwards,  at 

the term  of  said  court,  a.  d. ,  was  suggested  on  the  records  of  the 

same  court,  in  due  form  of  law,  and  thereupon  the  said  E.  P.,G.  H.  and  J.  S„ 
pleaded  in  bar  of  the  action  aforesEpd :  That,  [&c.,  here  recite  the  plec^]  and 
of  this  they  put  themselves  upon  the  country,  Q&c.;]  and  afterwards,  and  be- 
fore the  trial  of  the  issue  joined  between  the  parties,  the  said  J.  S.  died  intes- 
tate, leaving  the  said  E.  F.  and  G.  H.,  hiar  survivors,  and  administration  of  all 
and  singular  the  goods,  chattels  and  credits,  which  were  of  the  said  J.  S.  at 

the  time  of  his  death,  by  the  court  of was  granted  to  W.  S.  in  due  form 

of  law,  as  by  the  information  of  the  said  A*  B.,  in  our  Court  of  Common  Pleas 

aforesaid,  we  have  been  given  to  understand ;  and  afterwards,  at  the term 

of  said  court,  a.  d. ,  the  death  of  the  said  J.  S.  was  suggested  on  the 

records  of  the  same  court,  in  due  form  of  law;  and  thereupon,  at  the  Qsame] 
term  of  the  court  aforesaid,  and  by  the  judgment  of  the  same  court,  the  said 
A.  B.,  survivor  as  aforesaid,  recovered  against  the  said  £.  F.  and  G.  H.,  sur- 
vivors as  aforesaid,  —- —  dollars  for  his  [damages,3  on  occasion  of  the  premises, 

apd dollars  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf 

expended ;.  as  to  qs  appears  of  record :  And  now,  on  the  behalf  of  the  said 
A.  B.,  survivor  as  aforesaid,  in  our  said  Court  of  Common  Pleas,  we  have  been 
informed,  that  the  said  judgment  thereupon  given,  in  form  aforesaid,  still  re- 
mains in  full  force  and  effect,  in  no  wise  set  aside,  reversed,  paid  offer  satisfied: 
Whereupon  the  said  A.  B.,  survivor  as  aforesaid,  hath  besought  us  to  provide 
him  a  remedy  against  the  said  W.  S.,  administrator  of  the  said  J.  S.  in  this  be- 
half :  And  we  being  willing,  [&c.,  as  in  No.  14,  ante,  1 106,  tising  the  uwrds 
*•  survivor"  and  "survivors,"] 


24,     Scire  Faciaa  by  Husband  and  PF^e  on  a  Judgment  recovered  by  the 

Feme  dum  Sola. 

Commence  ob  in  No.  1,  ante  1 101.]  Whereas  A.  B.  lately,  Q&e.,]  reco- 
vered, [&c.,]  wherefore  the  said  C.  D.  is  convicted,  as  appears  to  us  of  rec- 
ord ;  and  afterwards,  to  wit,  on,  [^.]  at,  [dbc.]  the  said  A.  B.  intermarried 
with  and  took  to  husband  E.  F.,  as  by  the  information  of  said  E.  F.  and  A. 
his  wife,  in  our  said  Court  of  Common  Pleas,  we  have  been  given  to  under- 
stand ;  And  now  on  the  behalf  of  the  said  E.  F.  and  A.  his  wife,  we  have 
been  informed  that  although  judgment  be  thereupon  given,  which  they  aver 
stil]  remains  in  full  force  and  efiect,  in  no  wise  set  aside,  paid  off  or  satisfied  : 
yet  execution  of  the  Qdamages]  and  costs  aforesaid  still  remain  to  be  made  to 
them :  Wherefore,  [&c.,  a8  in  No.  1,  ante  1101. 
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Against  Husband  and  Wife —  Against  i^pecial  Bail. 


25.     The  like  agcdnat  Husband  and  Wife  upon  a  Judgment  recovered  against 

the  Feme  dum  Sola. 

Commence  as  in  No.  1,  ante,  1101. 3     Whereas  A.  B.  lately,  [&c.,]  reco- 
vered, [jSoc.,'}  against  C.  D.,  [&c.,]  whereof  the  said  C.  D.  is  convicted,  as 
appears  to  us  of  record  ;  and  afterwards  the  said  C.  D.  intermarried  with  and 
took  to  husband  £.  F. ;  And  now  on  the  behalf  of  said  A.  B.,  [&c.,  as  in  last 
form. 


26.     Scire  Facias  against  Special  Bail, 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of  said  County,  Greeting  : 

Whereas  E.  F,  and  G.  H.  heretofore,  to  wit,  on in  their  own  proper 

persons  appeared  before,  [&c.,  naming  the  officer  who  took  the  bail,']  and  sev- 
erally acknowledge  themselves  to  owe  unto  A.  B.  the  sum  of dollars  upon 

the  condition  that  if  C.  D.  should  happen  to  be  convicted,  at  the  suit  of  the 
said  A,  B.,  in  a  certain  action  of  Qassumpsit,]  then  lately  commenced  and  de- 
pending in  the  same  Court,  by  and  at  the  suit  of  the  said  A.  B.  against  the 
said  C.  D.,  then  he,  the  said  C.  D.,  should  pay  the  costs  and  condemnation  of 
the  Court  or  be  rendered  or  render  himself  into  the  custody  of  the  Sheriff  of 
said  county,  for  the  same,  or  in  case  of  failure,  then  the  said  E.  F.  and  G.  H. 
should  pay  the  costs  and  condemnation  aforesaid  for  the  said  C.  D.,  as  by  the 
record  of  the  said  recognizance  still  remaining  in  our  said  Court  of  Common 
Pleas  more  fully  appears :  And  although  the  said  A.  B.  afterwards,  to  wit,  on 
—  in  our  said  Court  of  Common  Pleas,  and  by  the  judgment  of  the  same 

Court,  recovered  in  the  action  aforesaid  against  the  said  C.  D. dollars  for 

bis  [^damages]  by  reason  of  Qthe  not  performing  certain  promises  and  under- 
takings then  lately  made  by  the  said  C.  D.  to  the  said  A.  B.,]  and  also  ^^* 
dollars  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended ; 
whereof  the  said  C.  D.  is  convicted,  as  by  the  record  and  proceedings  thereof 
still  remaining  in  our  said  Court  of  Common  Pleas  more  fully  appears ;  yet 
the  said  C.  D.  hath  not  paid  or  satisfied  the  said  [damages]  and  costs  or  any 
part  thereof,  to  the  said  A.  B.,  or  rendered  himself,  nor  hath  been  rendered, 
into  the  custody  of  the  Sheriff  of  said  county,  for  the  same,  according  to  the 
form  and  effect  of  the  said  recognizance ;  and  as  well  the  said  recognizance 
as  the  said  judgment,  still  remain  in  full  force  and  efi^ct,  in  no  wise  set  aside, 
reversed,  paid  off  or  satisfied ;  as  we  have  received  information  from  the  said 
A.  B.  in  our  Court  of  Common  Pleas  aforesaid  ;  [here  aver  the  isstting  of  ex- 
ecution and  return  ;■]  wherefore  the  said  A.  B.  hath  besought  us  to  provide 
him  a  proper  remedy  in  this  behalf;  and  we  being  willing  that  what  is  just  in 
this  behalf  should  be  done,  command  you  that  you  make  known  to  the  said 

(a)  See  ante  450,  and  448  note. 
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On  Justiee's  Judgment  to  chaiige  1^1  Esta^. 


E.  F.  and  G.  H.  that  they  be  before  the  Judges  of  the  said  Court  of  cocnmoa 
Pleas  on  [the  first  day  of  their  next  term^  to  show,  if  they  bare  or  know,  or 
if  either  of  them  hath  or  knoweth,  of  any  thing  to  say  for  themselves,  or  him- 
self, why  the  said  A.  B.  ought  not  to  have  execution  against  the  said  £.  F. 
and  G.  H.  for  the  [damages]  and  costs  aforesaid,  according  to  the  force,  form 
and  efiect  of  the  said  recognizance,  if  it  shall  seem  expedient,  [d^c.  08  in  No. 
1,  ante,  1101. 


27.     Scire  Facias  to  subject  Real  Estate  to  the  payment  of  Justice's  Judg' 

ment^ 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of  said  County,  Greeting : 

Whereas  A.  B.  lately,  to  wit,  on  —  before  6.  S.,  Esquire,  a  Justice  of 

the  Peace  within  and  for  the  county  of ,  recovered  a  certain  judgment 

against  C.  D.  for  the  sum  of dollars  [damages]  and  —  dollars  costs  of 

suit ;  and  the  said  C.  D.  issued  an  execution  upon  the  said  judgment,  in  due 
form  of  law  ;  and  the  same  was  returned,  No  goods  found  whereon  to  levy ; 
and  afterwards  it  was  suggested  to  the  said  8.  8.,  Esquire,  Justice  of  the 
Peace  as  aforesaid,  that  the  said  C.  D.  is  possessed  of  lands  and  tenements ; 
as  by  the  inspection  of  a  transcript  of  the  record  and  proceedings  thereof 
lately  filed  in  our  said  Court  of  Common  Pleas,  appears  to  us  of  record :  And 
now  on  the  behalf  of  the  said  A.  B.  in  our  said  Court  (^  Common  Pleas,  we 
have  been  informed,  that  the  said  judgment  thereupon  given,  in  form  aforesaid, 
still  remains  in  full  force  and  effect,  in  no  wise  set  aside,  rerersed,  paid  off  or 
satisfied,  and  that  execution  still  remains  to  be  made  to  him  thereupon  of  the 
goods  and  chattels,  lands  and  tenements  of  the  said  C.  D.,  wherefore  the  said 
A.  B.  hath  besought  us  to  proTide  him  a  proper  remedy  in  this  behalf:  And 
we  being  willing  that  what  is  just  in  this  behalf  should  be  done,  command  yoa 
that  you  make  known  to  the  said  C.  D.  to  be  before  the  Judges  of  our  said 
Court  of  Common  Pleas  on  ■  to  show,  if  he  has  or  knows  of  any  thing  to 
say  for  himself,  why  execution  ought  not  to  issue  against  his  goods  and  chat- 
tels, lands  and  tenements,  to  satisfy  said  judgment,  and  costs ;  if  it  shall  seem 
expedient,  [&c.,  as  in  No.  1,  ante^  1101.] 

(a)   A  jSctre  Facias  cannot  issue  from  the  ment*  it  need  not  appear  that  the  constable  ra- 

Common  Pleas  to  subject  lands  to  sale  on  the  tained  the  execution  in  his  hands  30  days :    Elx- 

judgment  of  a  justice  of  the  peace,  unless  the  ecution  in  sucfa  case  may  be  -awarded  witlioat 

justice^s  transcript  shows  that  an  execution  was  taking  a  rule  on  the  deifaidant  to  plead,  at  the 

returned,  "  no  goods,"  and  a  suggestion  made  return  term  of  xlm^dre  Fadas.  The  return  of 

that  the  defendant  owned  lands ;  EdmisUm  v,  the  constable  cannot  be  inquired  into.    His  re> 

Edmitkm^  2  Ohio  Rep.  251 .    Nor  can  it  issue  turn  is  matter  of  record  and  condusiTe  between 

to  another  county  ;  Wright^  442,    On  a  Scire  parties  and  priries ;  SSH  v.  KUng.  4  Ohiu  Rep. 

Fadas  to  subject  real  estate  to  a  justioe^  judg-  135. 
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By  sureties  against  the  Principal. 


28.     Scire  Fadas  by  SureHes  who  have  paid  the  DebU  ngainet  the  Princi- 
pal.^ 
The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of  said  County,  Greeting : 

Whereas  A.  B-  lately,  to  wit,  on  the  day  of—,  a.  d.  — — ,  in  our 
'Court  of  Common  Pleas  within  and  for  the  said  county  of  «  ,  by  the  judg- 
ment df  the  same  Court,  recorered  against  C.  D.,  £.  F. dollars,  for  his 

damages  which  he  had  sustained  by  reason  of  the  not-  performing  certain  pro- 
mises and  undertakings  then  lately  made  to  the  said  A.  B.  by  the  said  C.  D. 
and  E..  E. ;  and  also  -— ^  doUars  for  his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended ;  whereof  the  said  C.  D.  and  £•  F.  were  con- 
victed* as  to  us  appears  of  record :  And  whereas  for  having  execution  of  the 
judgment  aforesaid,  we  lately  by  our  writ  commanded  our  Sheriff  of  the  said 
county  of — r— ,  that  of  the  goods  and  chattels,  and  for  want  thereof,  of  the 
lands  and  tenements  of  the  said  C.  D.  and  £.  F,  should  cause  to  be  made  the 
damages  and  costs  aforesaid,  with  interest  thereon  and  costs  of  increase ;  and 
that  he  should  have  that  money,  [jkc*^  as  in  the  execution  ;]  And  our  said  Sheriff 
of-  on  returned  to  us  that  by  Tirtue  of  the  said  writ  to  him  directed, 
he  had  caused  to  be  made  of  the  goods  and  chattels  of  E.  F.  the  damages  and 
costs  aforesaid,  which  money  he  had  read/^fore  the  Judges-  of  our  said 
Court  of  Common  Pleas  at  the  day  and  place  in  the  said  writ  mentioned,  to 
render  to  the  said  A.  B.  in  satisfaction  of  the  damages,  interest  and  costs  afore- 
said :  And  now  at  this  day,  to  wit,  [the  date  of  the  scire  facias^']  the  said  £. 
F.  comes  here  into  our  said-  Court  of  Common  Pleas,  and  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  gives  the  same  Court 
here  to  understaiid  and  be  informed,  that  the  said  damages  so  by  the  said  A. 
B.  recovered  as  aforesaid,  was  and  is  a  certain  sum  of dollars,  and  inter- 
est thereon,  mentioned  in  a  certain  {^promissory  note]  bearing  date  the 

day  of A.  D.      ■    ,  for  the  sum  of—  dollars,  payable  to  the  said  A.  B. 

or  order,  in  ■  days  after  date,  and  executed  by  the  said  C.  D.  as  principal, 
and  the  said  £.  F.  as  his  surety ;  And  the  said  £•  F.  also  gives  our  said  Court 
here  to  understand  and  be  informed  that  although  he  has  been  compelled  in 
manner  aforesaid  to  pay  the  said  damages,  interest  and  costs,  as  surety  of  the 
said  C.  D.,  yet  he,  the  said  £.  F.,  still  remains  unpaid  and  unsatisfied  thereof 
by  the  said  C.  D. ;  wherefore  the  said  £.  F.  hath  besought  us  to  furnish  him 
a  proper  remedy  in  this  behalf ;  And  we  being  willing  that  what  is  right  in 
this  behalf  should  be  done,  command  you  to  make  known  to  the  said  C.  D.  to 
be  before  the  Judges  of  our  said  Court  of  Common  Pleas  on  [the  first  day  of 
their  next  ierm^  to  show,  if  he  has  or  knows  of  any  thing  to  say  for  himself, 
why  the  said  £.  F.  ought  not  to  have  his  execution  against  him  of  the  dama- 
ges, interest,  and  costs  aforesaid,  according  to  the  form,  force,  [dbc,  conclude 
as  in  No.  1,  ante^  1 101. 

(b)  Swan's  Stat.  879. 
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Against  an  Admlnistiutor  sufsrestiog  Waste. 


29,     Scire  Ihcias  against  an  AdminUtrator  suggesting  a  Dev4isUtvit.* 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of  said  County,  Greeting : 

Whereas,  A.  B.  lately,  to  wit,  on  the day  of ,  a.  d. ,  in  our 

Court  of  Common  Pleas,  within  and  for  the  said  county  of ,  by  the  judg- 
ment of  the  same  <;ourt,  recovered  against  C.  D.,  administrator  of  £.  F.,  de- 
ceased,   dollars  for  his  damages  which  he  had  sustained  by  reason  of  the 

not  performing  certain  promises  and  undertakings  then  lately,  made  by  the  said 

E.^F.  to  the  said  A.  B.,  and  also dollars  for  his  costs  and  charges  by  him 

aboujt  his  suit  in  that  behalf  expended ;  whereof  the  said  C.  D.,  as  adminis- 
trator as  aforesaid,  was  convicted,  as  appears  to  us  of  record.  And  whereas, 
for  having  execution  of  the  judgment  aforesaid,  we  lately  by  our  writ  com- 
manded our  sheriff  of county,  that  of  the  goods  and  chattels  which  were 

of  the  said  E.  F.  at  the  time  of  his  death-,  in  the  hands  of  the  said  C.  O.  tobe 
administered,  he  should  cause  to  be  made  the  damages  and  costs  aforesaid,  with 
interest  thereon  and  costs  of  increase ;  and  that  he  should  have  that  money, 

Q&c,  as  in  the  execution;"]  And  our  said  sheriff  of  on returned  to 

us  that,  by  virtue  of  the  s^d  writ  to  him  directed,  he  had  icaased.to  be  made  of 
the  goods  and  chattels  which  were  of  the  said  £.  F.  at  the  time  of  his  death, 
in  the  hands  of  the  said  C.  Dlfeo  be  administered,  the  sum  of dollars,  par- 
cel of  the  damages  and  costs  aforesaid,  which  money  he  had  ready  before  the 
judges  of  our  said  Court  of  Common  Pleas  at  the  day  and  place  in  the  said 
writ  mentioned,  to  render  to  the  said  A.  B.  in  part  satisfaction  of  his  damages 
and  costs  aforesaid  ;  and  that  no  other  or  more  goods  or  chattels  which  were  of 
the  said  E.  F.  in  his  lifetime,  could  be  found  in  the  hands  of  the  said  C.  D. 
unadministered,  whereof  he  could  cause  to  be  made  the  residue  of  the  dam- 
ages and  costs  aforesaid,  or  any  part  thereof,  [or  that  no  goods^  ^c,  could  be 
foundf  as  the  fact  may  he  f]  And  although  judgment  be  thereupon  given^  which 
he  avers  still  remains  in  full  force  and  efiect,  in  no  wise  set  aside,  reveised, 

paid  off,  or  satisfied,  yet  execution  for dollars,  being  the  [residue]  of  the 

damages  and  costs  aforesaid,  still  remains  to  be  made  ;  And  now  on  this  day, 

to  wit,  on [tJu  date  of  the  scire  faciast]  in  behalf  of  the  said  A,  B.,  in 

our  said  court  of  Common  Pleas,  we  have  been  informed  that  at  the  time  of 
the  award  of  the  said  execution  as  aforesaid,  to  wit,  oil  —  at  ■  ,  divers 
goods  and  chattels  which  were  of  the  said  E.  F.  at  the  time  of  his  death,  of 
great  value,  to  wit,  of  the  value  of  the  damages  and  costs  aforesaid,  in  form 
aforesaid  recovered,  had  come  to  the  hands  of  the  said  C.  D.,  administrator  as 
aforesaid,  to  be  administered,  and  which  said  goods  and  chattels  the  said  C.  D. 
administrator  as  aforesaid,  afterwards,  to  wit,  on  the  same  day  and  year  last 
aforesaid,  at,  [&c.,]]  aforesaid,  eloigned,''  wasted,  and  converted  and  disposed  of 
to  his  own  use ;  Wherefore,  the  said  A.  B.  hath  besought  us  to  provide  him  a 
proper  remedy  in  this  behalf;  and  we  being  willing  that  what  is  just  in  this 

(a)  Swan's  Stat.  356  (b)  As  to  this  averment  see  1  Siiund.  307* 
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Against  Heirs  and  Terra- tenants- 


behalf  should  be  done^  command  you  that  you  make  known  to  the  said  C.  O. 
to  be  before  the  judges  of  our  said  Court  of  Common  Pleas,  on  [the  first  day 
of  their  next  term,]  to  show,  if  he  has  or  knows  of  any  thing  to  say  for  him- 
self, why  the  said  A.  B.  ought  not  to  have  execution  against  him  of  the  dam- 
ages and  coats  aforesaid,  to  be  levied  of  his  own  proper  goods  and  chattels,  ac- 
cording to  the  statute  in  such  case  made  and  provided;  if  it  shall  seem  expe- 
dient, [&c.,  condude  as  in  No.  1,  ante,  1 101. 


dO.     Scire  Faciaa  agaimt  HHtb  and  Terre-'tetianta* 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of  said  County,  Greeting : 

Whereas,  A.  B.  lately,  to  wit,  [&c.,3  recovered  against  CD.  [Ac.,  stating 
the  Judgment  as  in  No.  1,  ante,  1101 ;]  whereof  the  saidC.  D.  was  convicted, 
as  appears  to  us  of  record ;  And  although  judgment  be  thereupon  given,  yet 
execution  of  the  [damages]  and  costs  aforesaid,  still  remains  to  be  made  to  the 
said  A.  B. ;  and  aAer  the  giving  of  the  said  judgment,  to  wit,  on  ■  at 
the  said  C.  D.  died  intestate,  seized  in  fee  simple  of  certain  lands  and  tene- 
ments, to  wit,  [here  set  out  the  metes  and  bounds^^  thereof  E.  F.  and  G.  H« 
are  tenants ;  and  leaving  A.  D.  and  B.  D.  his  heirs  at  law,  him  surviving,  and 
to  whom  the  lands  and  tenements  aforesaid  descended ;  and  administnition  of 
all  and  singular  the  goods,  chattels  and  credits  which  were  of  the  teid  C.  D. 

at  the  time  of  his  death,  by  the  court  of ,  was  granted  to  J.  S.  in  due  form 

of  law ;  and  the  said  J.  S.  afterwards  closed  and  settled  up  his  accounts  as  ad- 
ministrator as  aforesaid,  with  the  said  court  of ;  so  that  in  his  hands  noth- 
ing now  remains  of  the  goods,  chattels,  or  credits,  which  were  of  the  said  C. 
D.  at  the  time  of  his  death  ;^  and  the  said  judgment  still  renudns  in  full  force 
and  eflect,  in  no  wise  set  aside,  reversed,  paid  i>fir,  or  satisfied  ;'  as  we  have  re- 
ceived information  from  the  said  A.  B.  in  our  court  of  Common  Pleas  aforesaid ; 
wherefore,  the  said  A.  B.  hath  besought  us  to  provide  him  a  proper  remedy  in 
this  behalf;  And  we  being  willing  that  what  is  just  in  this  behalf  should  be 
done,  command  you  that  you  make  known  to  the  said  heirs  at  law  of  the  said 
C  D.,  and  also  to  the  said  tenants  of  the  tenements  aforesaid,  that  they  be 
before  the  judges  of  our  said  Court  of  Common  Pleas,  on  [the  first  day  of  their 
next  term,]  to  show,  if  they  have  or  know  of  any  thing  to  sdy  for  themselves* 
Why  the  [damages]  and  costs  aforesaid  ought  not  to  be  levied  of  those  lands 

(e)  Itiritwneoesaary  to  aver  that  the  personal  their  aocoonts  with  tfao  court ;  8  Ohio  Rep.  Sli9* 

estate  in  the  hattds  of  ths  admioiBtFator  had  But  see  Swan'a  Btat.  382,  ^  338;  357,  $  108;679< 

bean  eihaiiat«d;  80hio  Rep.  246;  ido,  397;  ^106;  671,(102;  366,(150;  46  vol.  Stat.  27 ; 

5  do.  512;  or,  that  thore  were  no  personal  repre-  15  Ohio  Rep.  301 ;  ante,  1091. 

aentativea ;  cr^  it  any,  that  they   had  dofled  (d)  This  must  be  averred :  2  Ohio  Rep.  246. 

65 


1120  SCIRE  FACIA8. 


For  RfiBtitution. 


and  tenements,  acc(»dingf  to  the  force,  fonn  and  efiect  of  the  recovery  a£ire' 
said ;  if  it  shall  seem  expedient,  [dbc«,  conclude  as  in  No.  1,  ante,  1101. 


31.     Scire  Faeiaa  quart  RestittcHonem  non^  after  Reversal  an^  Mandate  sent 

down  to  the  Common  Pleas. 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of  said  County,  Greeting : 

Whereas  A.  B.  lately  impleaded  C.  D.  in  our  Court  of  Common  Pleas, 

within  and  for  the  county  of ,  in  a  certain  [plea  of  trespass,  or^  as  the  case 

may  &e,]  and  such  proceedings  were  thereupon  had  in  our  said  Court  of  Com- 
mon Pleas  that,  afterwards,  by  the  consideration  and  judgment  of  the  same 

court,  the  said  A.  B.  recorered  against  the  said  C.  D.  in  that  plea,  •- dollars 

for  his  [damages,j  which  he  had  sustained  by  reason  of  certain  [tre8pa8ses3 
alleged  to  hare  been  committed  by  the  said  C.  p„  and  also  -^—  dollars,  for 
his  costs  and  charges,  by  him  about  his  suit  in  that  behalf  expended  f  and 
thereupon,  afterwards,  the  said  C.  D«  brought  and  prosecuted  our  certain  writ 
of  error  in  our  Supreme  Court,  within  and  for  the  said  county  of  ,  for  the 
reversal  of  the  said  judgment ;  and  such  proceedings  were  thereupon  had  in 
said  Supreme  Court,  that  it  was  considered  by  the  same  court  that  the  judg- 
ment aforesaid^  for  certain  errors  therein  by  the  said  C.  D.  assigned,  and  for 
other  errors  in  the  record  and  proceedings  being,  should  be  reversed,  annulled, 
and  altogether  holden  for  nought,  and  that  the  said  C.  D.  should  be  restored  to 
all  things  which  he  had  lost  by  occasion  of  the  said  judgment,  and  recover  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf  expended:  And  whereas, 
for  having  execution  of  the  judgment  aforesaid,  our  certain  mandate  was  sent 
down,  by  our  Supreme  Court  aforesaid,  to  our  said  Court  of  Common  Pleas, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  as  also 
appears  to  us  of  record.  And  now,  on  the  behalf  of  the  said  C.  D,,  in  our  said 
Court  of  Ccxnmon  Pleas,  we  have  been  informed  that  the  said  A.  B.  hath  had 
his  execution  of  the  [damages]  and  costs  aforesaid,  on  pretence  of  the  said 
judgment  of  our  said  Court  of  Common  Pleas,  and  is  yet  possessed  thereof: 
wherefore  the  said  C.  D.  hath  besought  us  to  provide  him  a  proper  remedy  in 
this  behalf;  and  we  being  willing  that  what  is  just  in  this  b^alf  should  be 
done,  command  you  to  make  known  to  the  said  A,  B.  that  he  be  before  the 
judges  of  our  said  Court  of  Common  Pleas,  on  [th^  first  day  of  their  next  term*] 
to  show,  if  he  hath  or  knoweth  of  any  thing  to  say  for  himself,  why  the  said 
C.  D.  ought  not  to  have,  as  well  restitution  of  the  [damages]  and  costs 
aforesaid,  as  execution  against  him  for  his  costs  and  charges,  so  as  aforesaid 
recovered  by  the  said  C.  D.,  on  occasion  of  his  pxosecution  of  the  writ  of  errcv 
aforesaid,  according  to  the  form,  force  and  eflect  of  the  said  judgment  of  our 
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Supreme  Court  aforesaid,  if  it  shall  seem  expedient,  [Ac.     Conclude  as  in  1, 
ante  llDl. 


For  the  Form  of  a  writ  of  Restitution,  see  Error,  post. 


32.    JlHas  Scire  FacuM. 

The  State  of  Ohio, County,  ss. 

To  the  SherifTof  said  County,  Greeting: 

Whereas,  [dbc.,  as  in  the  Jirst  writ,  inserting  these  words,  cfier  the  return 
of  the  sheriffs  *<as  before  we  have  commanded  you,'*  and  altering  the  teste 
and  return. 


Sec.  IV.    how  executed  and  returned. 

In  general,  a  writ  of  scire  facias  is  served  in  like  manner  as  a  suouaons.^ 

Upon  a  scire  facias^  however,  to  subject  real  estate  to  a  judgment  of  a  jus- 
tice of  the  peace,  a  return  of  two  nihils,  if  the  defendent  does  not  "reside  or 
cannot  be  found  in  the  county,  is  tantamount  to  an  actual  service.^ 

So  where  a  scire  facias  is  issued  to  charge  special  bail  f  or  against  the  orig- 
inal defendant  or  his  heirs,  executors  or  administraUnrs,  to  revive  a  doonant 
judgment ;  or  where  the  plaintifi  or  defendant  dies  aAer  judgment  and  before 
satisfiekction,  and  scire  facias  is  issued  to  make  the  representative,  real  or  person- 
&!»  pcurty  to  the  judgment,  upon  one  writ  being  returned  <'  scire  feci,'*  (x  two 
writs  *'nihil,"  the  party  is  considered  as  in  court,  and  may  be  proceeded  against 
accordingly.' 

But  where,  after  judgment  against  such  of  the  defendants  as  were  served 
with  process  in  the  original  action,  a  scire  facias  is  issued  to  make  the  other 
defendants,  not  served,  parties  to  the  judgment,  the  scire  facias  must  be  serv- 
ed in  like  manner  as  a  summons,  before  the  latter  can  be  made  parties  to  the 
judgment.* 

So,  the  scire  ftu^ias  must  be  served  in  like  manner  as  a  sunmions,  where  a  per- 
son is  to  be  made  a  party  to  a  judgment  confessed  on  a  joint  liability ;  or  to  be 
made  a  party  to  a  judgment  of  the  Court  of  Common  Pleas,  tendered  on  an 
appeal  from  a  justice,*  upon  a  joint  liability. 

And  where  fdrther  breaches  are  to  be  assigned  Upon  a  judgment  for  a  pen- 
alty ;'  or,  where  the  scire  facias  is  issued  to  make  the  sureties  of  the  sheriff 
parties  to  an  amercement  f  or  to  charge  executors  or  administrators  with  waste  ;^ 

(a)  See  ante  p.  115,  116.  (e)  Swanks  Stat.  658,  $  53. 

(b)  Swan'B  Stat.  52  $  121.  (f )  Id.  660,  $  60. 

(c)  Id.  .656,  %  45.  (g)  Id.  485. 

(d)  Swan'B  Sut.  672,  $  108,  105 ;  46  vol.       (h)  Id.  356. 
Stat.  87i  28, 65. 
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or  by  bail,  to  charge  their  principal  ;*  or  to  make  an  executor  or  administrator 
of  a  deceased  defendant,  party  to  a  judgment  against  the  survivor  of  two  or 
more  originally  liable,^  the  scire  facias  must  be  served  in  the  same  mamier  as  a 
summons. 


Sec.  V.     WHSN  amendable  and  when  set  asidb. 

The  plaintiff  may  amend  the  scire  facias,  the  same  as  an  ordinary  declara- 
tion, and  the  amended  scire  facias  need  not  be  sealed  or  re-issued.^  If  the 
scire  facias  has  been  irregularly  issued,  the  defendant  may  on  his  part  move  to 
set  it  aside.*  The  court,  however,  will  allow  it  to  be  amended  in  the  test  or 
venue,  and  when  it  misdescribes  the  judgment."  But  the  plaintiff  cannot  per- 
haps amend  by  adding  new  parties  who  should  have  been  joined  when  the 
writ  issued." 


Sec.  VI.     pleadinos  in  scire  facias. 

No  declaration  being  required  to  be  filed  upon  the  scire  facias,  the  defendant 
pleads  to  the  writ,  in  the  same  manner  as  to  a  declaration.  The  scire  facias 
must,  therefore,  contain  everything  necessary  to  constitute  a  good  declaration  ;" 
and  the  pleadings  on  scire  facias,  are  governed  by  the  same  rules  as  in  other 
cases; 

The  defendant,  to  a  scire  facias  on  a  judgment,  may  plead  nul  tiel  record  of 
the  recovery ,P  or  payment,  or  a  release,  or  that  the  debt  or  damages  were  levied 
on  a  fi.  fa.,  or  the  defendant's  person  taken  in  execution  on  a  ca.  sa.^  But  the 
defendant  cannot  plead  any  matter  which  he  might  have  pleaded  to  the  origin- 
al action.'  This  rule,  however,  applies  only  to  the  original  parties  or  to  privies, 
and  not  to  strangers/ 

The  defendant  will  not  be  permitted  to  plead  anything  contrary  to  the  title 
on  which  the  recovery  was  obtained,  or  which  shows  the  judgment  only  erro- 
neous and  voidable.* 

The  issue  in  scire  facias  is  produced  in  the  same  way,  (by  demurrer  or  tra- 
verse,) as  in  ordinary  cases. 

(i)  Swan'i  Stat*  879.  5  Ohio  Rep.  512 ;  1  Pliine  653 ;  2  Bar.  Prao»  170. 

( j)  Id.  669.  (p)  2  ridd«  1130. 

(k)  18  Wend.  528;  43  vol.  Stot.  114.  (q)  2  Tidd.  1130;  12  Maae.  268. 

(I)  1  Howard,  167;  18  Wend.  526.  (r)  4  Cowen,  457;  4  Maaa.  216;  Cowp.  788; 

(m)  9  East.  316.  8  Johns.  Rep.  77. 

(n)  22  Wend.  608-    See  as  to  amendment  of  (s)  4  Cowen,  457. 

prooaaa  &c,  generally*  ante  p.  843.  ( t)  Com.  Dig.  PI.  (3  L.)  10. 
(o)  2  Ohio  Rep.  240,  845  ;  4 Ohio  Rep.  397; 
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Sec.  VII.    forms  of  pleas  in  sgibb  facias. 
1.    Ntd  tid  Record. 


Elds,   y  Sci< 
..  B.J 


CD. 

ads.   V  Sci.  Fa. 
A. 


And  the  said  C.  D.  comes  and  defends,  &c.,  and  says,  that  the  said  A.  6. 
ought  not  to  have  his  execution  against  the  said  C.  D.  for  the  [damages,]  costs, 
and  charges  aforesaid,  because  he  says,*  that  there  is  no  such  record  of  recov- 
ery against  him,  the  said  C.  D.,  at  the  suit  of  the  said  A.  B.,  in  manner  and 
form  as  the  said  A.  B.  hath  complained  against  him ;  and  this  he  is  ready  to 
verify :  Wherefore^  he  prays  judgment  if  the  said  A.  B.  ought  to  hare  his  ex* 
ecution  aforesaid,  &c. 

By  T.,  his  Attorney. 


2.    Payment. 

» 

Proceed  as  in  No.  1,  to  the  *]  —  That  the  said  C.  D.  after  the  recovery  of 

the  judgment  aforesaid,  and  before  the  issuing  of  the  said  writ,  to  wit,  on 

paid  to  the  said  A.  B.  the  sum  of dollars  in  full  satisfaction  and  discharge 

cX  the  said  jiidgment ;  and  this,  [&c.,  conclude  as  in  No.  1. 


8.     Death  of  Principal  before  return  of  Ca.  Sa, 

Proceed  as  in  No.  1,  to  the  *,]  — That  the  said  £.  F.  in  the  said  judgment 
mentioned,  before  the  issuing  of  the  said  first  writ  of  Scire  Facias^  and  before 
the  return  of  any  writ  of  capias  ad  satisfaciendum  against  him,  died,  to  wit, 
on  '       at  and  this,  []&c.,  conclude  as  in  No.  1. 


4.    Plea  to  a  Scire  Facias  for  Costs  agaitist  Securities  that  the  Summons 

was  not  indorsed  until  after  suit  was  hnrnght? 

And  for  Qa  further]  plea  in  this  behalf,  the  defendants  say,  that  the  plaintiffi 
ought  not  to  have  and  maintain  their  aforesaid  action  of  Scire  Facias  thereof 
against  them,  because  they  say,  that  the  said  H.  T.,  at  whose  instance  said 
writ  of  summons  was  issued,  and  against  whom  said  judgment  was  rendered, 
was  at  the  time  of  the  issuing  and  return  thereof,  and  for  a  long  time  thereaf- 

(b)  This  pieft  w«s  held  gpod ;  6  O.  R.  426.    ed  on  the  jomiial  of  the  court,  a  edre  htMx»Xk 
Bat  if  the  order  for  the  indorBraient  w»8  enter-    be  enstained.    18  C^o  Rep.  246. 
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. J 


6.     Judgment  of  JRwivor,  an  DrfaulU 
A.  B; 


V.     I  In  Sci 
C.  D.J 


Scire  Facias. 


This  day  came  the  said  A.  B.,  by  £.  F.  his  attorney,  and  the  said  C.  D., 
though  solemnly  called,  came  not,, but  made  default:*  Therefore  it  is  consid- 
ered, [&c.     Condude  as  in  No.  1,  ante^  1124. 


7.     7%«  like^  against  an  Executor  or  Mmtnietralor  on  DtfauU. 

Proceed  as  in  the  last  Form  to  the  *;]    Therefore  it  is  considered,  [&c. 
Conclude  as  in  No,  3,  ante  1124. 


8.     Judgment  by  Default  making  Defendants^  not  served  withprocess^  Par^ 

ties  to  the  Original  Judgment, 

Proceed  as  in  No.  6,  to  the  *  Q  Therefore  it  is  considered,  [jSoc.     Conclude 
as  in  No.  6. 


9.     7%e  likSf  by  Default^  on  suggestion  of  further  JBreaehes  after  Judgment 

on  Penal  Bond. 

Proceed  as  in  No.  6,  above^  to  the  *  i]    Therefore  it  is  considered,  [&c. 
Conclude  as  in  No.  4,  ante  1125. 


10.     7%e  &'ifce,  by  Default^  subjecting  Real  Estate  to  the  paymerU  of  a  Jus- 
tice's Judgment. 

Proceed  as  in  No.  6,  above,  to  the  * :"]  Therefore  it  is  considered,  that 
the  said  A.  B.,  upon  the  judgment  aforesaid,  have  his  execution  against  the 
said  C.  D.  of  the  [damages]  and  costs  aforesaid,  with  interest  thereon,  accord- 
ing to  the  statute  in  such  case  made  and  provided;  and  also,  that  the  said  A. 
B.  recover  against  the  said  C.  D.  ■  ■  dollars,  his  costs  in.  this  behalf  ex- 
pended. 
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Judgment  for  Defendant. 


11.    Jtidgmenl  far  Defendant, 

Enter  the  plaintiff^  8  drfault^  or  the  finding  of  the  court  or  jury  in  favor  of 
the  defendant  .*]    Therefore  it  \b  considered,  that  the  defendant  go  hence  with- 

oat  day,  and  recover  against  the  said  A.  B. dollars,  his  costs  in  this  he- 

half  expended. 


M 


CHAPTER   XXXVIl. 


SETTING  ASIDE  PROCEEDINGS   FOR  IRREGULARITY  AND 

AMENDMENT. 


Sec.  I.     SKTTkNo  aside  proceedings  for  irregvi.arixy. 

It  is  an  established  rule  of  all  courts,  that  any  proceeding  of  either  the 
parties,  at  any  stage  of  the  action,  which  is  not  according  to  the  common  coarse 
of  the  practice  of  the  court,  will  be  set  aside  as  irregular,  without  regard  to 
merits,  on  the  application  of  the  opposite  party  ;  provided  the  application  be 
made  in  proper  season.* 

Some  illustration  of  this  rule  will  be  here  given  : 

1.  An  irregularity  in  practice  may  be  defined  to  be  the  want  of  adherence 
to  some  prescribed  rule,  or  mode  of  proceed ir.g ;  and  it  consists  in  either  omit- 
ting to  do  something  that  is  necessary  for  the  due  and  orderly  conducting  of  a 
suit,  or  doing  it  in  an  unseasonable  time,  or  improper  manner.^ 

If  any  necessary  proceedings  have  been  omitted  by  the  plaintiff,  his  next 
subsequent  proceeding  may  be  set  aside  for  irregularity.  Thus,  if  a  pfadntiflr 
enter  a  judgment  for  want  of  a  plea,  without  filing  a  declaration,  the  judg- 
ment will  be  set  aside. 

If  any  necessary  proceeding  on  the  part  of  the  plaintiflT,  be  not  had  within 
the  time  limited  for  it,  or  be  had  before  the  time  appointed  for  it,  by  the  prac- 
tice of  the  court,  in  may  be  set  aside  for  irregularity.  Thus,  if  judgment  be 
entered  for  the  want  of  a  plea,  before  the  time  for  the  pleading  has  expired,  the 
court  will  set  aside  the  judgment.  So,  if  process  be  served  after  it  is  returna- 
ble, the  court  will  set  aside  the  service.' 

3.  If  any  necessary  proceeding  be  informal,  or  not  done  in  the  manner  pre- 
scribed by  the  practice  of  the  court,  it  may  be  set  aside  for  irregularity.  Thus 
if  an  execution  be  without  a  seal  or  materially  defective  in  form,  or  be  execu- 
ted on  Sunday,  the  court  will  set  it  aside  or  order  the  goods  seized  under  the 
writ,  or  the  produce  of  them,  to  be  returned  to  the  defendant.' 

If  any  proceedings  are  not  warranted  by  the  particular  circumstances  of  the 
case,  according  to  the  practice  of  the  court,  or  for  which  there  is  no  founda* 

(a)  2  Gaines  Rep.  45 ;  10  Wend.  568.  (c)  2  Arab.  Pr.  226. 

<b)  Tidd.  512.  (d)  2  Arehb.  Pr.227. 
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tion  ;  as  if  jodgraent  be  taken  by  default  when  there  is  a  plea  in,  the  court 
will  set  aside  the  proceedings.* 

The  motion  to  set  aside  proceedings  for  irregularity,  must  be  made  at  the 
first  term  after  the  irregularity  has  taken  place,  and  in  geneml  before  any 
other  proceedings  have  been  had  in  the  cause  by  the  party  complaining  of  it ;' 
unless  he  were  ignorant  of  the  irregularity  ;  in  which  case,  he  must  apply  as 
soon  as  he  has  knowledge  of  it.  Biit  in  such  case  he  must  show  due  dilli- 
gence  in  informing  himself  of  it,  otherwise  th^  motion  will  not  be  granted.' 
For,  if  the  party,  being  aware  of  the  irregularity,  overlook  it,  and  take  subse- 
quent steps  in  the  cause  ;  or,  where,  aAer  being  fully  put  on  inquiry,  he  neg- 
lects to  inform  himself  of  the  irregularity,  it  is  a  waiver  of  the  irregularity, 
on  his  part,  and  he  cannot  afterwards  take  advantage  of  it.**  Thus,  the 
plaintiff  amends  his  declaration,  land  the  defendant  would  have  the  right  to 
plead  anew ;  but  if  he  goes  to  trial  without  pleading  over  to  the  amended  dec- 
laration, his  plea  shall  stand  as  to  the  amended  declaration.^  So,  afler  verdict 
a  similiter,  or  none  at  all  is  well  enough.^  So  pleading  to  the  merits  is,  it 
seems,  admission  of  capacity  in  the  plaintiff  to  sue.^ 

But  when  the  proceeding  is  completely  defective  and  void,  the  defect  is  not 
waived  by  any  delay,  or  any  subsequent  proceedings  of  the  opposite  party .^— 
Thus,  where  the  defendant  pleaded  in  abatement,  without  affidavit  annexed  to 
his  plea,  and  then  took  judgment  for  want  of  a  replication,  it  was  held  that  the 
judgment  was  irregular,  and  that  the  irregularity  was  not  waived  by  the  plain- 
tiff paying  the  costs  of  the  judgment.  So,  when  the  process  is  served  on  Sun- 
day, it  is  void  to  all  intents,  and  cannot  be  waived.' 

The  court  will  impose  such  terms  on  the  party  moving  to  set  aside  the  pro- 
ceedings, as- they  may  deem  just.  Thus,  where  the  irregular  proceeding  ap- 
pears to  have  been  taken  in  good  faith,  and,  in  consequence  of  the  proceedings 
an  action  for  false  imprisonment  or  trespass  will  technically  lie,  the  court  will 
require  the  party  to  stipulate  not  to  bring  the  action ;"  or,  if  already  brought, 
he  will  be  required  to  discontinue  it  upon  the  payment  of  costs.* 

Jmimal  Entry  setting  aside  Proceedings  for  Irregularity. 

A.  B. 


L.  B.! 

V.     I  In 
I.  D.J 


Assumpsit. 
(]0n  filing  affidavits  in  this  cause,  and]  on  motion  of  C.  D.  by  Mr.  H.,  his 

(e)  Airh.  N.  P.  410, 411 .  ( j)  5  Ohio  Rep.  56 ,  but  at  to  foreiga  oonw- 

<f )  2  Aixrh.  Pr.  255 ;  Arch.  N.  P.  414,  415 ;  ration*  Me  12  Ohio  Rep.  132. 

10  Wend.  560 ;  10  Johns.  486.  (k)  Tidd.  515 ;  1  Chiw.  Rep.  400 ;  S  Ettt  165. 

U)  1  Tidd.  51S,  562 ;  4  Cowen  91 ;  5  Id.  446 ;  (1)  1  H.  Bl.  628. 

3  Gaines  Rep.  107 ;  6  Hill  17.  (m)  3  Johns.  257. 

(h)  Tidd.  562;  2  B.  &  P«  110.  (n)  4  Cowen  49 ;  and  see  1  Chitt.  Rep«  134, 

(i)  iPet.165;  lBlackf.30.  note :  5 Hill, 242 ;  lB.&Ad.575. 
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attorney,  [and  after  hearing  the  counsel  of  A.  B.  in  opposition  thereto,3  ordered 
that  [the  default  entered  in  this  cause  and  aU  subsequent  proceedings  therein, 
or,  the  fieri  facias  issued  in  this  cause,  or,  the  judgment  entered  herein  ;  t/a- 
iing  the  subject  matter  of  the  irregularUy^  be  and  the  same  is  hereby  set 
aside  for  irregularity. 

Amendment, 

The  law  relating  to  the  allowance  of  amendments  of  process,  pleading,  dbc., 
before  verdict  ;**  and  of  the  amendment  of  a  judgment  ;p  and  the  return  to  an 
execution  ;4  has  been  already  stated. 

The  only  subject,  therefore,  to  be  alluded  to  here,  is  defects  and  amend- 
ments of  the  record. 

B}'  the  common  law,  where  there  is  any  defect,  imperfection  or  omission,  in 
any  pleading,  whether  in  substance  or  in  form,  which  would  have  been  a  fatal 
objection,  upon  demurrer,  yet  if  the  issue  joined  be  such  as  necessarily  re- 
quired, on  the  trial,  proof  of  the  facts  so  defectively  or  imperfectly  stated  or 
omitted,  and  without  which,  it  is  not  to  be  presumed  that  either  the  court  would 
direct  the  jury  to  give  the  verdict,  or  the  jury  would  have  given  it,  such  de- 
fect, imperfection  or  omission,  is  cured  by  the  verdict  at  common  law  ;  or,  in 
the  phrase  used  in  the  old  law  books,  it  is  not  a  jeofail^  after  verdict,  and  will 
be  supplied  by  intendment.' 

This  common  law  rule  is  recognized  by  our  courts,  and,  substantially,  by 
statute ;'  for  it  is  provided,  *«  that  no  process,  return,  pleading  or  other  proceed- 
ing in  civil  cases,  shall  be  abated,  arrested,  quashed  or  reversed,  for  mere  want 
of  form,  but  judgment  shall  be  given  according  to  the  right  and  justice  of  the 
case,  as  the  matter  in  law  shall  appear  to  the  court,  without  regarding  any  de- 
fects or  want  of  form  in  such  process,  return,  pleading,  or  other  proceedings, 
except  such  only  as  the  party  shall  set  down  and  express  with  his  demurreras 
the  cause  thereof;  and  the  court,  either  before  or  after  demurrer  filed,  and  at 
any  time  before  writ  of  error  brought,  may  allow  either  party  to  amend,  upon 
such  terms  as  may  be  just  and  right ;  and  the  supreme  court  may,  on  like 
terms,  permit  either  party  to  a  judgment,  or  other  proceediugs  brought  before 
it  by  writ  of  error  or  certiorari,  to  amend  such  formal  defect,  in  the  same  man- 
ner as  the  court  where  the  judgment  was  originally  rendered,  might  have  done, 
before  writ  of  error  brought." 

So  far  as  respects  the  form  of  the  action,  and  the  declaration  and  pleadings, 
there  seems  to  be  no  occasion  to  amend  formal  defects  therein,  for  it  is  provided 
by  the  statute  of  March  12,  1844,'  that  judgment  shall  not  be  arrested,  or  writ 
of  error  allowed  in  the  Court  of  Common  Pleas  or  Supreme  Court,  on  account 
of  any  objection  to  the  form  of  the  action  in  which  the  plaintiff  may  have  de- 
Co)  Ante,  p.  843.  (r)  l  Saund  228,  n.  1 ;  2  Atch.  Fr.  26K 
(p)  Ante,  p.  999.                                                    (e)  42  vol.  Stat.  72,  %  2. 
(q)  Ante,  p.  lOaS.                                              (I)  Swan's  Stat.  687. 
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clared,  or  on  account  of  any  technical  objection  to  the  declaration,  or  other  part 
of  the  pleadings,  in  case  the  facts  are  substantially  aUeged,  which  the  party 
was  bound  to  prove  on  the  trial,  in  order  to  entitle  him  to  a  recovery. 

It  will  be  observed  that  these  statutes  cure  defects  and  omissions  in  matters 
of  form,  but  not  those  of  substance.  Thus,  if  the  plaintiff  in  his  declaration, 
either  state  a  defective  title,  or  totally  omit  to  state  any  title  or  cause  of  action 
whatever,  a  verdict  will  not  cure  the  defect,  either  at  common  law  or  under 
the  statutes.*  But  a  defect  arising  from  want  of  form,  (as  wanting  time  or  cir- 
cumstances,) mtfy  be  aided  by  the  defendant's  plea."  So,  a  variance  between 
the  writ  and  declaration  may  be  aided  by  the  defendant's  plea/ 

Defects  in  pleas,  replications,  rejoinders,  &c.,  are  aided  in  the  san^  cases 
as  declarations ;  that  is,  formal  defects  in  the  plea  will  be  aided  by  the  repli- 
cation— and  formal  defects  in  the  replication,  by  the  rejoinder,  &c.*  And 
pleas,  replications,  &c.,  after  verdict  for  the  party  who  pleaded  them,  are  aided 
by  intendment,  in  like  manner  as  declarations.' 

We  have  already  seen  in  the  preceding  section  how  a  previous  irregularity 
may  be  cured  by  the  acts  of  the  parties. 

In  practice,  an  amendment  is  seldom  asked  for,  or  needed,  after  judgment  or 
writ  of  error  brought ;  for,  few,  if  any  formal  defects,  can  be  taken  advantage 
of  on  writ  of  error. 

As  to  amendments,  generally,  the  following  is  the  usual  form  of  the  journal 
entry: 


V.     I  In 
!.D.J 


A.  B.  . 

[Assumpsit.] 


On  motion  of  the  [plaintiff]  leave  is  given  him  to  amend ;  [here  state 
in  what  the  amendment  consists,  as  thus:  to  amend  his  declaration,  by  insert- 
ing in  the  blank  at  the  end  thereof,  the  amount  of  damages  stated  in  the  pro- 
cipe  and  writ ;  or,  to  file  an  amended  declaration  herein,  within  —  days  ; 
or,  to  add  common  counts  to  his  declaration  within  —  days.]  And  it  is  or- 
dered, that  the  [plaintiff]  pay  the  costs  which  have  accrued  herein,  since  the 
said  defective  pleading  was  filed,  taxed  to dollars,  within days. 

(t)  2  Doug.  679;  1  Saund.  136,  137,  a;  11        (v)  12  Johns.  430;  I  Cowen,  601. 
Wend.  374 ;  2  Arch.  Pr.  269.  (w)  Arch.  PI.  240  a.  262, 269. 

(u)  Com.  Dig.  Pleader,  C.  32,  85.  (x)  Arch.  PI.  211. 


CHAPTER   XXXVIII. 


WRITS  OF  ERROR  AND  PROCEEDINGS  THEREON. 

8BCTI0N  I.      NATUEX  OF   THS  WRIT. 

^I.      FROM  WHAT  COURTS  IT  MAT  BE  I8BUXD. 
m.      IN  WHAT  CASES  IT  LIKS. 

1.  Grenerally,  for  errors  in  law. 

2.  As  to  parties. 

3.  Service  of  process  in  the  original  action. 

4.  Errors  in  the  pleadings  below. 

6.  Errors  in  the  admission  and  rejection  of  evidence. 

6.  The  charge  of  the  coart. 

7.  The  verdict. 

8.  The  judgment. 

9.  Errors  in  other  proceedings  in  the  cause. 

IV,      BT  AND  AGAINST  WHOM  TO  BE  SUED  OUT. 

V.      WHEN  AND  WITHIN  WHAT  TIME  THE  WRIT  MAT  BE  SUEE  OUT. 

VI.      THE  ISSUING,  SERVICE  AND  RETURN  OF   THE  WRIT»   (SUPREME  COURT 
TO   THE  COURT  OF  COMMON  PLEAS.) 

!•     Praecipe  for  the  writ. 

2.  Form  of  the  writ  of  error. 

3.  The  service  of  the  writ ;  how  executed  hy  the  clerk  <^  the 

Court  of  Common  Pleas,  and  form  of  return  thereon. 

Vn.      SUPERSEDIAS,  AND  PROCEEDINGS  TO  OBTAIN  THE  SAME  ;  WITH  FORMS. 

1.  In  what  cases  supersedias  bond  required* 

2.  Form  of  supersedias  bond. 

Vin.      NOTICE  AND  CITATION,  AND  SERVICE  THEREOF. 
IX.      THE  ASSIGNMENT  OF  ERRORS. 
X.      PLEADINGS  IN  ERROR. 

1.  Form  of  common  joinder. 

2.  Plea  of  release  of  errors. 

XI.      BRIEF  AND  ARGUMENT. 
XII.      JUDGMENT  IN  ERROR. 

1.     As  to  amount,  and  form. 


£RROR  1188 


Nature  of  the  Writ,  and  from  what  Court  issued. 


%  As  to  cosis :  see  ante,  p.  994. 

3.  Form  of  judgment  of  affirmance  on  default,  with  penalty. 

4.  Form  of  judgment  of  affirmance  on  hearing. 

6.  Form  of  judgment  of  affirmance  on  hearing,  without  penalty. 

0.  judgment  of  reversal. 

7.  Form  of  judgment  of  reversal  and  judgment  for  plaintiff  in 

the  Supreme  Court. 

8.  Form  of  judgment  of  reversal,  and  cause  remanded  by  pro- 

cedendo for  final  judgment. 

9r    Form  of  judgment  of  reversal  in  part,  and  affirmance  in  part. 

XIII.       PROCEEDINGS  ON  JUDGMENT  IN  ERROR. 

1.  Mandate  from  the  Supreme  Court. 
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ZIV.   PBOCBBDINGS  ON  ▲  WRIT  OF  ERROR  rHOM  THE  COURT  IV  BANK  TO 
THE  SUPREME  COURT. 

ZV.   ERROR  CORAM  NOBIS,  IN  THE  COMMON  FLEAS. 

XYI.   ERROR  CORAM  NOBIS,  IN  THE  SUPREME  COURT. 


SX0«  I.   NATURE.  OF  THE  WRIT. 

A  writ  of  error  is  a  judicial  writ,  issuing  out  of  the  court  into  which  it  may 
by  law  be  made  returnable,  in  the  nature  as  well  of  a  certiorari,  to  remove  a 
record  or  the  files  in  a  cause  from  an  inferior  to  a  superior  court,  as  of  a  come 
mission  to  the  judges  of  such  superior  court,  to  examine  the  record  and  to  af- 
firm or  reverse  the  judgment,  according  to  law.'  In  England,  the  writ  is  issued 
from  the  court  of  chancery ;  but  in  this  State,  it  is  issaed  by  tlie  court  anthor- 
lEod  by  kw  to  review  the  errors  of  the  inferior  tribunal. 


^^^^ 


Sec.    II.      FROM  WHAT  COURTS  IT  MAT  BE  ISSUED. 


It  may  be  issued  as  a  matter  of  course,  and  without  allowance,  from  the  Su- 
preme  Court  to  the  Court  of  Common  Pleas,  to  correct  the  errors  of  the  latter 
court.^ 

(a)  2  Ssund  101,  n.  (1.)  (b)  43  vol.  Stat.  80;  Swan's  Stat.  660,  $  1^0. 
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The  Coait  in  Bank,  on  allowance  when  in  sesaMMi,  or  on  allowance  by  two 
of  the  judges  of  the  Sopreme  Conit  in  Tacation,  will  iasae  a  writ  of  error  to  the 
Sopreme  Court/ 

Writs  of  error  coram  nobis  will  be  issued  by  the  Supreme  Court,  on  allow- 
ance, for  errors  in  fact,  committed  by  the  same  court/ 

Final  judgments  in  the  Court  of  Common  Pleas  may  be  examined  and  re- 
▼ersed  or  affirmed,  for  alle  ged  errors  in  fact,  upon  a  writ  of  error  coiam 
nobis,  which  is  allowed  (on  cause  shown)  by  the  president  judge  of  the  pro- 
per circuit/ 

No  writ  of  error  however  can  issue,  as  a  matter  of  course,  in  any  case  in 
which  there  is,  upon  the  minutes  oi  the  court  or  among  the  files  thereof,  a 
wairer  of  error  by  the  party  seeking  such  writ  of  error,  or  a  wairer  by  his 
attorney/ 


Sec.    III.      IN  WHAT   CASKS   IT   LIES. 

1.     Generally  for  Errors  in  Law. 

A  writ  of  error  lies,  when  a  person  is  agg^eved  by  an  error  in  the  judg- 
ment of  the  Court  of  Common  Pleas,  or  Supreme  Court,  or  Court  in  Bank, 
provided  it  be  an  error  in  substance  which  appears  in  the  record,  and  is  not 
aided  at  common  law  or  by  the  statutes  of  jeofails.  In  the  language  <^  the 
statute,  *<  final  judgments  in  the  courts  of  Common  Pleas  may  be  examined 
and  reversed  or  affirmed  in  the  Supreme  Court  holden  in  the  same  county, 
upon  a  writ  of  error."' 

Since  an  appeal  no  longer  lies  from  the  Court  c^  Conmion  Pleas  to  the  Su- 
preme Court,  the  remedy  by  writ  of  error  has  been  extended  by  the  statute 
already  referred  to,  to  motions  for  a  new  trial  on  account  of  a  rerdict  being 
against  evidence  ;**  and  when  a  party  to  a  suit  alleges  an  exception  to  any 
opinion,  order  or  judgment  of  the  Court  of  Common  Pleas,  it  may  be  reviewed 
on  error,  as  we  have  already  seen/  So,  if  a  demurrer  is  overruled  and  the 
case  proceeds  to  a  jury,  and  a  verdict  is  rendered  against  the  party  that  de- 
murred, the  opinion  of  the  court  on  such  demurrer  may  be  examined,  and  the 
final  judgment  reversed  or  affirmed  by  the  Supreme  Court  on  a  writ  of  error.' 

A  writ  of  error  cannot  issue  until  final  judgment  is  entered. 
.  It  cannot  be  brought  on  a  nonsuit  voluntarily  sufilered  by  the  plaintifi^  nor, 
where  the  party  may  be  relieved  on  motion.^ 

In  general,  it  can  only  be  brought  on  a  judgment,  or  on  an  award  in  the  na- 
ture of  a  judgment,  given  in  a  court  of  record,  acting  according  to  the  course 


(c)  Swan'8  Stat.  690,  $  153- 

(d)  6  Ohio  Rep.  518 ;  43  vol.  Stet.  80. 

(e)  43Tol.Btat.  80,  $5. 

(f )  Ai  vol.  Stat.  34,  $  2. 

(g)  Swan's  Stat  678,  sec.  119. 


(h)  »ee  the  Statute,  apte  p.  902  903. 
(i)  Ante  p.  634. 

( j)  18  Wend.  169  :  4  Whea.  73 ; 
(k)  9  Wend.  125;  13   Wend.  277;  4  Wend. 
179. 
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of  the  common  law  ;^  but  where  the  court  acts  in  a  summary  manuer,  or  in  a 
new  cause,  difierent  from  the  common  law,  a  certiorari,  and  not  a  writ  of  error, 

lies." 

We  have  already  seen,  in  the  preceding  Chapter,  that  many  omissions,  de- 
fects and  imperfections  in  form,  are  cured  by  verdict,  and  many  irregularities 

(I)    1  Salk.  263;    Bacon's   Ab.  Error,   A.;  difflcuU  ordnlnoiu,  to  refua©  to  reliere  a  party  after 

Wrighl^  Rep.  106,  418,  307 ;  16  Ohio  Kep.  5.  i^^enient  and  execution  in  a  ^imunary  way  by  mc 

(m)   Id.  ;  lb.;  1  Arch.  Pr.   ^30;  2  Saund.  '^^"^  "^^  '°  ^"^  ^^'^^  ^"^^^^'*  ^^7*^^     ^ 

\iu/    ^u.  ,   Lw  ,  A   <^i^                ,  .     ,^         v^  was  a  cttfe  very  similar  to  the  present    Amotion 

100,  10 1  ;  9  Ohio  Kep.  142 ;    3  ( )hio  Rep.  277,  ^^  ^^^^  ^  ^^  a^preme  Court  of  New  York  to  aet 

301 ;  10  Ohio  Ilep.  45.    See  as  to  cerli»jran  post  ^^^^  ^  g^^j  f^^^  ^^  ^j^^  ground  that  the  party  was 

chap.  6.     ]n  the  cnee  of  Boi^  v.   Zacharir^  et.  discharged  under  the  insolvent  laws  of  that  state. 

at  6  Pet.  64S,  the  question  aroee  whether  a  writ  Tlie  court  refused  the  motion ;  and  on  error  brought, 

of  error  would  lie,  on  the  ground  that  a  vendi-  the  Court  of  Errors  of  New  York  quashed  the  writ 

tioni  exponaa  was  irregularly  and  incorrectly  of  «rror.    Mr.  Chancellor  Kent,  on  behalf  of  the 

awarded  after  a  writ  of  injunction  had   been  court,  ^gned  as  one  of  the  grounds  of  quashing 

...           .      o.  .      T    :»  tiw  writ  of  error,  that  the  rule  or  order  denying  the 

eranted  agnin«t  the  judgment.    Story,  J.  in  *    •  j         *    ,.i.,    .u           •      f»u 

B***             »                       c\  motion  was  not  a  judgment  within  the  meanmg of  the 

delivering  the  opinion  of  the  court,  says:  constitution  or  laws  of  New  York.  Itwasonlyadecis- 
Thc  wgument  to  maintain  the  writ  of  error  has  ^^^  ^^  ^  coUateral  or  interlocutory,  point,  and 
proceeded,  in  a  great  measure,  upon  grounds  which  ^^^^^  ^^^  ^^^  ^  difltingnlBhed  from  a  vi^Icty  of 
are  not  in  the  slightest  degree  controverted  by  tins  ^^^^  ^^^^  ^^^^  ^^  ^^^  ^^^^  ^  ^^^^  ^ 
court.  It  is  admitted  that  the  language  m  Co.  Litt  ^^  progress  of  a  suit,  and  which  have  never  been 
288,  b.  is  entirely  correct,  in  stating  Uiat  "  a  writ  of  ^^^^  ^^  foundation  of  a  writ  of  error.  A  writ  of 
error  lieth  when  a  man  is  grieved  by  an  error  m  the  ^^^^  ^^^^  ^^j^  ^^  ^^^  ^  ^^  judgment  or  deter- 
foundation,  proceeding,  judgmcot  or  execution  "  in  ^^^^  ^^  ^  ^^^ ;  and  it  was  never  known  to  lie 
a  suit  But  it  is  added,  in  tiie  same  autiiority,  tiiat  ^^^  ^  ^^^^^  ^  ^  ^^  p^^^^^^  ^^  j^  ^^^  ^j^ 
"  witiiout  a  judgment  or  an  award  in  tiie  nature  of  ^^  j^^  opinion,  he  emphatically  observed,  if  tiie  case 
a  judgment,  no  writ  of  error  doth  lie."  If,  tfierefore,  ..  j^  ^^  ^  carried  from  this  court  to  tiie  Supreme 
tiiere  is  an  erroneoua  award  of  execution,  not  war-  ^^^^  ^^  ^^  ^^^^  g^^^^  j  ^^^^^  ^^^  ^^^  ^^ 
ranted  by  tiie  judgment  or  erroneous  proceedings  ^^^^^  ^  ^^  practice,  it  might  be  on  tiio  audita  qua- 
under  tiie  execution,  a  writ  of  error  will  lie  to  re-  ^^  ^^^  ^^^^  ^^^  ^^^  ^^  strange  mode  of  proceed- 
dress  the  grievance.  The  question  here  is  not  ing  as  tiiat  of  a  writ  of  error  brought  upon  a  motion 
whetiicr  a  writ  of  error  Uea  to  an  erroneous  award  ^^  affidavit"  There  are  otiier  caaes  leading  to  the 
of  execution,  for  there  was  no  error  in  tiie  award  ^^^  conclusion,  dee  WardeU  v.  Eden.  1  Johns, 
of  tiie  fieri  facias.  But  the  question  is,  whetiier  a  j^^p  53^^  ^^^,  Wicket  v.  Creamer,  1  Salk.  964. 
writ  of  error  lies  on  tiie  refusal  to  quash  tiie  auxil-  johnaon  v.  Harvey,  4  Mass.  Rep.  483.  Bleaadale  v. 
iny  proooBS  of  venditioni  exponas,  upon  mere  mo-  Darby,  9  Price,  fiOO.  Chisoo  v.  Shotwell.  1  Tidd's 
tion.  In  modem  times,  courts  of  law  will  often  p,^^.  470,  471  Kent's  (Chancellor)  Opinion,  13 
interfere  by  summary  proceedings  on  motion,  and  j^hns.  Rep.  31,  50.  Com.  Dig.  Pleader,  3  B.  12.  A 
quash  an  execution  erroneously  awarded,  where  a  y^ry  strong  case  iUnstrating  the  general  doctrine  is 
writ  of  error  or  other  remedy,  such  as  a  writ  of  au-  jhat  error  will  not  lie  to  the  refusal  of  a  court  to 
dita  querela,  would  clearly  lie.  But,  because  a  court  gnuit  a  peremptory  mandamus,  upon  a  return  made 
may,  it  does  not  follow  that  it  is  1;^ound  thus  to  act  in  ^^  ^  prior  numdamus.  which  the  court  allowed  as  suf. 
a  summary  manner ;  for  in  such  caseu  the  motion  is  fident  This  was  held  by  the  house  of  lords  in  Pen- 
not  granted  ex  debito  justitisB,  but  in  the  exercise  of  der  v.  Hcrlc,  3  Bro.  ParL  Cases,  505. 
a  sound  discretion  by  the  court  The  relief  is  al-  We  consider  all  motions  of  this  sort  to  quash  ex- 
lowed  or  refused,  according  to  circumstances ;  and  it  ecutionsi  as  addressed  to  the  sound  discretion  of  the 
isiby  no  means  uncommon  for  the  court  to  refuse  to  court ;  and  as  a  summary  relief  which  the  court  is 
interfere  upon  motion,  in  cases  where  tho  proceed-  not  compellable  to  allow.  The  par^  is  deprived  of 
ings  aro  clearly  erroneous,  and  to  put  the  party  to  no  right  by  the  refusal ;  and  he  is  at  full  liberty  to 
his  writ  of  error  or  other  remedy ;  for  the  refusal  of  redress  his  grievance  by  writ  of  error,  or  audita 
the  motion  leaves  every  remedy,  which  is  of  right  querela ;  or  other  remedy  known  to  the  common  law. 
open  to  him.  The  refusal  to  quash  Is  not,  in  the  sense  of  the  com- 
In  Brooka  ▼.  Hunt,  17  Johns.  Rep.  484,  Mr.  Chan-  mon  law,  a  judgment ;  much  less  is  it  a  final  judg- 
odlor  Kant  in  delivering  die  opinion  of  the  eourt  of  ment  It  ia  a  mere  interlocutory  order.  Even  at 
errors,  alluding  to  this  practice,  said :  "  It  is  not  an  tiie  common  law  error  only  lies  from  a  final  judg- 
nncommon  thing  for  a  court  of  law,  if  the  case  be  roent 
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in  the  proceedings  may  be  waived  by  the  acts  of  the  parties.  These  cannot, 
of  course,  be  subjects  of  legitimate  inquiry  on  error. 

A  misjoinder  of  counts,  some  sounding  in  contract  and  some  in  tort,  is 
fatal." 

Error  does  not  generally  lie  upon  mere  matters  of  practice  in  the  inferior 
court  ;"*  and  if  error  be  committed  by  a  court  of  last  resort,  it  can  be  corrected 
only,  by  motion  or  writ  of  error  coram  nobis.i* 

The  error  complained  of,  must  appear  in  the  record,  and  cannot  be  pre- 
sumed,** or  otherwise  proved.  Nothing  can  be  assigned  for  error  which  con- 
tradicts the  record/ 

As  a  general  rule,  a  party  cannot  assign  that  for  error  which  makes  to  his 
own  advantage.'    It  seems  that  this  rule  does  not  apply  to  errors  of  the  court.* 

There  is  no  rule  of  law  which  may  not  by  plea,  demurrer  or  bill  of  excep- 
tion, become  the  subject  of  consideration  and  decision  upon  a  writ  of  error. 
The  following  cases,  however,  are  here  referred  to,  as  they  illustrate  the 
rules  which  govern  courts  of  error,  in  deciding  upon  the  questions  which  are 
brought  before  them,  and  the  application  of  the  statutes  and  the  law,  referred 
to  in  the  preceding  Chapter. 


2.     As  to  Parties, 

If  A.  sues  before  a  justice,  and  on  appeal  B.  declares  for  the  use  of  A.,  and 
obtains  judgment,  it  is  error."  But  the  omission  of  junior,  in  one's  name,'  or 
naming  the  plaintiif  as  "J.  J.  Sigg,"  or  "  Strothard  Aj  Starky,"'  is  not  error. 
But  to  name  the  plaintiff  ^<  Stapp  Lanir  db  Co.,"  is  error,  because  it  shows 
that  **  Stapp  Lanir  &  Co.''  is  not  the  name  of  an  individual. "" 

Where  the  plaintiffs  sue  before  a  justice  of  the  peace  in  the  name  of 
**  Jacob  Lodge  and  James  Dunkley,  trustees  of  section  16,  township  3,  range 
6,  Butler  township,  Montgomery  county,"  and  the  defendant  pleads  over  to 
the  merits,  the  irregularity  cannot  be  reached  by  error.' 


3.     As  to  Service  of  Process  in  the  Original  Action, 

If  return  be  made  of  service,  that  it  was  lefl  at  the  store  of  the  defendant, 
and  judgment  be  taken  by  default,  it  is  error.'  But  a  return  that  a  copy  was 
left  at  the  ^*  r^idence  "  of  the  defendant,  instead  of  *<  the  usual  place  of  resi- 
dence," as  required  by  statute,  is  not  erroneous."  _ 

(n)  17  Ohio  Rep.  596.  (t)  8  Co.  359 .  1  Gallia.  36;  2  Granch.  ]26- 

io)  3  Pet.  445;  Bee  4  Ohio  JRep.  135.  (u)  Wright's  Rep.  35. 

(p)  3  Ohio  Rep.  19.  (v)  U  Wend.  522. 

(q)   7  Ohio  Rep.  Port  2,  118;  3  Litt.  14;        (a)  6Litt,209. 
Wright Rep.72, 240; 290,340, 381,383, 563,724.       (w)  3  Blackf. 322 ;  aee 44 toI.  Stat.66,Mto 

(r)  1  Str.  684;  2  Ld.  Raym.  1411;  1  Wilii*  partners  and  oompftnies  suing  in  the  name  of  the 

85.  firm. 

(s)  5  Pick.  213  ;  11  Mass.  279;  2  Ohio  Rep.       (z)  8  Ohio  Rep.  174. 
343;  13  Ohio  Rep.  131;  4  Bibb    180;  2  Bao.       iy)  Wrifcht's  Rep.  563. 
Ab.  490;  9  Mass.  532 ;  8Co.  39.  {zj  15  Ohio  Rep.  28& 
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4.     A9  to  ErroTB  in  the  Pleadings  below. 

Where  a  declaration  sets  out,  **  that  the  defendants  were  summoned  to  answer 
to  A.  B.,  who  by  leave  of  the  court  appeared  by  his  next  friend,"  &c.,  there 
being  no  averment  of  infancy,  the  plaintiff  is  presumed  to  be  of  age  ;  and  the 
allegation  of  curatorship  may  be  rejected  as  surplusage.* 

Error  cannot  be  assigned  for  duplicity  in  a  replication,  after  the  verdict  ha« 
found  the  replication  true.^ 

If  the  plaintiff  shows  a  good  cause  of  action  in  his  declaration,  although 
informally  and  defectively  stated,  it  is  no  ground  for  error/ 

Where  the  pleadings  are  lost  and  a  trial  had  before  they  are  suppUed  ;^  or 
a  demurrer  is  overruled,  on  motion^  without  joinder  in  demurrer;*  or  there  be 
no  pleadings,  and  the  pleadings  are  .waived,' the  judgment  will  be  reversed. 
But  overruling  a  demurrer  without  joinder,  is  not  error.' 

Where  some  of  the  counts  in  a  declaration  are  good,  and  some  bad,  and 
there  is  a  general  verdict  and  judgment,  or  a  judgment  by  default  on  all,  error 
will  not  lie  ;  for  the  court  will  intend  that  the  damages  were  computed  on  the 
good  counts,  and  not  on  the  bad  ones,  unless  the  contrary  appear  on  the 
record.** 

After  judgment,  a  replication  to  the  country,  with  a  verification  improperly 
added,  will  be  regarded  as  surplusage.* 

Declaration  and  judgment  by  default  in  assumpsit,  and  writ  in  debt,  has 
been  held  erroneous,"  but  seems  now  cured  by  statute.^ 

If  an  immaterial  issue  be  joined,  and  a  repleader  not  awarded,  it  is  error.' 

Judgment,  while  a  plea  remains  on  the  record  without  a  replication,  is  erro- 
neous.' But  where  there  is  a  mere  irregularity,  and  it  appears  from  the  record 
that  a  party  was  not  prejudiced  by  it,  he  cannot  maintain  error.  Thus,  where 
in  replevin  the  defendant  pleaded  non  detinci^  and  property  in  himself,  and  the 
parties  went  to  trial  without  any  replication  to  the  latter  plea,  and  there  was  a 
verdict  and  judgment  for  the  plaintiff,  it  was  held,  that  error  would  not  lie  at 
the  suit  of  the  defendant ;  for  the  second  plea  was  virtually  tried  on  the  issue 
under  the  first  plea,  and  it  appeared  from  the  record  that  the  party  was  not 
prejudiced  by  the  irregularity." 

Motions  to  amend  pleadings  are  addressed  to  the  sound  discretion  of  the 
court;  and  unless  that  discretion  be  abused,  or  some  rule  of  law  be  violated, 
the  Supreme  Court  do  not  disturb  the  orders  of  the  Common  Pleas  on  error." 

(a)  5  Ohio  Rep.  227.  (i)  Wright's  Rap.  382. 

(b)  3  Ohio  Rep.  368.  (u)  Wright's  Rep.  674. 

(c)  14  Ohio  Rep.  127 ;  42  ▼ol.  Stat.  72,  sec.  2.  ( j)  42  vol.  Stat. 7i,  sec  2. 

(d)  Wright's  Rep.  368.  (k)  14  Ohio  Rep  204. 

(e)  2  Ohio  Rep  21.  (1).  6  Ohio  Rep.  521. 

(f )  50hio  Rep.  277 ;  U  Ohio  Rep.  112.  (m)  12  Ohio  Rep.  112. 

(g)  17  Ohio  Rep.  16 ;  2  BUckf.  61 .  (n)  3  Ohio  Rep.  269 ;  4  Ohio  Rep.  64,  420 ; 
(h)   12  Ohio  Rep.  10;    13  Ohio  Rep.  200;    Wright,  568,  673, 258, 

Swan's  Stat.  688.  seo.  142. 


^ 
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ERROR. 


In  what  caseb  it  lies. 


5.     Ah  to  Errors  in  the  fidmisHon  and  rejection  of  Evidence, 

If  the  evidence  objected  to  and  received  operated  in  no  way  to  the  injury  of 
the  party  making  the  objection,  as  where  the  evidence  was  given  to  prove  an 
averment  in  the  declaration,  which,  under  the  pleadings,  the  party  offering  the 
evidence  was  not  bound  to  prove,  no  writ  of  error  can  be  sustained  thereon. 
Thus,  in  a  suit  on  a  writ  of  error  bond,  if  the  piaintiflf,  under  the  plea  of  non 
est  fact'^m,  offers  in  evidence  the  record  of  recovery  set  forth  in  the  declara- 
tion, the  admission  of  such  record  is  no  ground  of  error;  such  proof,  under 
the  pleadings,  is  supererogatory.** 

An  objection,  that  might  have  been  taken  to  evidence  on  the  trial  before  the 
jury,  but  which  was  not  taken,  will  be  considered  as  waived,  and  cannot  be 
taken  on  error .^ 

If  evidence,  tending  to  prove  the  issue,  is  ruled  out,  error  lies.** 

An  agreed  statement  of  facts  forms  no  part  of  the  record,  unless  made  so  by 
the  bill  oX  exceptions/ 


6.     As  to  the  Charge  of  the  Court. 

It  is  error  for  the  court  to  direct  the  jury  to  find  particular  facts  which  it  is 
their  province  to  decide,  or  to  induce  the  jury  to  believe  such  facts  by  positive 
assertion  that  they  are  proved  beyond  question,  as  by  saying  ^  it  is  the  plainest 
case  I  ever  saw."'  But  the  court  may  state  any  hypothetical  case  in  illustra- 
tion, and  comment  on  the  facts  in  evidence.* 

•One  cannot  assign  for  error,  what  the  court  did,  at  his  own  request.* 

If  evidence  is  properly  received,  or  an  instruction  or  question  of  law  prop- 
erly decided,  it  is  no  ground  of  error  that  the  court  gave  a  wrong  reason.* 

So,  if  the  court  give  a  wrong  opinion  upon  an  abstract  question  of  law,  not 
involved  in  the  case^  it  is  no  ground  of  error.* 

In  examining  a  record,  to  ascertain  whether  a  jury  has  been  misled  by  the 
instructions  of  the  court,  the  whole  record  will  be  looked  into,  in  order  to  as- 
certain the  effect  of  the  instructions,  and  what  must  have  been  understood  by 
the  jury." 

It  is  no  objection  to  the  charge  of  the  court,  that  technical  phrases  are  not 
employed,  and  the  untechnical  phrases  will  be  construed  as  the  court  of  error 
suppose  the  jury  understood  them;  and  if  the  jury  were  not  misled  by  them, 
■^^^W^  language  used  forms  no  ground  for  error.' 


^ 


o)  5  0hioKep.  lt)9. 

(p)  16  Ohio  Rep.  5. 

(q)  Wright'8  Rep  438,  744,  470. 

<r)  leOhioRep.  170. 

(8)  2  Dona,  221;  VVriffbt,334. 

(a)  Wright,  678.    See  ante  p.  909,910. 


(t)  2  Liu.  14 J. 

(u)  5  Ohio  Ri  p.  136 ;  13  Ohio  Rep.  21. 
(V)  5  Ohio  Rep.  375;  13  Ohio  Rep.  21 ;  11 
Ohio  Rep.  489. 
(w)  14  Ohio  Rep.  592. 
(x)  14  Ohio  Rep.  592. 
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In  what  cases  it  iiee. 


The  omission  to  instruct  the  jury  upon  a  question  of  law,  arising  in  the  case, 
IS  not  error,  if  no  instruction  was  asked  by  the  party  .y 

When  tlie  instruction,  refused  by  the  court,  appears  from  the  record  to  be 
an  abstract  proposition,  not  ansing,  necessarily,  in  the  case,  no  assignment  of 
error  can  be  sustained  on  account  of  such  refusal/ 

Where  the  instruction  of  the  court  is  incorrect,  but  upon  a  matter  not  mate- 
rial to  the  correct  determination  of  the  case,  the  judgment  will  not  be  reversed." 

It  is  not  error  to  instruct  the  jury  to  disregard  testimony,  instead  of  with- 
drawing it  from  them." 


7.     A^  to  the  Verdict. 

A  verdict  rendered  after  the  court  order  a  nonsuit,  is  erroneous.<^ 
Where,  in  trespass  against  several  defendants,  who  join  in  the  general  issue, 
but  each  set  up  for  himself,  in  separate  pleas,  matters  in  justification,  and  the 
jury  return  a  general  verdict  of  guilty,  without  noticing  the  justification,  it  is 
error.'  For,  in  general,  the  verdict  must  be  so  entered  as  to  pass  upon  all  the 
issues,  otherwise  it  will  be  erroneous.** 

But  where  the  verdict  in  favor  of  the  plaintiff  substantially  negatives  the 
special  pleas,  the  court  will  not  reverse  the  judgment,  based  upon  such  ver- 
dict, though  it  does  not,  in  terms,  find  that  the  allegations  in  the  special  pleas 
are  untrue."  ^ 

80,  the  omission  to  find  an  immaterial  issue,  is  no  error.' 
It  is  not  error  for  a  court  to  mould  the  verdict  of  a  jury  into  form.' 
On  error,  the  finding  of  the  court  will  be  treated  precisely  as  the  verdict  of 
a  jury .« 

It  is  a  new  feature  in  practice,  and  indeed  in  the  administjation  of  justice, 
that  a  court  composed  of  judges  who  are  all  strangers  to  the  trial,  the  conduct 
and  appearance  of  the  witnesses  on  the  stand,  should  determine  whether  a  ver- 
dict is  against  the  weight  of  the  testimony. 

That  few  new  trials  can,  with  propriety,  be  granted  on  error,  where  there  is 
any  contradictory  testimony  submitted  to  the  jury,  is  very  evident ;  and  the 
Supreme  Court  have,  already,  intimated  such  an  opinion.** 

The  court  however  will  probably  adhere,  on  error,  to  the  general  rules  usu- 
ally adopted  by  courts,  in  granting  new  trials ;  which  have  been  heretofore 
stated.* 

(y)  15  Ohio  Rep.  123.  ve)  14  Ohio  Rep.  187 ;  12  Ohio  Rep.  112 ;  14 

(z)  15  Ohio  Rep.  156:  16  Ohio  Rep.  321.  Ohio  Rep.  187;  21  Wend.  90;  8  Cowen,  623; 

(a)  16  Ohio  Rep.  513.  21  Wend.  19. 

(b)  Wright's  Rep  378.  (f )  Wright's  Rep.  645. 

(c)  Wright,  334,  337,  376,  420.  (g)  16  Ohio  Rep.  170. 

(d)  5  Ohio  Rep.  259;  Wright's  Rep.  282;  6       (h)  14  Ohio  Rep.  282. 
Ohio  Rep.  521;  7  Ohio  Rep.  (Part  2)  234;  9       (i)  See  ante  p.922,etheq. 
Ohio  Rep.  131. 


1140  ERROR. 

In  what  caaes  it  lies. 


Where  the  facts  of  a  case  are  submitted  tot  the  Court  of  Common  Pleas,  in- 
stead of  the  jury,  for  decision,  its  judgment  will  not  be  rereised  on  error* 
though  unsustained  by  the  weight  of  the  testimony  ^  but  if,  in  such  case,  error 
intervenes  in  applying  the  law  to  the  facts,  error  lies/ 


8.     At  to  the  Judgment. 

Where  the  judgment  is  too  much,  a  remittitur  may  be  entered  in  the  court 
of  error,  and  then  the  judgment  affirmed.*  But  the  defendant  cannot  assign  for 
error  that  the  judgment  is  too  small."  Seventeen  cents  too  much,  is,  it  seems, 
not  error." 

A  judgment  for  costs  against  an  infant  lessor,  for  want  of  security  for  costs, 
is  erroneous."* 

It  is  error  to  take  judgment  for  damages  only,  on  a  sheriff's  bond — ^it  should 
be  for  the  debt,  with  the  award  of  execution  for  damages.^ 

A  joint  judgment  against  husband  and  wife,  for  an  assault  committed  by 
both,  is  erroneous.''  So,  a  judgment  in  trespass,  de  bonis,  against  severa],  one 
being  a  minor,  is  erroneous  and  bad  as  to  all.' 

Where  the  error  is  manifestly  beneficial  to  the  party,  or  where  it  is  manifest 
that  he  is  not  prejudiced  by  the  error,  the  judgment  will  not  be  reversed.. 


0.    As  to  Errors  in  other  Proceedings  in  the  Cause, 

Declaration  against  two,  and  all  other  proceedings  afterwards,  against  one 
only  ;^  or  refusal  to  grant  a  new  trial  on  affidavit Jof  new  evidence  '^  or  dismis- 
sing a  suit  without  a  rule  for  security  for  costs,  where  no  security  for  costs  was 
indorsed  on  the  original  writ,^  is  erroneous. 

If,  after  the  continuance,  the  parties  appear  and  go  to  trial  at  the  same 
term,  there  is  no  error,  though  the  continuance  be  not,  in  form,  set  aside.' 

Where  it  is  assigned  for  error  that  the  court  below  rendered~a  judgment  by 
defaultj  without  any  rule  for  a  plea,  the  rules  of  court  ought  to  be  exhibited, 
that  the  court  above  may  see  if  they  have  been  violated.' 

( j)  14  Ohio  Rep.  &66 ;  see  ante  903.  (q)  Wright'a  Rep.  9. 

(k)  15  Ohio  Rep.  58.  (r)  14  Ohia  Rep.  282. 

(I)  3  Biackf.  133;  2  Pet.  327;  5  Ohio  Rep.  (s)  12  Ohio  Rep.  210, 112. 

259 ;  Wright,  628.  (t)  4  Biackf.  165. 

(m)  2  Ohio  Rep.  343;   18  Ohio  Rep.  131;  (u)  5  Bhickf.  103. 

Wright,  545,  547 ;  12  Ohio  Rep.  210,  212  ( v)  2  Ohio  Rep.  259. 

<n)  1  Dana,  357 ;  see  ante  p.  925.  (x)  2  Litt.  157. 

(o)  6  Dana,  441.  (y)  4  Ohio  Rep.  135. 

(p)  2  Ohio  Rep.  312. 
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By  and  against  whom. 


Sec.  IV.    bt  and  against  whom  to  be  sued  out. 

ft 
In  genera],  a  writ  of  error  must  be  brought  by  the  party  against  whom 

the  judgment  was  rendered;  but  if  one  becomes  privy  to  a  judgment  by  ope- 
ration of  law,  he  should  sue  in  his  own  name,  and  show  his  right  by  aver- 
ment.* 

It  may  be  brought  by  an  administrator  de  bonis  non,  on  a  judgment  against 
the  former  executor.' 

The  assignee  of  a  judgment  may  prosecute  error  in  the  name  of  the  origi- 
nal party .'' 

A  purchaser  at  sheriff's  sale,  who  is  not  a  party  to  the  suit,  cannot  sue  in 
error.* 

It  may  be  prosecuted  in  the  name  of  the  casual  ejector.** 

If  an  action  be  brought  against  a  feme  covert  as  a  feme  sole,  and  she  plead 
to  issue  as  a  feme  sole,  and  judgment  be  given  against  her,  she  and  her  hus- 
band must  join  in  bringing  a  writ  of  error.  So,  if  an  action  be  brought  against 
a  feme  covert  and  others,  they  may  all  join  with  the  husband,  in  bringing  a 
writ  of  error/ 

As  It  is  a  general  rule  that  no  person  can  bring  a  writ  of  error,  who  was  not  a 
party  or  privy  to  the  record,  and  prejudiced  by  the  judgment,  and  therefore  to 
receive  advantage  by  the  reversal  of  it,  it  has  been  determined  that  if  there  be 
judgment  against  the  principal  and  also  against  the  bail,  the  principal  cannot 
have  error  on  the  judgment  against  the  bail ;  nor  the  bail  on  the  judgment 
against  the  principal,  nor  can  they  join  in  a  writ  of  error ;  for  these  are  dis- 
tinct judgments,  and  afiect  difllerent  persons.' 

In  general,  where  there  is  a  joint  judgment  against  two  or  more  defendants, 
and  their  interest  and  liability  is  joint,  they  must  jointly  prosecute  a  writ  of 
error." 

But  because,  among  those  who  become  by  open^tion  of  law,  privies  by  inter- 
est in  a  judgment  or  the  property  affected  by  it,  and  therefore  entitled  to  a  writ 
of  error,  (as  where  the  judgment  debtors  die,)  there  may  be  several  and  dis- 
tinct interests,  so,  the  remedy  in  such  case  for  their  respective  rights,  may  be 
several  and  concurrent ;  as  in  the  instances  of  the  heir  and  devisee  in  respect 
to  the  land,  and  the  executor  in  respect  to  the  personal  effects,  taken  or  endan- 
gered by  a  judgment  supposed  to  be  erroneous.  Where  this  happens,  each 
privy  to  the  judgment  is  distinctly  entitled  to  a  writ  of  error  and  to  maintain  it 
by  himself ;  and  this,  notwithstanding  a  release  by  any  other,  having  a  like 
privity  in  the  same  judgment  by  a  distinct  interest.** 

(z)  Wriglit«B  Rep.  '237;  7  Ohio  Rep.  Part  2,  (e)  Tidd'B  Pnic.  1135. 

138.  (r)  2  Bac.  Ab.  199;  Cro.  Car.  408;   1  Ld. 

(a)  8  Cowen  333, 346,  per  Spencer,  C  J.  Raym.  328;  Arch.  Pr.  210  ;  Cro.  Jae.  384. 

(b)  Wright's  Rep.  737.  (g)  11  When.  414 ;  8  Pet.  526;  3  Dana  4J4; 

(c)  Wright's  Rep.  574.  2  T.  R.  738 ;  3  Burr.  1789. 

(d)  3  Ohio  Rep.  26 ;  3  Bibb.  433  ;  contra  1  (h)  10  Mass.  68 ;  11  Mass.  379. 
Blackf.  214. 


1 142  £BROR. 


Within  what  Tim^  to  be  brought. 


Where  the  judgment  is  against  several  parties,  and  one  or  more  of  them, 
die,  the  writ  of  enror  may  be  brought  by  the  survivors.' 

In^uch  case  it  is  usual  to  notice  in  the  writ  the  decease  of  the  party  thus  : 

Because  in  the  record  and  proceedings,  and  also  in  the  rendition  of  the  judg- 
ment, in  a  certain  action  of  [assumpsit]  which  was  lately  in  our  said  Court 
of  Common  Pleas  before  you,  between  A.  B.  [the  party  for  whom  the  judg- 
ment was  given,']  and  C.  D.  and  £.  F.,  [those  against  whom  the  judgment 
was  given,']  which  said  £.  F.  has  since  deceased,  error  hath  intervened,  as  it 
is  said,  to  the  great  damage  of  the  said  C.  D.,  who  hath  survived  the  said  E. 
F.,  deceased  ;  and  we  being  willing,  [&c.] 

In  trespass  against  three,  if  there  be  judgment  by  default  against  two  of 
them,  and  the  third  plead  to  issue,  and  if  it  be  found  for  him,  the  two  only 
may  bring  a  writ  of  error ;  for  the  party  in  whose  favor  the  judgment  was 
given,  cannot  say  that  it  was  to  his  prejudice.^ 

The  death  of  the  defendant  in  error,  after  assignment  of  errors  and  joinder, 
does  not  abate  the  suit ;  and  the  court  will  proceed  on  to  judgment,  without 
making  the  representatives  parties.^ 

Where  the  error  assigned,  is,  that  the  defendant  in  error  was  dead  at  the 
rendition  of  the  judgment  below,  the  executor  or  administrator  must  be  made 
party  defendant.* 


Sec.  v.     when  and  within  what  tike  the  writ  may  be  sued  out. 

A  writ  of  error  from  the  Supreme  Court  to  the  Court  of  Common  Pleas, 
must  be  brought  within  five  years  after  the  rendition  of  the  judgment  com- 
plained of.  But  if  the  person  entitled  to  such  writ,  be  an  infant,  feme  covert, 
non  compos  mentis,  or  imprisoned,  then  the  writ  must  be  sued  out  within  five 
years,  exclusive  of  the  time  of  such  disability," 

Where  one  of  the  parties  is  within  the  saving  clause  of  the  statute  of  limi- 
tations, the  case  is  saved  as  to  all.° 

A  writ  of  error  from  the  Court  in  Bank  to  the  Supreme  Court,  must  be 
brought  within  one  year  after  the  rendition  of  the  judgment ;  and  the  statute 
does  not  save  the  right  of  any  party  to  sue,  on  account  of  disability.** 

(i)  Tidd's  Pr.  1136  9th  Lond.  Ed.  rule,  a  writ  of  error  suspends  the  execution  ; 

(j)  Tidd'a  Pr.  1136;  11  Mass.  379;  7  Whea.  and  therefore,  it  is  held,  that  nil  parlies  must,  in 

530.  general,  join  in  the  writ ;  whereas,  it  seems. 

So,  where  one  of  the  defendants  made  a  sep-  that,  in  the  Circuit  Court  of  the  United  States* 

a  rate  defence,  and  he  afterwards  prosecuted  a  ej[e?cution  goes  against  all  those  who  have  noi 

writ  of  error  without  joining  the  other  two  joined  in  the  writ  of  error  and  given  bond*    6 

defendants  in  the  writ;  and  the  other  defend-  Pet.  182. 

ants  also  prosecuted  a  separate  writ  of  error,  it  (k)  3  Ohio  Rep  307. 

was  held  by  the  Supreme  Court  of  the  United  (1)  15  Ohio  Rep.  300. 

States,  that  the  defendants  were  not  bound  to  (ro)  Swan's  Stat.  6S0. 

sue  out  one  writ  of  error.    6  Pet.  172.    The  (n)  3  Ohio  Rep.  49;  12  Ohio  Rep.  351. 

case  came    from    Trf>uipiana      By' the  English  (o)  Swan's  Stnt.  690,  Pec.  153. 
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Pneeip^lbr,  and  Writ  of  Brrur. 


When  a  justice's  judgment  is  reversed  in  the  Common  Pleas  on  certiorari, 
and  the  case  retained  for  further  proceedings,  error  does  not  lie,  until  the  case 
is  finally  decided.^* 

And,  generally,  a  writ  of  error  cannot  be  prosecuted,  until  the  record  is 
complete  by  a  final  judgment. 


Sec.  yi.     THE  nsuiNo  service  and  return  of  the  writ,  (Supreme  Court 

to  the  Court  of  Common  Pleas. 

1,     Prsscipfi  for  the  Writj  ^c. 

The  writ  isaues  as  a  matter  of  course,  on  precipe  filed  with  the  clerk. 
The  praecipe  may  be  in  the  form  following : 

Form  of  Prsecipe  for  Writ  of  Error,  Notice  and  Citation. 


C.  D.J 


Common  Pleas. 


Judgment  in  assumpsit  [or  case  as  the  same  may  fre,]  at term,  ▲.  d. 

18—. 

Issue  a  writ  of  error  to  the  Court  of  Common  Pleas,  against at  the  suit 

of returnable  on  the  ■         day  of  —  next.     Also  issue  notice  and  cita- 
tion to  defendant  in  error. 

S.  S.,Att'y  for  pl'ff  in  error. 

To  the  Clerk  of  Supreme  Court  of county. 

Date, 


2.    Form  of  a  Writ  of  Error  to  the  Court  of  Common  Pleas. 

The  State  of  Ohio, county,  ss. 

To  the  Honorable  the  Judges  of  the  Court  of  Common  Pleas  within  and  for 
said  county,  Greeting : 

[Seal.] 

Because  in  the  record  and  proceedings  and  also  in  the  rendition  of  judgment 
in  a  certain  action  of  Debt^  which  was  lately  in  our  said  Court  of  Common 
Pleas  before  you,  wherein  A.  B.  was  plaintiff,  and  C.  D.  was  defendant,  error 

has  intervened,  as  it  is  said,  to  the  damage  of and  we  being  willing  that 

such  error,  if  any  there  be,  should  be  corrected,  and  full  and  speedy  justice 
done  in  that  behalf,  do  conmiand  you  that  if  final  judgment  be  thereupon  giv- 

<p)  Wright's  Rep.  307. 

68 


1144  ERROR. 


h'trviie  d'  the  Wrii — ItMext^cutiun- 

en,  then  without  delay,  you  send  to  us  distinctly  and  openly,  under  the  seal  of 
your  court,  and  annexed  to  this  writ,  an  authenticated  copy  of  aH  jadgnaenta 
remaining  of  record  in  your  court,  in  the  action  aforesaid,  together  with  the 
original  files  and  pleadings  therein  ;  so  that  having  the  same  in  our  Supreme 

Court  within  and  for  the  county  of ,  on  the  — ^  day  of next,  at  the 

court  house  in  said  county,  we  may  cause  further  to  be  done  thereupon  in  our 
said  Supreme  Court,  what  of  right  and  according  to  the  laws  of  the  land  ought 
to  be  done. 

Witness,  A.  C,  Clerk  of  the  Supreme  Court  within  and  for  the  said  county 

of this r  day  of  ,  a.  d.  — — . 

A.  Cm  Clerk. 


3.     The  Service  of  the  Writ^  and  how  Executed  by  the  Clerk  of  the  Court 

of  Common  Pleae^  mnd  Form  of  Return  thereon. 

The  clerk  of  the  Court  of  Common  Pleas*  upon  receiving  the  writ,  makes 
out  a  transcript  of  the  final  judgment,  and  all  other  journal  entries  in  the  cause ; 
and  this  transcript,  with  the  original  files  and  pleadings,  the  assignment  of  er- 
rors and  citation,  is  to  be  annexed  t(»  the  writ,  and  returned  therewith  to  the 
b'lpreme  Court.** 

ITie  transcript  may  be  in  the  form  following : 

Form,  of  the  Transcript. 

Transcript  of  the  journals  of  the  proceedings  of  the  Court  of  Common  Pleas 
of  the  county  of ^  between  A.  B.  plaintiff,  and  C.  D.  defendant,  in  a  plea 

of  l^ssunipsit.3 

March  Term  —  to  vrit,  March  10th,  1846. 
A.  B. 


A.  B.  1 

v,    I  In 
C.D.J 


Assumpsit. 


On  motion  of  the  plaintiff  this  cause  i&  oontinaed  at  hia  costs* 

June  Term— to  wit,  June  25th,  1846. 


A.  B.") 

V.     L  In  Assumpsit. 
C.  D.J 


This  day  came  the  parties,  and  the  defendant  on  motion,  has  leave  to  amend 
his  second  plea,  in  thirty  days,  on  payment  of  costs,  and  this  cause  is  continu- 
ed.   ]^Setting  out^  in  like  manner^  all  the  e^riee  verbatim. 

•  (q)  43  vol.  Stat.  80,  81,  i  6. 


£RROK.  1145 


Return  to  the  Writ — How  Supereedeafi  obtained. 


Certificate  thereto. 

The  Slate  of  Ohio, county,  ss. 

I,  A.  C,  clerk  of  the  Court  of  Common  Pleas  of  said  county,  do  hereby 
certify^  that  the  foregoing  transcript  contains  all  the  orders,  judgments  and 
other  journal  entries  of  the  said  Court  of  Common  Pleas,  in  the  above  case ; 
and  that  the  same  are  truly  copied  from  the  records  of  said  court. 

Witness,  ray  hand  and  seal  of  office,  this day  of ,  a,  d. , 

A.  C,  Clerk. 

After  making  out  the  transcript,  the  clerk  of  the  Court  of  Common  Pleas 
will  make  the  following  indorsement  upon  the  writ  of  error,  as  the  return  of 
the  judges  of  the  Court  of  Common  Pleas  to  the  writ: 

Form  of  the  Return* 

The  answer  of  the  judges  of  the  Court  of  Common  Pleas  within  named. 

An  authenticated  transcript  of  the  judgments  and  all  things  concerning  the 
same,  together  with  the  original  files  and  pleadings,  within  mentioned,  are  an- 
nexed to  this  writ,  and  herewith  returned,  as  within  commanded: 

Attest:  A.  C,  Clerk  of—  Common  Pleas. 

The  original  files  and  pleadings  are  not  taken  by  the  sheriff  or  parties  from 
the  custody  of  the  clerk  of  the  Court  of  Common  Pleas.  They  are  delivered 
by  the  clerk,  with  the  writ  of  error,  to  the  clerk  of  the  Supreme  Court. 


SbC.  Vn.      SVPEBSEDBAS  AND  PR0CESDIN08  TO  OBTAIN  THB  SAKB  ;  WITH  FOBMS. 

1.    In  what  cate  iktpertedecLt  Bond  required.* 

Under  the  act  of  March,  1845,  a  writ  of  error  bond  iir  only  required,  when  the 
plaintiff  in  error  desires  to  prevent  execution  being  issued ;  or,  if  issued,  to 
pvevent  further  proceedings  upon  it.  A  writ  of  error  may  issue  without  bond, 
bat  it  only  operates  as  a  supersedeas,  when  bond  is  given.^ 

The  statute  requires  this  bond  to  be  executed  by  the  applicant  for  the  writ 
of  error,  to  the  adverse  paity,  with  one  or  more  good  and  sufficient  sureties,  in 
doable  the  amount  of  the  judgment,  conditioned  for  the  payment  of  the  con- 
demnation money  and  costs,  in  case  the  judgment  of  the  court  below  shoald 
be  affirmed  in  whole  or  in  part.* 

A  bond,  executed  by  soreties,  is  good,  though  not  signed  by  the  plaintiff  in 
eifor.* 

(a)  43  vol  Stat.  80.  (c) 43  vol.  Stat  80,  $  0;  Swnn'aStat.  680, $UI. 

(b)  15  Ohio  Rep.  9.  (d)  10  Ohio  Rep.  445. 
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Form  of  Superaedefts  fiond  and  Writ. 


Ii  is  necessary  that  the  bond  should  be  taken,  before  the  citation  and  notice 
is  issued.*  If,  afler  citation  and  notice,  and  after  the  case  is  actually  in  the  Su- 
preme Coart  on  error,  a  bond  is  filed,  the  bond  will  not  be  good  under  the  sta- 
tute or  at  common  law ;  and  consequently,  such  bond  will  not  operate  as  a 
supersedeas.! 

The  bond  and  supersedeas  may  be  in  the  form  following : 

2.    Ibrm  of  Suptrtedtat  Bond, 

Know  all  men  by  these  presents,  that  we,  C.  D.,  E.  F.,  {]&c.,3  of,  []&c.,]  are 
held  and  firmly  bound  unto  A.  B.,  of,  []&c.,]  in  the  penal  sum  of —»-  dollars, 
[dfnsbU  the  amount  of  the  judgment^']  to  the  payment  of  which,  well  and 
truly  to  be  made,  we  do  by  these  presents  jointly  and  severally  bind  ourselves. 
Sealed  with  our  seals,  and  dated  this day  of ,  a.  b. . 

The  condition  of  the  above  obligation  is  such,  that  whereas  the  said  C.  D. 
has  obtained  an  allowance  of  a  writ  of  error  [or  has  sued  out  a  writ  of  error] 
upon  a  certain  judgment  rendered  in  the  Court  of  Common  Pleas  within  and 

for  said  county  of  -^— ,  at  the term  thereof,  a.  d.    «      ,  in  favor  of  A, 

B.,  and  against  C.  D.,  for  the  sum  of  — -^  doUars,  damages,  and  also  for  — ^ 
dollars,  costs :  Now,  if  the  said  C.  D.  shall  pay  the  condemnation  money  and 
costs,  in  case  the  said  judgment  of  the  said  Court  of  Common  Pleas  shall  be 
affirmed  by  the  Supreme  Court,  in  whole  or  in  part,  then  the  above  obligation 
shall  be  void';  otherwise,  in  full  force  in  law. 

Taken  by  me,  this day  of ,  a.  d. . 

R.  B.,  Clerk  Sup.  Court,  — *-  County. 

C.  D.,     [SBAL.] 

E.F.    [seal.] 

The  State  of  Ohio, County,  ss. 

[sBAL.]  To  the  SherifiT  of  said  County,  Greeting : 

Whereas,  by  our  certain  writ  of  execution  we  lately  commanded  you,  that 
of  the  goods  and  chattels,  and  for  want  thereof,  then  of  the  lands  and  tene- 
ments of  C.  D.,  in  your  bailiwick,  you  cause  to  be  levied  the  sum  of —  dol- 
lars, damages,  and dollars,  costs  ;  which  by  the  judgment  of  our  Court 

of  Common  Pleas,  of  the  said  county  of  ■■       at  the  ■    ■     term  thereof,  a.  d. 
,  A.  B.  had  recovered  against  the  said  C.  D.  with  interest  thereon  from 

until  paid ;  and  also  the  further  sum  of      ■   dollars,  costs  of  increase, 

and  accruing  costs ;  and  that  you  have  that  money  before  the  said  Court  of 

Common  Pleas  on  the  first  day  of  the term  thereof,  a.  d.  — ,  to  render 

unto  the  said  A.  B.;  But  because  the  said  C.  D.,  before  the  return  of  our  said 
writ  of  execution,  has  sued  out  of  our  Supreme  Court  within  and  for  the  said 

(e)  Swan^  Stat.  679,  $  120.  (f )  ISOhio  Rep.  606. 
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county  of ,  our  certain  writ  of  error  upon  the  judgment  aforesaid,  zmd  has 

given  txmd  and  security  thereupon,  in  due  form  of  law,  as  we  are  informed  by 
the  said  CD,,  therefore  we  command  you,  that  you  forbear  all  further  pro- 
ceedings upon  our  said  writ  of  execution  against  the  said  C.  D.,  or  in  any  way 
molesting  the  said  G.  D.  on  occasion  of  that  judgment;  and  have  you  then 
there  this  writ. 

Witness,  A.  C,  Clerk  of  our  said  Supreme  Court,  at  — ,  this day 

of  ■■  ,   A.  D.  — - . 

A.  C,  Clexk. 


Sec.  YIU.    notice  and  citation  and  service  thereof. 

Whenever  a  writ  of  error  is  issued,  the  clerk  of  the  Supreme  Court  issues  a 
Citation,  signed  by  him,  which  must  be  served  on  the  adverse  party,  or  bis 
attorney,  at  least  ten  days  before  the  commencement  of  the  term,  to  which  the 
writ  of  error  is  returnable.'  Service  upon  the  attorney,  after  the  death  of  the 
party,  is  invalid.'' 

The  citation  and  notice  may  be  in  the  form  following  : 

Form  of  Notice  and  Citation. 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of  said  County,  Greeting : 

We  command  you  that  you  give  notice  to  A.  B.,  of,  [&c.]  that  C.  D.,  of, 
Qdbc]  has  sued  out  from  our  Supreme  Court  a  writ  of  error  upon,  a  certain  judg- 
ment of  the  Court  of  Common  Pleas  of  the  said  county  of         ,  of  the  — ^— • 

term  thereof,  a.  n. ,  for dollars,  damages,  and dollars  costs,  in 

a  certain  plea  of  assumpsit  then  pending  in  said  court,  wherein  the  said  A.  B. 
was  plaintiff,  and  the  said  C.  D.  was  defendant ;  and  also  that  you  make  known 
to  the  said  A.  B.  that  he  be  before  the  Judges  of  our  Supreme  Court  within 
and  for  the  said  county  of  -— — ,  at  the  Court  House  in  said  county,  on  the 
first  day  of  their  next  term,  to  show  cause,  if  any  there  be,  why  the  said  judg. 
ment  should  not  be  reversed,  annulled,  and  altogether  held  for  nothing,  and 
why  speedy  justice  should  not  be  thereupon  done  between  the  parties  in  that 
behalf. 

Witness,  A.  C,  Clerk  of  the  said  Supreme  Court,  at this  —  day  of 

— ,  A.  n.  — — . 

A.  C,  Clerk. 

A  copy  of  the  notice  and  citation  is  served  by  the  sheriff,  upon  the  defend- 
ant in  error,  or  his  attorney,  in  the  same  manner  as  other  mesne  process ;  and 
the  original  is  annexed  to  the  writ  of  error,  with  the  transcript  ^nd  assignment 
of  errors,  and  the  whole  is  thus  delivered  to  the  clerk  of  the  Supreme  Court. 

(g)  43  vol.  Stat.  81.  ^6-  (h)  15  Ohio  Rep-  900. 
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The  sheriff  makes  out  a  copy  of  the  notice  and  citation,  and  serves  it  on  the 
defendant  in  error,  or  his  attorney.  The  service  and  the  return  is  made  as  di- 
rected in  the  case  of  a  summons.^ 


Skc.   IX.      THE   A08IONMENT  OF   XRIIORS. 

The  assignment  of  errors  was  formerly,  in  general,  made  at  the  foot  of  the 
record,  but  as  no  record  is  now  made  out,  it  may  be  made  out  upon  a  separate 
paper,  and  the  clerk  will  annex  it  to  his  transcript  of  the  proceedings. 

.Error  in  fact  and  error  in  law  cannot  be  assigned  together ;  they  require 
different  proceedings :  as  distinct  as  the  proceedings  upon  a  demurrer  and  an 
issue  at  law ;  for,  errors  in  fact  may  be  tried  by  a  jury,  but  errors  in  law  by 
the  court. 

It  seems,  however,  if  eriDrs  in  fact  and  errors  in  law  are  assigned  to  the 
same  record,  and  the  defendant  in  error  pleads  in  nuUo  est  erratum,  it  is  a 
confession  of  the  error  in  fact,  and  the  judgment  must  be  reversed.^ 

Where  error  in  fact  and  error  in  law  are  both  assigned,  the  defendant  in 
error  should  demur  for  duplicity.^ 

Where  error  in  fact  is  assigned,  the  plaintiff  should  conclude  with  an  aver- 
ment :  "And  this  the  said  C.  D.  is  ready  to  verify,"  &c.,  in  order  to  give  an 
opportunity  of  trying  the  fact  by  the  country,  if  the  defendant  in  error  desires 
to  take  issue  on  the  fact.^ 

A  party  may  assign  as  many  errors  in  law  as  he  pleases ;  but,  it  seems,  he 
Can  assign  but  one  error  in  fact.^ 

If  there  be  errors  in  the  recotd,  but  the  errors  assigned  are  not  eirors,  the 
court  will  reverse  the  judgment,  because  no  error  should  be  left  in  the  record. 
And  so,  if  matter  of  fact  is  pleaded  in  bar  of  the  writ  of  error,  and  on  issue 
joined  it  is  found  for  the  defendant  in  error,  yet  the  court  may  examine  the 
judgment,  and  if  error  is  found  in  it,  may  roTerse  it."*  80^  if  there  be  any 
matter  in  the  record  to  affirm  the  judgment,  which  is  not  pleaded,  the  court 
may  take  advantage  of  it,  to  sustain  the  judgment."  And  where  error  in 
fact  is  assigned,  the  court  will  examine  the  whole  record,  and  if  there  be  error 
in  law,  apparent  on  the  face  of  the  record,  will  reverse  the  judgment;*  so 
that  the  plaiAtiff  in  error  will  thus  have  the  same  advantage,  indirectly,  as  if 
error  in  fact  and  in  law  were  both  assigned,  and  which»  we  have  seen,  cannot 
be  directly  done.* 

(i)  As  to  service  of  a  summons,  see  ante,  p.  (1)  Dane  Ab.  73;  F.  N.  B.  20. 

145;  as  to  the  return,  see  ante,  p.  146.  (m)  Story's  PL  by  01.  371;  Vin.  Ab.  Error, 

( j)  9  Johns.  Rep.  159 ;  Salk.  266 ;  Jjd.  RayrH.  (E.  C)  12. 

833,  KO55  15  Johns.  Rep. 87,  159.  (n)  24Eng.  C-  L-rRep.  30. 

(k)  21  Eng.C.  L.  Rep.  30;  1  Burr.  410. 
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Form  of  Assignment  of  Errors. 
C.  D.,  [Plaintiff  in  Error,'] 

V. 

A.  Bm  [^DefBndant  in  Error. 


oJ 


And  the  said  C.  D.  now  comes  and  says,  that  in  the  accord  and  proceed- 
ings aforesaid,  there  is  manifeal'  error  in  this,  to  wit : 

1st.    The  court  erred  in  charging  the  jury,  that,  [[&c.] 

2d.     The  said  verdict  is  manifestly  against  the  evidence  in  the  case. 

3d.  The  said  judgment  was  given  in  favor  of  the  said  A,  B.,  whereas  by 
the  laws  of  the  land  it  ought  to  have  been  given  in  favor  of  the  said  0.  D. ; 
wherefore  the  said  —  prays  that  a  citation  and  supersedeas  may  issue,  and 
that  the  said  judgment  may  be  reversed,  annulled,  and  held  for  nothing,  and 
that  he  may  be  restored  to  all  things  he  has  lost  by  reason  thereof. 

By  J.  S.,  his  Attorney. 


SSC.  X.      PLEADINGMI   IK  ERROR. 

Special  pleas  are,  in  general,  release  of  error,  the  statute  of  limitations,  &c. 

A  plea  of  the  release  of  error  by  an  infant,  after  judgment,  and  after  he 

comes  of  age,  is  bad.p 
The  common  plea  to  the  assignment  of  errors,  is«  in  nuUo  est  erratum,  which 

refers  the  whole  matter  in  law,  to  the  judgment  of  the  court.''    The  form  is  as 

follows : 

1.    lorm  of  Common  Joinder, 


MUTfOt, 

And  the  said  A«  B.  nofw  comes  and  says,  that  there  is  no  error,  either  in 

the  record  and  proceedings  aforesaid,  or  in  giving  the  judgment  aforesaid ;  and 

therefore  he  prays,  that  the  said  judgment  may  be  affirmed,  and  that  his  costs 

may  be  adjudged  to  him,  Ac, 

By  J.  S.,  his  Attorney. 


a.    Form  cf  PUa  of  Belease  of  Errors. 


A.  B.") 

ats.    V  In  Error. 
0.  D.J 

And  the  said  A.  B.,  by  E.  F.  his  attorney,  comes  and  says  that  the  said  C. 

(o)  2  Saund.  101,  n.  (a.)  (P)  14  Ohio  Rep.  413. 
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D.  ought  Dot  further  to  prosecute  or  maintain  his  writ  of  error  aforesaid  against 
him,  the   said  A.  B.,  because  he  says,  that  after  the  judgment  aforesaid,   in 
form   aforesaid  recovered,  and  before  the  day  of  suing  out  the  said  writ  of 
error,  to  wit,  on,  |^&c.,]  at,  [&c.,]  he,  the  said  C.  D*,  by  the  name  of,  Q&c.,] 
by  his  certain  writing  of  release,  sealed  with  the  seal  of  him,  the  said  C.  D., 
and  to  the  court  now  here  shown,  the  date  whereof  is  the  same  day  and  year 
aforesaid,  did  remise,  release  and  forever  quit  claim  to  the  said  A.  B.  by  the 
name  of,   [&c.,]  his  heirs,  executors  and  administrators,  all  and  all  manner  of 
error  and  errors,  writ  and  writs  of  error,  and  all  bene6ts  and  advantages  of  the 
same,  and  all  misprisions  of  error  and  errors,  defects  and  imperfections  what- 
soever, had,  made,  committed,  omitted,  done  or  sufiered  in,  about,  touching  oi 
concerning  the  judgment  aforesaid,  obtained  against  him,  the  said  C.  D.,  by 
the  said  A.  B.,  in  the  said  term  of         ,  then  last  had  in  the  said  court  of       ■  , 
for        '    dollars  damages,  besides  costs  of  suit,  or  in,  about,  touching  or  con- 
cerning any  warrant,  process,  declaration,  plea,  entry,  or  other  proceeding 
whatsoever,  of  or  in  any  manner  concerning  the  same  judgment,  as   by  the 
said  writing  of  release  more  fully  appears.  ~  And  this  he,  the  said  A.  B.,  is 
ready  to  verify;  whereupon  he  prays  judgment  if  the  said  C.  D.  ought  far- 
ther to  prosecute  or  maintain  his  writ  of  error  aforesaid  against  him,  the  said 
A.  B.,  <&c. 


Sec.    XI.      BRIEF  AND  ARGUMENT. 

The  plaintiff  in  error,  in  all  cases  upon  writ  of  error,  or  the  defendant,  if 
the  pleadings  are  so  made  up  that  he  holds  the  affirmative  of  the  issue,  most 
prepare  and  present  to  the  court  on  the  first  day  of  the  term,  a  brief,  contain- 
ing the  points  and  authorities  relied  on.*i 

Upon  common  joinder  in  error,  the  plaintiff  in  enor  holds  the  affirmative, 
and  apens  and  closes-  the  argument. 


Sec.  Xn.      JUDGMENT   IN   ERROR. 

1.    Jia  to  the  Amount,  and  Ihrtn, 

The  statute'  provides  that,  upon  the  affirmance  of  a  judgment  by  the  Su- 
preme Court  on  writ  of  error,  brought  by  the  defendant  below,  the  court  shall 
render  judgment  against  the  plaintiff  in  error,  for  five  per  centum,  damages, 
upon  the  amount  due  from  the  plaintiff  in  error  to  the  defendant  in  error,  un- 
less the  court  shall  be  satisfied,  and  so  enter  upon  their  minutes,  that  there 
was  reasonable  ground  for  the  prosecution  of  the  writ  of  error.    If,  therefore, 

(q)  Rule  of  Court,  ante,  p.  7.  (r)  44  vol.  Stat.  34. 
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the  Sapfreme  Court  aArm  a  judgmenty  without  giving  also  the  penalty,  and 
omit  to  certify'  that  there  was  reasonable  ground  for  the  prosecution  of  the  writ 
of  error,  the  judgment  may  be  reversed  by  writ  of  error,  from  the  Court  in 
Bank. 

When  a  judgment  is  reversed  in  the  Supreme  Court,  in  whole  or  in  part, 
the  court  may  proceed,  either  to  render  such  judgment  as  the  Court  of  Com- 
mon Pleas  should  have  rendered,  or  remand  the  cause  to  the  Court  of  Common 
Pleas,  by  a  writ  of  procedendo,  for  such  judgment.  Where  a  judgment  is  re- 
versed in  whole  or  in  part»  the  Supreme  Court  cannot  award  execution  ;  but  a 
special  mandate  is  sent  down  to  the  Common  Pleas,  to  award  execution.^ 


2.    As  to  Costs.    See  ante,  p.  994. 


3.    Form  of  Judgment  of  Affirmance  on  Default^  with  Penalty, 

A.  B.  . 

Error. 
C, 


V.     I  In 
!•  D.J 


This  day  came  the  said  C.  D.,  by  Mr.  O.  his  attorney,  and  the  said  A.  B., 
though  solemnly  called,  came  not,  nor  doth  he  further  prosecute  his  writ,  but 
makes  default :  Therefore  it  is  considered,  that  the  said  A^.  B.  take  nothing 
by  his  writ  aforesaid,  and  that  the  judgment  aforesaid,  in  form  aforesaid  given, 
be  in  all  things  affirmed,  and  stand  in  full  force  and  eflfect.  And  it  is  further 
considered,  that  the  said  C.  D.  do  recover  against  the  said  A.  B.,  as  well  his 
costs  in  this  behalf  expended,  taxed  to  ■  ■  dollars,  as  also  —  dollars,  five 
per  centum  penalty  on  the  amount  due  to  him  on  the  judgment  aforesaid,  now 
adjudged  to  him  by  the  court  here,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  which  said  costs  and  penalty,  in  the  whole,  amount  to 

dollars ;  and  it  is  ordered,  that  a  special  mandate  be  sent  down  to  the  said 

Court  of  Common  Pleas,  to  carry  this  judgment  into  execution. 


4.    Form  of  Judgment  of  Affirmance^  on  Hearing* 
A.  B. 


V.     I  In 
!.  D.J 


Error. 
C. 

This  day  came  the  parties  by  their  attorneys,  and  thereupon  this  cause  came 
on  to  be  heard,  as  well  upon  the  trenscript  of  the  judgments  and  other  proceed- 

(fl)  Swanii  Stat.  181. 
69 
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ings  between  the  said  parties  in  the  Court  of  Commoiir  Pleas  of  —  coanty, 
and  the  original  files  and  pleadings^  broaght  here  by  writ  of  error  from  this 
court  to  said  Court  of  Common  Pleas,  as  also  upon  the  matters  by  the  said  A.  B. 
herein  assigned  for  error ;  and  the  same  being  seen  and  by  the  court  now  here 
fully  understood,  and  mature  deliberation  being  thereupon  had,  it  appears  to 
the  Court  here,  that  there  is  no  error,  either  in  the  record  and  proceedings 
aforesaid,  or  in  giving  the  judgment  aforesaid:  Therefore  it  is  considered,  that 
the  judgment  aforesaid,  in  form  aforesaid  given,  be  in  all  things  affirmed,  and 
stand  in  fuU  force  and  efiect.*  And  it  is  further  considen^d,  that  the  said  C. 
D.  do  recover  against  the  said  A.  B.,  as  well  his  costs  in  this  behalf  expended, 

taxed  to  —  dollars,  as  also dollars,  five  per  centum  penalty  on  the 

amount  due  to  him  on  the  judgment  aforesaid,  now  adjudged  to  him  by  the 
court  here,  according  to  the  form  of  the  statute  in  such  case  made  and  provi* 

ded,  which  said  costs  and  penalty,  in  the  whole,  amount  to dollars;  end 

it  is  ordered  that  a  special  mandate  be  sent  down  to  the  said  Court  of  Common 
Pleas,  to  carry  this  judgment  into  execution. 


5.    Ibrm  of  Judgment  of  ^jfflrmanee  on  Hearings  tmthoui  Penalty. 

Proceed  as  above  to  the  *,  and  then  as  foUows .-]  And  it  is  further  consid- 
ered, that  the  said  C.  D.  do  recover  against  the  said  A.  B.  his  costs,  in  this 
behalf  expended,  taxed  to dollars.  And  it  is  ordered,  that  a  special  man- 
date be  sent  down  to  the  Court  of  Common  Pleas,  to  carry  this  judgment  into 
execution.  The  court  here  are  satisfied,  that  there  was  reasonable  ground  for 
the  prosecution  of  this  writ  of  error. 


6.    Form  of  Judgment  of  Severeal, 


A.  B.1 

V.     J-In 
C.  D.J 


Error. 
C, 

This  day  came  the  parties  by  their  attorneys,  and  thereupon  this  cause  came 
on  to  be  heard,  as  well  upon  the  transcript  of  the  judgments  and  other  proceed- 
ings between  the  said  parties  in  the  Court  of  Common  Pleas  of county, 

and  the  original  files  and  pleadings,  brought  here  by  writ  of  error  from  this 
court  to  the  said  Court  of  Common  Pleas,  as  also  upon  the  matters  by  the  said 
A.  B.  herein  assigned  for  error ;  and  the  same  being  seen  and  by  the  court 
now  here  fully  understood,  and  mature  deliberation  being  thereupon  had,  it 
appears  to  the  Court  here,  that  in  the  record  and  proceedings  aforesaid,  and  in 
giving  the  judgment  aforesaid,  there  is  manifest  error  in  this,  to  wit.  That,  &c., 
and  also  in  this,  to  wit.  That,  Ac.,  [specifying  the  several  grounds  of  error:"] 
Therefore  it  it  is  considered,  that  the  judgment  aforesaid,  for  the  errors  afore- 
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said,  be  leyersed*  annulled,  and  altogether  held  for  nothing ;  and  that  the  said 
C.  D.  be  restored  to  all  things  which  he  has  lost  by  occasion  of  the  said  judg- 
ment, and  recover  against  the  said  A.  B.  his  costs  in  this  behalf  expended, 
taxed  to  — -— doUars.*  And  it  is  ordered,  that  a  special  mandate  be  sent  down 
to  the  said  Court  of  Common  Pleas,  to  carry  this  judgment  into  execution. 


7.    Form  of  Judgment  of  Reversal,  and  Judgment  for  Plaintijf  in  the  Su- 
preme Court. 

Enter  the  judgment  of  reversal  ae  in  the  hut  Preeedent  to  the  *,  and  then 
say:']  And  thereupon  the  court  here,  according  to  the  statute  in  such  case 
made  and  provided,  proceeding  to  render  such  judgment  upon  the  premises  aai 
ought  to  have  been  rendered  by  the  said  Court  of  Common  Pleas,  it  is  consid- 
ered, that  the  said  A.  B.  do  recover  against  the  said  C.  D.  the  said  sum  of 
dollars,  his  debt  aforesaid,  and  — ^  dollars  for  his  damages,  by  reason 'of  the 
detention  theteof,  and  also  his  costs  in  that  behalf  expended,  taxed  to 
dollars.  And  it  is  ordered,  that  a  special  mandate  be  sent  down  to  the 
Court  of  Common  Pleas,  to  carry  this  judgment  into  execution. 


8.    Ibrm  of  Judgment  of  Reversal  and  cause  Remanded,  6y  Procedendo  f  for 

Fkud  Judgment, 


Enter  the  judgmerU  of  reversal  as  in  No,  3,  ante  1152,  and  then  eayf 
And  thereupon  it  is  ordered,  that  a  special  mandate  be  sent  down  to  the  said 
Court  of  Common  Pleas,  to  carry  this  judgment  into  execution.  And  it  is 
further  ordered,  that  this  cause  be  remanded  to  the  said  Court  of  Common 
Pleas,  by  writ  of  procedendo,  commanding  the  judges  of  the  said  court  to  pro- 
ceed, according  to  the  form  of  the  statute  in  such  case  made  and  provided,  with 
what  speed  they  can,  to  overrule  the  said  demurrer  of  the  said  C.  D.  to  the 
said  declaration  of  the  said  A.  B.,  and  thereupon  to  render  final  judgment  in 
favor  of  the  said  A.  B.  against  the  said  C.  D.,  for  the  said  sum  of  — —  dollars, 
his  debt  aforesaid,  and  ——  dollars  for  his  damages,  by  reason  of  the  detention 
thereof,  and  also  for  his  costs  in  that  behalf  expended,  taxed  to  — —  dollars, 
[or,  to  proceed  in  said  cause  with  what  speed  they  can,  in  such  manner,  ac- 
cording to  the  laws  of  the  land,  as  they  shall  see  proper,  the  said  writ  of  error 
to  the  contrary  notwithstanding,  as  the  case  may  be,"] 
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9.    Form  of  Judgment  of  Xever^alf  in  part^  and  Affirmances  in  pari. 


A.  B.1 

V.     I  In 
C.  D.J 


Error. 


This  day  came  the  parties  by  their  attorneys,  and  this  cause  came  on  to  be 
heard,  as  well  upon  the  transcript  of  the  judgments  and  other  proceedings  be- 
tween the  said  parties  in  the  Court  of  Common  Pleas  of  — ^  county,  and  the 
original  files  and  pleadings,  brought  here  by  writ  of  error  from  this  court  to  the 
said  Court  of  Common  Pleas,  as  also  upop  the  matters  by  the  said  A.  B.  herein 
assigned  for  error ;  and  the  same  being  seen  and  by  the  court  now  here  fully 
understood,  and  mature  deliberation  being  thereupon  had»  it  appears  to  the 
court  here,  that  in  the  record  and  proceedings  aforesaid,  and  in  giving  the  judg^ 
ment  aforesaid,  there  is  manifest  error  in  this,  to  wit,  That,  [d)c.,  specifying 
the  errors,']  and  that  there  is  no  other  error,  either  in  the  record  and  proceed- 
ings a^vesaid,  or  in  giving  the  judgment  aforesaid :  Therefore  it  is  coiisidered» 
that  the  judgment  aforesaid,  in  foitn  aforesaid  given,  so  >&r  as  it  respects  the 
sum  of,  [^&c.,3  and  also  so  far  as  it  respects,  [dsc*,  specifying  the  parts  re- 
versed,']  for  the  errors  aforesaid,  be  reversed,  annulled,  and  altc^ther  held  for 
nothing ;  and  that  the  said  C.  D.  be  restored  to  all  things  which  he  has  lost  by 
occasion  of  the  said  judgment  in  those  respects.     And  it  is  further  considered, 
that  the  judgment  aforesaid,  in  form  aforesaid  given,  be  in  all  other  things 
affirmed,  and  stand  in  full  force  and  efiect ;  and  that  the  said  A.  B.  recover 
against  the  said  C.  D.  one  moiety,  and  the  said  C.  D.  against  the  said  A.  B. 
the  other  moiety,  of  the  costs  by  them  respectively  in  this  behalf  expended, 

taxed  to doUars.     And  it  is  ordered,  that  a  special  mandate  be  sent  down 

to  the  Court  of  Common  Pleas,,  to  carry  this  judgment  into  execution. 


Sec.  XIII.    PROCEEDiNos  on  judgment  in  errob. 

1.    Mandate  from  the  Supreme  Court  to  the  Court  of  Common  PUas, 

The  statute  provides*  that  when  a  judgment  shall  be  reversed  in  the  Supreme 
Court,  in  who.le  or  in  part,  such  court  may  proceed,  either  to  render  such  judg- 
ment as  the  Court  of  Common  Pleas  should  have  rendered,  or  remand  the 
cause  to  the  Court  of  Common  Pleas,  by  writ  of  procedendo,  for  such  judg- 
ment ;  and  the  Supreme  Court  shall  not  issue  execution  in  causes  that  are  re- 
moved before  them  by  writ  of  error,  on  which  they  pronounce  judgment  as 
aforesaid,  or  on  appeals,  but  shall  send  a  special  mandate  to  the  Court  of  Com- 
mon Pleas  to  award  execution  thereupon ;  and  the  Court  of  Common  Pleas  is 
required  to  proceed  in  such  cases,  in  the  same  manner,  as  if  such  judgment 
had  been  rendered  therein. 

(t)  Swan'B  Stat.i680,  $  IS;. 
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An  execution  from  the  Common  Pkas,  on  a  judgment  in  the  supreme  Court, 
without  a  mandate,  would,  it  seems,  be  inralid,"* 

As  a  writ  of  error  and  supersedeas  do  not  operate  retrospectively,  upon  the 
acts  of  the  officer  under  an  execution  previously  issued  or  levied ;  and  the  offi. 
cer  returns,  on  the  execution,  what  he  has  done  under  it,  before  the  writ  of 
error  was  allowed,  or  before  the  supersedeas  issued ;  so,  alter  the  writ  of  enor 
is  at  an  end,  the  judgment  creditor  is  entitled  to  the  benefit  of  the  return.^ 

Where  judgment  is  entered  in  the  Supreme  Court,  upon  error  or  certi<»ari 
there  is  generally  added  at  the  end  of  the  judgment  the  following  order  as  in 
the  preceding  forms : 

And  it  is  ordered  that  a  special  mandate  be  sent  down  to  the  said  Court  of 
Common  Pleas  to  carry  this  judgment  into  execution. 

An  order  of  the  Supreme  Court,  "  That  all  causes  removed  into  the  court 
from  the  Common  Pleas,  in  which  the  court  have,  during  the  tenn,  entered 
judgment  or  pronounced  decrees,  be  certified  to  the  Court  of  Common  Pleas, 
with  a  special  mandate  to  carry  the  same  into  execution,'*  is,  it  seems,  valid  - 
and  the  clerk,  in  making  up  the  complete  record,  may,  in  each  case,  attach  an 
order  for  a  special  mandate,  to  carry  the  judgment  or  decree  into  execution. 

The  order  •*  to  carry  the  judgment  into  effect"  and  "  to  award  execution''  in 
a  mandate,  mean  the  same  thing. 

The  mandate  is  generally  issued,  of  course,  without  prsecipe. 

There  seems  to  be  no  limited  time  for  presenting  a  mandate  to  the  court  be- 
low.*   A  year's  delay  does  not  work  a  discontinuance  of  the  cause.* 

On  presentation  of  a  mandate,  and  motion  to  proceed  in  pursuance  of  its 
command,  the  court  below  have  no  discretion,  and  must  obey  it ;  and  if  diso- 
beyed, the  Supreme  Court  will  enforce  it  by  procedendo  or  mandamus. 


2.    Form  of  Mandate  on  Judgment  of  Affirmance, 

The  State  of  Ohio, county,  ss.  . 

To  the  Honorable,  the  Judges  of  the  Court  of  Common  Pleas  within  and  for 
said  oounty.  Greeting : 

Whereas,  in  a  certain  action  of  Jismmpsil  lately  before  you,  wherein  A.  B. 
was  plaintiff  and  C.  D.  was  defendant,  the  said  C.  D.,  on  the     ■     day  of       __ 

▲.  n. ,  by  your  consideration  in  that  behalf,  recovered  against  the  said  A. 

B.  the  sum  of dollars,  damages,  and dollars,  costs  of  suit;  And 

whereas,  afterwards,  by  our  certain  writ  of  error,  we  caused  a  transcript  of  the 
judgments  and  other  proceedings  before  you,  between  the  parties  aforesaid, 
with  the  original  files  and  pleadings  in  thd  action  aforesaid,  to  be  brought  into 

our  Supreme  Court,  within  and  for  the  said  county  of ,  whereupon  such 

proceedings  were  had  in  our  said  Supreme  Court,  that  at  the  -^-«  term  there- 

(u)  6  OUo  Rep.  409.  < v)  Wnghi'a  Rep.  588.  (d)  4  Ofaio  Rep.  438, 464, 4^. 
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of,  A.  D.  -^ — *  it  was  considered  that  the  judgment  aforesaid,  hj  you  in  fana 
aforesaid  given,  be  in  all  things  affirmed,  and  stand  in  fall  force  and  efiect;  and 
that  the  said  C.  D.  recover  against  the  said  A.  6.  as  well  doUars,  his  costs 

by  him  in  that  behalf  expended,  as  also doUars,  five  per  centum  penally 

on  the  amount  due  to  the  said  O.  D.  on  the  judgment  aforesaid,  then  and  there 
adjudged  to  him  by  our  said  Supreme  Court,  according  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  which  said  costs  and  penalty  amount  in 
the  whole  to  — —  dollars ;  and  that  a  special  mandate  be  sent  to  you  to  carry 
the  said  judgment  c^  our  said  Supreme  Court  into  execution  :  Therefore  we 
command  you,  that  without  delay  you  cause  the  said  C.  D.  to  have  execution^ 
against  the  said  A.  B.  for  the  moneys  aforesaid,  pursuant  to  the  statute  in  such 

case  made  and  provided ;  the  said  writ  of  error  to  the  contrary  notwithstand- 

•  •  • 

mg. 

Witness,  A.  C,  Clerk  of  our  said  Supreme  Court,  at  C,  this  day  of 

— -  A*  D.  « 

[Seal.]  A.  C,  Clerk* 


3.    Form  of  Mandate  on  Judgment  of  Reversal. 

Proceed  as  in  the  last  form  to  the  (*)  and  then  say,  It  was  considered  that 
the  judgment  aforesaid,  by  you  in  form  aforesaid  given,  be  reversed,  annulled, 
and  altogether  held  for  nothing;  and  that  the  said  C.  D.  be  restored  to  all  things 
which  he  had  lost  by  occasion  of  the  said  judgment,  and  also  recover  against 

the  said  A.  B. dollars,  for  his  costs  by  him  in  that  behalf  expended;  and 

that  a  special  mandate  be  sent  to  you  to  carry  the  said  judgment  of  our  said 
Supreme  Court  into  execution  :  Therefore  we  command  you,  that  without  de- 
lay you  cause  the  said  C.  D.  to  be  restored  to  all  things  which  he  has  lost  by 
occasion  of  the  said  judgment,  and  that  he  have  his  execution  against  the  said 
A.  B.  for  the  said  sum  of  ■  dollars  for  his  costs  aforesaid ;  the  said  writ  of 
error  to  the  contrary  notwithstanding. 

Witness,  &c. 


4.     Order  of  the  Court  of  Common  Pleas,  on  Mandate  from  the  Supreme 

Court^unth  Forms. 

It  is  necessary  that  the  mandate  should  be  served  upon  the  Court  of  Com- 
mon Pleas ;  but  this  service  is  acknowledged,  and,  indeed,  made,  by  an  entry 
on  the  journal  of  the  Court,  and  an  order  for  an  execution  in  pursuance  of  the 
mandate. 

The  entry  and  order  are  usually  made,  by  the  clerk  of  the  Court  of  Com- 
mon Pleas  entering  all  the  cases  from  the  Supreme  Court,  in  which  a  mandate 
has  been  issued,  upon  the  journal  of  the  Court  of  Common  Pleas,  at  the  term 
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next  after  the  eesaion  of  the  Supreme  Court,  stating  succinctly  the  date  and 
amount  of  the  original  judgment,  the  original  costs,  the  costs  on  error  and  the 
penalty,  and  at  the  end  a  general  order  that  execution  issue  on  all  the  mandates. 
The  form  is  in  general  as  follows : 

Ibrm  of  General  Order  rf  the  Court  of  Cknnmon  Pleas  on  Mandates. 

This  day  was  filed  with  the  clerk  of  this  court  mandates  from  the  Supreme 
Court  of  this  county,  commanding  executions,  dbc,  to  he  issued  &c.,  in  the  fol* 
lowing  cases,  namely : 

A.  B.1  * 

T.     y  Judgment,  A/oy  Term,   1850,  of  Common  Pleas 
C.  D.J         Affirmed,  •- 


Costs  in  Common  Pleas,  i — 

Penalty  in  Supreme  Court,  ♦— — 

Costs  of  A.  B.  in  Supreme  Court,  t — 
Costs  of  C.  D. 

E.  F.-) 

V.     I  Judgment  May  Term,  1859,  of  Com.  Pleas  reversed. 

a.  H.J 

Judgment  for  E.  F.  in  the  Supreme  Court,  Dec.  Term,  1850,    i- 

Costs  of  a.  H.  •- 


It  is- ordered  that  executions  issue  upon  the  respective  judgments  aforesaid, 
in  pursuance  of  the  said  mandates  respectively,  upon  prscipe  filed. 


When  the  order  is  made  in  each  case  it  may  he  in  the  fona  following: 


C.D.J 


On  Mandate  from  the  Supreme  Court. 


This  day  came  the  said  A.  B.,  by  Mr.  O.,  his  attorney,  and  filed  with  the 
clerk  of  this  court  a  Special  Mandate  from  the  Supreme  Court  of  this  county, 
dated,  [jdbc.]  commanding  the  judges  of  this  court  that  they  cause  execution  to 
be  issued  upon  a  certain  judgment  of  this  court  of  the  term  of  -i^— ,  in  favor 
of  the  said  A.  B.  against  the  said  C.  D.  for  -^—  dollars,  damages,  and  — -— 
dollars  costs ;  and  also  for  *-^  dollars  costs,  adjudged  by  the  said  Supreme 
Court  to  the  said  A.  B.  upon  a  certain  writ  of  error  prosecuted  in  that  Court 
by  the  said  C.  D.  upon  the  judgment  aforesaid  ;  and  also  for  the  further  sum 
of dollars,  five  per  centum  penalty  on  the  judgment  aforesaid,  also  ad- 
judged by  the  said  Supreme  Court  to  the  said  A.  B.  upon  the  writ  of  error 

aforesaid,  which  said  costs  in  entMr  and  penalty  amount  in  the  whole  to 

doUan ;  and  thereupon,  on  motion  of  the  said  A.B.,  It  is  ordered,  that  the  said 
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A.  B.  have  his  execution  for  the  moneys  aforesaid,  pufsoant  to  the  said  Man- 
date. 


5.     Pf^rit  of  Procedendo  and  Form  thereof. 

This  is  a  judicial  writ,  directed  to  the  judges  of  the  inferior  court,  com- 
raanding  them  to  proceed  in  the  cause,  notwithstanding  the  writ  hefore  deliv- 
ered to  them,  and  it  removes  the  suspension  created  hy  a  certiorari  or  writ  of 
error. 

Its  form,  in  general,  is  as  follows  : 

Form  of  Writ  of  Procedendo* 

The  State  of  Ohio, County,  ss. 

To  the  Honorable  the  Judges  of  the  Court  of  Common  Fleas  within  and  for 
the  said  County,  Greeting  : 

Ahhough  lately  we  commanded  you,  by  our  certain  writ  of  error,  that  you 
send  to  us,  in  our  Supreme  Court  within  and  for  the  said  county  of  ■  ■  ,  an 
authenticated  copy  of  all  judgments  remaining  of  record,  in  your  said  Court 
of  Common  Pleas,  in  a  certain  action  of  debt^  wherein  A.  B.  was  plaintiff,  and 
C.  D.  vms  defendant,  with  the  original  files  and  pleadings  therein,  so  that  liav- 

ing  the  same  in^our  said  Supreme  Court  on  the day  of a.  d. ,  at 

the  Court  House  in  said  county,  we  might  cause  further  to  be  done  thereuponf 
what  of  right  and  according  to  the  laws  of  the  land  ought  to  be  done;  yet  we, 
being  now  moved  for  certain  causes,  in  our  said  Supjeme  Court,  do  command 
you,  that  in  the  action  aforesaid  you  proceed,  with  what  speed  you  can,*  in 
such  manner,  according  to  the  laws  of  the  knd,  as  you  shall  see  proper ;  the 
said  writ  of  error  to  the  contrary  notwithstanding. 

Witness,  A.  C,  Clerk  of  our  said  Supreme  Court,  at  C,  this  — ^ —  day  of 

A,  C,  Clerk. 
Form  of  Writ  of  Procedendo  with  Special  Inetructtone. 

Proceed  as  in  the  last  precedent  to  the  *,  and  then  say :"]  —  To  overrule  the 
said  demurrer  of  the  said  C.  D.  to  the  said  declaration  of  the  said  A.  6.,  and 
thereupon  to  render  final  judgment  in  favor  of  the  said  A.  B.  against  the  said 

C.  D.,  for  the  said  sum  of dollars,  his  dd)t  aforesaid,  and  — ^  dollars  for 

his  damages  by  reason  of  the  detention  thereof,  and  also  for  his  costs  in  that 
behalf  expended,  taxed  to  ■  ddlars ;  the  said  writ  of  error  to  the  contrary 
notwithstanding. 

Witness,  &c. 

The  writ  being  prc^uced  to  the  Court  of  Common  Pleas,  the  caiise  is  le- 
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entered  upon  the  docket  under  the  same  title  as  before  the  judgment ;  and 
thereupon  further  proceedings  are  had,  pursuant  to  the  command  of  the  writ." 


6.     Writ  of  Restitution  and  the  Form  thereof. 

If  the  judgment  below  be  reversed,  iind  has  been  paid  or  executed,  the  pkin- 
tiflf  in  error  shall  hare  his  writ  of  restitution,  in  order  that  he  may  be  restored 
to  all  that  he  has  lost  by  the  judgment.** 

The  reversal  of  the  judgment,  however,  does  not  affect  the  title  of  purciuB* 
ers  under  the  reversed  judgment ;  but  restitution  is  made  by  the  judgment 
creditor  of  the  moneys  for  which  the  property  sold,  with  interest  from  the  day 
df  sale.' 

A  purchaser  under  the  judgment,  at  least  if  that  purchaser  be  not  the  judg- 
ment debtor  himself,  cannot  be  divested  of  his  title  by  a  revenal  of  the  judg- 
ment, even  if  the  reversal  take  place  before  the  confirmation  of  the  sale*' 

If  execution  cm  the  former  judgment  has  been  actually  executed,  and  the 
money  paid  over,  the  writ  of  restitution  may  issue  without  any  previous  scire 
facias.  So,  if  the  judgment  of  reversal  specify  the  precise  amount  to  be  re- 
stored, a  scire  facias  is  not  necessary.  But  if  only  a  part  of  the  amount  of  the 
judgment  be  paid,  or  the  precise  amount  or  thing  to  be  restored,  be  not  speci- 
fied by  the  judgment  of  reversal,  but  depends  upon  evidence,  dehors  the  rec- 
ord, then  a  scire  facias  quare  restitutionem  non,  must  previously  issue.' 

The  writ  of  restitution  may  be  in  the  form  following : 

The  State  of  Ohio, County,  ss. 

Tg  the  Sherifi'  of  said  County,  Greeting :     . 

Whereas  A.  B.  lately,  that  is  to  say,  at  the term  of  our  Court  of  Com- 
mon Pleas,  within  and  for  the  said  county  of  ■ ,  a.  d.  — ,  by  our  writ, 
and  by  the  judgment  of  the  same  court,  recovered  against  C.  D.  —  dollars, 
for  his  damages,  and  -^— -  dollars  for  his  costs,  whereof  the  said  C.  D.  is  con- 
victed, as  by  the  record  and  proceedings  thereof,  which  for  certain  causes  of 
error  we  lately  caused  to  be  brought  into  our  Supreme  Court  within  and  for 

the  said  county  of ,  appears  to  us  of  record :    And  by  reason  of  divers 

errors  in  the  said  record  and  proceedings,  and  also  in  giving  the  judgment 
aforesaid,  we  have  reversed  and  totally  annulled  the  same ;  and  we  have  fur- 
ther considered  in  our  said  Supreme  Court,  that  the  said  C.  D.  be  restored  to 
all  things  which  he  hath  lost  on  occasion  of  the  judgment  aforesaid :    And 

(a)  Wright  568.  time  of  die  confimuilion  cf  the  «le,  and  ahould 

<b)  Cn>.  Jac.€96;  4  Mod.  161.  ooiuequeAtly  tnswor  for  interest  either  fiom 

(c)  2  Saund.  101,  y.  69 ;  4  Oiiio  Rep.  374.—  that  time  or  fit)in  the  day  of  the  aale.    Ab  to  a 
See  ante,  p .  1120,  as  to  the  scire  facias .  sale  under  a  mortgage  where  the  mortgagee  be- 

(d)  Swan's  Stat  479.  The  judgment  creditor  comes  the  puichaseri  see  8  Ohio  Rep.  120. 
is  entitled  to  interest  on  his  judgment  to  the  (e)  Wright's  Rep,  520. 
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whereas*  for  having  execution  of  the  jadgment  of  restitution  aforesaid,  our 
Special  Mandate  was  sent  down  from  our  Supreme  Court  aforesaid  to  our  said 
Court  of  Common  Pleas,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided :  And  whereas,  the  said  A.  B.  on  pretence  of  the  said  former 
judgment,  hath  had  his  execution  of  the  damages  aforesaid,  and  is  yet  possess- 
ed thereof,  as  we  are  informed ;  Therefore,  we  command  you,  that  if  it  can 
be  made  appear  to  you,  that  the  said  A.  B.  hath  had  his  execution  of  the  dam- 
ages aforesaid,  hy  virtue  of  the  judgment  aforesaid,  then  without  delay  you 
cause  the  said  C.  D.  to  have. full  restitution  of  the  said  sum  of  *-^ dollars,  the 
damages  aforesaid,  and —*  dollars,  the  costs  aforesaid,  with  legal  interest 
thereon  from  -^—  [date  of  the  sah  or  payment  $^  and  if  you  cannot  cause 
him  to  have  restitution  thereof,  then  that  you  cause  the  same  to  be  levied  of 
the  goods  and  chattels,  and  for  want  thereof,  of  the  lands  and  tenements  of  the 
said  A.  B.  in  your  bailiwick,  and  that  you  cause  that  money  to  be  delivered 
without  delay  to  the  said  C.  D. ;  And  in  what  manner  you  shall  execute  this 
writ,  make  appear  to  our  said  Court  of  Common  Pleas  on  the  first  day  of  their 
next  term. 
Witness,  A.  C,  Clerk  of  our  said  Court  of  Common  Pleas,  at  C,  this 

day  of  —  ,  A.  D.  — , 

A.  C,  Clerk. 


Sec.  XIY.    frockbdings  on  a  writ  of  erbor  from  the  court  nc  bank  to 

THE  SUFREME  COURT. 

Exceptions  may  be  taken  to  an  order  or  judgment  of  the  Supreme  Court 
on  the  circuit,  and  made  a  part  of  the  record.**  So,  the  record  generally,  of 
final  judgments  of  the  Supreme  Court,  may  be  reviewed  by  writ  of  enor  from 
the  Court  in  Bank.' 

We  have  already  seen  that  this  writ  must  be  prosecuted  within  one  year 
after  the  rendition  of  the  judgment.' 

It  is  not  issued  as  a  matter  of  course  ;  but  only  on  allowance  of  the  court 
when  in  Bank,  or  by  two  judges  in  vacation.' 

Upon  the  allowance  no  writ  is  in  practice  sued  out.  If  allowed  in  Bank, 
the  official  signature  of  the  judges  to  the  allocatur,  or  a  copy  of  the  journal 
entry  furnished  to  the  clerk  of  the  county,  is  the  proper  way  of  officially 
informing  him  of  the  allowance  of  the  writ ;  or  if  allowed  in  vacation,  the  offi- 
cial signature  of  two  judges  to  the  alipcatur  furnished  to  the  clerk,  will  be 
sufficient.' 

The  clerk  of  the  Supreme  Court,  upon  being  thus  advised  of  the  allowance 
of  the  writ,  makes  out  an  authenticated  transcript  of  the  record,  upon  which 
errors  are  to  be  assigned,  and  the  same  is  then  forthwith  transmitted  to  the 
clerk  of  the  Court  in  Bank.** 


(d)  Swan's  Stat.  691,  sec.  156. 

(e)  Id.  690,  see.  153. 

(f )  Swan's  Stat.  690,  sec  153. 


(g)  14  Ohio  Rep.  468. 

(h)  Swan's  Stat.  690,  sec.  154. 
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A  citation  is  also  made  out  by  the  derk  of  the  Supreme  Court  of  the 
county  ;  which  must  be  served  upon  the  opposite  party  or  his  attorney,  at  least 
twenty  days  before  the  setting  of  the  Court  in  Bank  ;  but  if  neither  the  de- 
fendant in  error  nor  his  attorney  reside  in  the  state,  the  plaintiff  in  error  must 
give  notice  of  the  allowance  of  the  writ  for  three  successive  weeks  previous 
to  the  sitting  of  the  Court  in  Bank,  by  publication  in  some  newspaper,  pub- 
lished in  the  county  in  which  the  original  record  remains  ;  and  if  no  newspa- 
per is  published  in  the  county,  then  in  some  newspaper  of  most  general  cir* 
culation  therein.' 

The  writ  will  not  operate  as  a  supersedeus  uuless  the  clerk  of  the  Supreme 
Court,  before  issuing  the  citation  and  notice,  takes  a  bond  from  the  applicant 
to  the  adverse  party,  with  one  or  more  good  and  sufficient  securities  in  double 
the  amount  of  the  judgment  obtained,  conditioned  fbr  the  payment  of  the  con- 
demnation money  and  costs  in  case  the  judgment  of  the  Supreme  Court  should 
be  affirmed  in  whole  or  in  part. 

The  forms  of  the  citation,  notice,  bond  and  other  proceedings,  are  substan- 
tially the  same  as  on  writs  of  error  issued  by  the  Supreme  Court  to  the  Court 
of  Common  Pleas,  and  contained  in  the  preceding  sections  of  this  chapter. 

When  the  judgment  of  the  Supreme  Court  is  reversed  in  whole  or  in  part, 
or  affirmed,  the  Court  in  Bank  render  judgment  or  remand  the  cause  for  ex- 
ecution, &c.,  in  like  manner  as  the  Supreme  Court  proceed  on  error  from  the 
Common  Pleas.^ 

JFbrm  of  Order  of  Allowance  by  the  Court  in  Bank. 

A.  B. 


..  B.1 
V.     I  In 
i.D.J 


rAssumpsit.3    From County. 

c  "  ■ 

On  motion  of  the  said  C.  D.  a  writ  of  error  is  allowed  in  this  cause. 
7%e  Uke  by  two  Judges  in  Vacation  [Indorsed  on  TranscriptJ] 

On  Application  of  A.  B.  we  allow  a  writ  of  error  in  this  cause,  this 

day  of—  A.  D.  . 

J.  S., 

N.  S., 

Judges  of  the  Supreme  Court. 


SbC.    XV.      ERROR  CORAM   NOBIS  IN   COMMON   PLBA8. 

1.     In  what  Cases  and  how  Allowed, 

We  have  already  seen  that  final  judgments  of  the  Court  of  Common  Pleas 
may  be  examined  and  reversed  for  alleged  errors  in  fact,  upon  a  writ  of  er- 
ror coram  nobis. 

<i)  Swan's  Stat.  690,  eec.  154. 

( j)  Id.  lb.  sec.  1)7;  see  ante  p.  1157 ;  as  to  coats  see  ante,  p.  994 


lies  ERROR 

Coram  Dobu  in  Common  Fleas.. 


The  writ  is  aUowed  on  cause  shown»  and  not  of  coune  by  the  president 
judge  of  the  circuit.*' 

An  authenticated  transcript  of  the  record,  with  the  assignment  of  erroiB 
thereon,  is  presented  to  the  president  judge  for  his  allowance  of  the  writ. 

An  affidavit,  showing  the  truth  of  the  fact  assigned  as  error,  should,  it  seems, 
accompany  the  transcript ;  and  a  notice  to  the  opposite  party,  or  his  counsel, 
of  the  application  for  the  writ,  seems  also  necessary.'  A  copy  of  the  aotice 
with  affidavit  annexed,  showing  its  service,  should  be  annexed  to  the  tran- 
script. 


2.    Form  of  Aseignmeni. 

And  afterwards,  to  wit,  on  this  tenth  day  of  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty  six,  came  Henry  Styles  and  Ann  Styles, 
late  Ann  Smith,  now  wife  of  the  said  Henry  Styles,  who  claim  part  and  par- 
cel of  the  lands  and  tenements  aforesaid,  under  the  last  will  and  testament  of 
the  said  Robert  Smith,  devising  the  same  in  fee  simple  to  the  said  Ann,  which 
said  last  will  and  testament  of  the  said  Robert  Smith  is  duly  proven  and  recor- 
ded in  the  said  county  of  — ,  and  is  now  brought  here  into  court ;  and  say, 
that  in  the  record  and  proceedings  aforesaid,  and  also  in  giving  the  judgment 
aforesaid,  there  is  manifest  error  in  this,  to  wit,  that  by  the  record  aforesaid  it 
appears  that  the  judgment  aforesaid,  in  form  aforesaid  given,  was  given  for  the 
said  A*  B.  jointly  against  the  said  Robert  Smith,  and  John  Nokes,  and  Thomas 
Nokes,  in  the  plea  aforesaid ;  when  in  truth  and  in  fact,  the  said  Robert  Smith 
in  the  plea  aforesaid  named  between  the  parties  aforesaid,  and  before  the  giv- 
ing of  the  judgment  aforesaid,  to  wit,  on  the  sixteenth  day  of  November,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-five,  at  the  county 
of  ,  aforesaid,  died  ;  and  therefore  in  that  there  is  manifest  error ;  and 
this  they,  the  said  Henry  Styles  and  Ann  his  wife,  are  ready  to  verify;  where- 
fore they  pray  that  the  judgment  aforesaid  may  be  revoked,  annulled,  and  alto- 
gether held  for  nothing,  and  that  restitution  and  restoration  be  made  of  all 
things  lost  by  occasion  of  the  said  judgment ;  and  that  a  citation  may  be  issued 
to  give  notice  to  the  said  A.  B.  that  he  be  before  the  honorable  the  Judges 

aforesaid,  on next,  to  hear  the  record  and  proceedings  aforesaid,  and  the 

matter  above  assigned  to  error,  &c. 

By  T.  S.,  their  Attorney. 

(k)  43  vol.  Stat.  89.  sec.  5. 

(1)  20  Wend.  626;  19  Id,  620  ;    1   McLean,  143;  7  Pet.  144, 
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Conun  Nobis,  m  Common  Pleas. 


3.    Form  of  Notice. 

A.  B, 

V.       V  Id  Case.     Cominoii  Pleas. 

C, 


V.       V  Id 
I.  D.J 


This  is  to  give  you  notice  that  on next,  at  ten  o'clock  in  the  morning, 

or  as  soon  thereafter  as  counsel  can  be  heard,  at  the  dwelling  house  of  J.  8., 

President  Judge  of  the judicial  circuit  of  the  Court  of  Common  Pleas  of 

the  State  of  Ohio,  I  shall  apply  to  the  said  J.  S.  for  a  writ  of  error  coram  nobis 

in  the  above  case. 

CD. 
To  Mr.  A.  B. 

Dated,  [Ac.] 


4.     Form  of  Affidavit. 

A.  B. 

Case.     ■'    ■   Common  Pleas. 
C, 


L.  B.  ") 

V.  I  In 

'.  D.,  et  al.J 


J.  R.  of,  [&c.,]  makes  oath  and  says,  that  he  knew  Robert  Smith*  one  of  the 
defendants  in  the  above  cause,  who  usually  resided  at         ,  in  the  county  of 

-^— ,  and  that  the  said  Robert  Smith  died  oo last,  or  thereabouts,  at  the 

county  of  — —  aforesaid. 

Sworn  to,  [Ac] 


5.    Form  of  Jittotvanee. 

On  application  of  A.  B.,  I  allow  a  writ  of  error  coram  nobis  in  this  cause, 

this day  of  ,  a.  d.  — ,  returnable  at  the  next  term  of  the  Court  of 

Common  Pleas  of  — —  county. 

J.  S.,  Pres't  Judge  of  the Circuit. 


0.    Form  of  Writ. 

The  State  of  Ohio, county,  ss. 

To  the  Honorable  the  Judges  of  the  Court  of  Common  Pleas  within  and  for 
ihe  said  county  of  [Franklin,]  Greeting : 

[seal.] 
Because  in  the  record  and  proceedings,  and  also  in  the  giving  of  judgment, 
in  a  certain  plea  of  [assumpsit,]  which  was  lately  before  us  in  our  said  Court 
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of  Common  Pleas  of  the  said  county  of  £Franklin,^  between  A.  B.,  pfauntiff*, 
and  C.  D.,  defendant,  which  said  record  and  proceedings  now  remain  before 
us  in  our  said  Court  of  Common  Pleas,  as  it  is  said,  manifest  error  hath  inter- 
vened, to  the  great  damage  of  the  said  C.  D.,  as  by  his  complaint  we  are 
informed.  We  being  willing  that  the  error,  if  any  there  be,  should  in  due 
manner  be  corrected,  and  full  and  speedy  justice  done  to  the  parties  aforesaid 
in  this  behalf,  do  command  you,  that  if  judgment  be  thereupon  given,  then 
that  the  record  and  proceedings  aforesaid  being  inspected,  you  cause  farther  to 
be  done  thereupon,  for  correcting  that  error«  what  of  right  and  according  to  the 
laws  of  the  land  ought  to  be  done. 

Witness,  A.  C,  clerk  of  our  said  Court  of  Common  Pleas  of  [Franklin^ 
county,  at  Columbus,  this  —  day  of—,  a.  d.  — . 

A,  C,  Clerk. 


7.    Form  of  CUalion, 

The  State  of  Ohio, county,  ss. 

[seal.]]    To  the  Sheriff  of  said  county  -—Greeting : 

We  command  you  that  you  make  known  to  A.  B.,  of,  [dbc.,]  that  he  be 
before  the  Judges  of  our  Court  of  Common  Pleas  within  and  for  the  county  of 
[Franklin]  aforesaid,  at  the  court  house  in  said  county,  on  the  first  day  of  their 
next  term,  to  show  cause,  if  any  there  be,  why  a  certain  judgment  of  the  said 

Court  of  Common  Pleas,  of  the term  thereof,  a.  d.  ,  for dollars 

damages,  and dollars  costs,  in  a  certain  plea  of  [assumpsit]  then  pend- 
ing in  said  court,  wherein  the  said  A.  B.  was  plaintiff,  and  the  said  C.  D.  was 
defendant,  should  not  be  revoked,  annulled,  and  altogether  held  for  nothing ; 
and  why  speedy  justice  should  not  be  thereupon  done  between  the  parties  in 
that  behalf. 

Witness,  L.  H.,  clerk  of  the  said  Court  of  Common  Pleas  of  [Franklin] 
county,  at  Columbus,  this  —  day  of         ,  a.  d.         , 

L.  H.,  Clerk. 


8.    Replication  to  Jisngnmenl  of  Errors. 


A.  BO 

v.       i  In 
C,  D.J 


Error. 


And  the  said  A.  B.,  by  E.  F.  his  attorney,  comes  and  says,  that  by  reason 
of  any  thing  above  for  error  assigned,  the  judgment  aforesaid  ought  not  to  be 
revoked,  annulled  or  held  for  nothing ;  because  he  says,  that  the  said  Robert 
Smith,  in  the  plea  aforesaid   named,  is  yet  living  and  in  full  life,  to  wit,  at. 
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Coram  Nobis,  in  Supreme  Court. 


[d;c.,3  Without  this  that  he,  the  said  Robert  Smith,  before  the  trial  of  the  issue 
aforesaid,  died,  in  manner  and  form  as  the  said  C.  D.  hath  above  alleged.  And 
this  he,  the  said  A.  6.,  is  ready  to  verify ;  wherefore,  he  prays  that  the  judg- 
ment aforesaid  may  be  in  all  things  afiirmed,  dbc. 


9.    Bejainder. 

And  the  said  O.  D.  as  before  says,  that  the  said  Robert  Smith,  before  the 
trial  of  the  issue  aforesaid,  joined  in  the  said  reooid  between  the  parties  afore- 
said, died,  in  manner  and  form  as  he,  the  said  C.  D.,  hath  above  alleged ;  and 
of  this  he  puts  himself  upon  the  country ;  and  the  said  A.  B.  doth  the  like. 


SkO.    XVI.      ERROR  CORAM  NOBIS  IN  THE  SUPREME  COURT. 

We  have  already  seen  that  writs  of  error  coram  nobis  may  be  allowed  by  the 
Supreme  Court.* 

The  proceedings  are  in  substance  the  same  as  upon  the  like  writ  in  the 
Court  of  Common  Pleas,  given  in  the  preceding  section. 

(a)  6  Ohio  Rep.  518, 


/ 
/ 
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Sec.  L    WHAT,  and  in  what  cases  it  issues. 

In  England  a  Certiorari  is  an  original  writ,  issuing  out  of  chancery,  or  the 
King's  Bench,  when  the  King  would  be  certified  of  any  record,  in  any  other 
court  of  record.  It  is  directed  in  the  King's  name  to  the  judges  or  officers  of 
inferior  courts,  commanding  them  to  return  the  records  of  a  cause  depending 
before  them,  to  the  end  the  party  may  have  the  more  sure  and  speedy  justice 

(a)  Com.  Dig.  Certiomri  A.  1. 
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In  what  cases  it  lie8> 


before  him,  or  such  other  justices  as  he  shall  aseign  to  deternune  the  cause.^— - 
It  is  oilen  used  in  England  for  the  purpose  of  removing  a  cause,  pending  before 
inferior  tribunals,  to  the  Court  of  King's  Bench,  tbat  the  same  may  be  pro- 
ceeded in  and  determined  by  that  court.'' 

In  Ohio,  however,  the  writ  is  not,  in  genera],  issued  for  the  purpose  of  ob- 
taining jurisdiction  of  a  siut  pending  in  an  iuferior  tribunal ;  but  is  in  the  na- 
ture of  a  writ  of  error,  and  used  for  the  purpose  of  revising  the  judgments  of 
justices  of  the  peace,  the  acts  of  courts  of  record,  other  than  their  common 
law  proceedings,  and  the  acts  of  public  bodies,  other  than  courts  of  law.  Thus, 
it  is  issued  to  justices  of  the  peace  to  revise  their  judgments  ;^  and  to  county 
commissioners  ;^  but  not  to  review  the  proceedings  of  a  city  council'  in  open- 
ing streets  and  in  assessing  damages  and  special  taxes. 

The  acts  of  courts  of  common  law,  other  than  their  common  law  proceedings, 
may  be  I'eviewed  on  certiorari ;  such  as  an  application  to  redeem  land  sold  for 
taxes ;'  the  proceedings  of  administrators  in  selling  real  estate ;'  tbe  order  of 
the  Court  of  Common  Pleas  confirming  or  setting  aside  a  sale  of  real  estate  on 
an  execution ;"  the  order  of  the  Court  of  Common  Pleas  amercing  the  sheriff;* 
and  proceedings  under  the  bastardy  act.^ 

A  certiorari  is  not  the  proper  remedy  to  question  the  regularity  of  a  sale  or 
confirmation,  made  under  a  decree  in  chancery.^  Tbe  proper  remedy  in  such 
case,  is,  by  appeal. 

Where  the  proceedings  of  an  inferior  tribunal,  (such  as  the  mayor  of  a  city,) 
are  absolutely  null  and  void  for  want  of  jurisdiction,  they  cannot  be  reviewed 
on  certiorari.* 

Motions  to  rescind  former  orders;  to  set  aside  levies;  to  amend  pleadings, 
&c.,  are  addressed  to  the  sound  discretion  of  the  court ;  and  unless  that  dis- 
cretion be  abused,  or  some  rule  of  law  violated,  the  Supreme  Court  will  not 
disturb  these  orders  of  the  Court  of  Common  Pleas,  on  certiorari." 

Judgments  proper,  of  tbe  Court  of  Common  Pleas,  cannot  be  reviewed  upon 
certiorari  :  the  remedy  in  such  case  being  a  writ  of  error." 

On  certiorari  to  a  judgment  in  attachment,  it  may  be  assigned  for  error  in 
fact,  that  the  defendant  in  the  original  suit,  was  actually  a  resident  at  the  time 
the  writ  of  attachment  issued." 

It  will  be  perceived  that  in  our  practice,  a  certiorari  performs  the  functions 
of,  and  is  in  fact  a  substitute  for,  a  writ  of  error,  in  those  eases  in  which  a  writ 
of  error  cannot  be  brought. 

(b)  Boc.  Ab.  Certiorari,  (A  )  (i)  10  Ohio  Rep.  45;  12  Ohio  Rep.  280;  Wright 

(c)  Const,  of  Ohio,  Art.  ui,  $  6.  720. 

(d)  Swan's  Stat.  803.  ^  49 ;  30hio  Rep.  383.        ( j)  16  Ohio  Rep.  56. 

(e)  14  Ohio  Rep.  240.  (k)  16  Ohio  Rep.  274. 

(f )  3  Ohio  Rep.  277,  801.  <1 )  14  Ohb  R^.  840, 850. 

<g)  7  Ohio  Rep.,  part  2,  140 ;  15  Ohio  Rep.  (m)  3  Ohio  Rq).  269;  4  Ohio  Rep.  64;  420. 
215.  (n)  14  Ohio  Rep.  240. 

(h)  9  Ohio  Rep.  142 ;  Wright,  574.  (o)  2  Ohio  Rep.  27. 
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Neither  the  proceedings  of  the  Coart  of  Common  Pleas,  nor  of  a  justice 
can  be  brought  under  review  by  certiorari,  until  final  order  or  judgment  below.' 

A  certiorari  will  not  lie  upon  the  judgment  of  a  justice,  on  account  of  the 
transcript  omitting  to  state  the  form  of  the  action,  or  because  the  justice  neg- 
lects to  send  up  a  bill  of  particulars.'' 

It  lies  on  the  final  decisions  of  justices,  for  fines,  dbc.* 


Sec.   II.      FROM  WHAT  COmtT  A  CESTIOIIAIU   IIAT  I8817E. 

The  judges  of  the  Court  of  Common  Pleas,  within  their  respective  counties, 
have  the  same  power  with  the  judges  of  the  Supreme  Court,  to  issue  writs  of 
certiorari  to  justices  of  the  peace,  and  to  cause  their  proceedings  to  be  brought 
before  them.' 

The  Supreme  Court,  however,  will  not  issue  a  certiorari  to  inferior  jurisdic- 
tions, such  as  justices  of  the  peace,  except  in  extraordinary  cases ;  the  Court  of 
Common  Pleas  generally,  in  practice,  issuing  the  writ.* 

Whenever  the  proceedings  of  the  Court  of  Common  Pleas  is  to  be  revised 
on  certiorari,  the  writ  is  issued  from  the  Supreme  Court. 


Sec.  III.   CERTIORARI  FROM  THE  SUPREME  COURT  TO  THE  COURT  OF  COMMON 

PLEAS. 

1.    Alhwanct  and  Form  thereof. 

The  first  step  to  be  taken  by  the  party  who  desires  a  certiorari,  is  to  procure 
firom  the  clerk  of  the  Court  of  Common  Pleas  an  authenticated  transcript  of  the 
proceedings  to  be  reviewed.  Annex  to  this  an  assignment  of  errors,  in  the 
same  form  as  upon  a  writ  of  error.* 

An  allowance  of  a  certiorari  from  the  Supreme  Court  is  applied  for.  in  open 
court,  or  to  a  single  judge,  by  producing  an  authenticated  transcript  of  the 
proceedings  below,  with  an  assignment  of  the  errors  annexed  thereto. 

If  the  application  is  made  in  open  court,  the  order  of  allowance  is  entered 
upon  the  minutes  of  the  court,  and  may  be  in  the  form  following : 

Ibrm  of  Journal  Entry  of  JUlowance  rf  Certiorari. 


A.  B.l 

V.     V  Motion  to  amerce  Sheriff  of  —  County. 


C 

On  motion  of  the  said  C.  D.  a  writ  rf  certiorari  is  allowed  in  this  case,  re- 
tumable  on  —— ^  next. 

(Pi  14  Ohio  Rep.  240.  (t)  See  ante  p.  1149,  for  the  Fonn  of  the  Ab- 

(q)  15  Ohio  Rep.  556.  ngnment  of  Erron* 

(r)  Const.  Art.  3,  sec.  6.  (a)  42  vol.  Stat  72,  ^  3. 

(b)  3  Ohio  Rep.  383. 
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Form  of  Allowance  of  Certiorari  by  a  single  Judge^  indorsed  on  TranseripL 

On  application  of  C.  D.,  I  allow  a  writ  of  certiorari  in  this  case,  this 

day  of ,  A.  D.  — ,  returnable  on  — ^-next. 

J.  S.,  Judge  of  the  Supreme  Court. 

Ibrm  of  the  Writ  of  Certiorari  from  the  Spireme  Court  to  the  Court  of 

Common  Fleas. 

The  State  of  Ohio,  -^—  County,  ss. 

To  the  Honorable  the  Judges  of  the  Court  of  Common  Pleas  within  and  for 
the  County  of  — ,  Greeting : 

[8BAI..3 

We  being  willing,  for  certain  causes,  to  be  certified  in  our  Supreme  Court,  of 
certain  proceedings  lately  in  our  court  before  you,  between  A.  B.  and  C.  D., 
upon  a  certain  motion  of  the  said  A.  B.,  to  [amerce  the  said  C.  D.  as  sheriff, 
or^  upon  a  certain  application  of  the  said  A.  B.,  to  redeem  lands  sold  fbr  taxes, 
dbc.,  as  the  case  may  6e,]  do  command  you,  that  if  final  judgment  be  thereupon 
given,  then  without  delay  you  send  to  us,  in  our  said  Supreme  Court,  within 
and  for  the  said  county  of  — ,  a  certified  transcript  of  the  record  of  the  judg* 
ment  and  proceedings  aforesaid,  with  all  things  touching  the  same,  as  fully 
and  entirely  aa  they  remain  in  our  said  Court  of  Common  Pleas  before  you, 
by  whntsoeyer  names  the  parties  may  be  called  therein,  together  with  this 
writ ;  so  that,  having  the  same  in  our  said  Supreme  Court  on  —  next,  at 
the  court  house  in  said  county,  we  may  further  cause  to  be  done  thereupon 
what  of  right  we  shall  see  fit  to  be  done. 

Witness  A.  C,  Clerk  of  our  said  Supreme  Court,  at ,  this  —  day  of 

— ,  A.  D«  . 

A.  C,  Clerk. 


2.     Service  and  Return  of  the  Writ,  and  the  Citation. 

The  writ  of  certiorari  is  handed,  by  the  party  suing  out  the  writ,  to  the  clerk 
of  the  Court  of  Common  Pleas,  who  makes  out  a  certified  transcript  of  the  pro- 
ceedings of  that  court,  in  obedience  to  the  writ,  annexes  to  the  writ  the  certified 
transcript,  and  the  same  is  returned  to  the  Supreme  Court ;  and  at  the  same 
time  issues  a  citation. 

Form  of  the  fietum. 

The  answer  of  the  judges  of  the  Court  of  Common  Pleas  within  named. 
A  certified  transcript  of  the  record  of  the  judgment  and  proceedings  within 
mentioned,  with  all  things  touching  the  same,  as  fully  and  entirely  aa  they  re- 
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main  before  us,  is  annexed  to  this  writ  and  herewith  retarned»  as  within  com- 
manded* 

Attest,  A.  C,,  Clerk  of Com.  Pleas. 

JPorm  of  Citation. 

[seal.]    The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of  said  County,  Greeting: 

We  command  you,  that  you  make  known  to  A.  B.  of,  [&c.,]  that  he  be  be- 
fore the  judges  of  our  Supreme  Court,  within  and  for  the  sad  coanty  of , 

at  the  court  house  in  said  county,  on  the  first  day  of  their  next  term,  to  show 
cause,  if  any  there  be,  why  the  judgment  of  the  Court  of  Common  Pleas  of 

said  county,  at  the term  thereof,  a.  d. ,  upon  a  certain  [motion  to 

amerce,  &c.,  as  the  case  may  6e,]  then  pending  in  said  court,  between  the 
said  A.  B.  and  C«  D. ;  and  which  judgment,  on  the  complaint  of  the  said  C. 
D.,  we  have  kitely,  by  our  writ  of  certiorari,  caused  to  be  brought  into  our  said 
Supreme  Court,  should  not  be  reversed,  annulled,  and  altogether  held  for  noth- 
ing, &c. 

Witness  A.  C,  Clerk  of  our  said  Supreme  Court,  at ,  this  —  day  of 

•,  A.  D.  • 

A.  C,  Clerk. 


3.    Further  Proceedings  on  the  Certiorari* 

The  mode  of  proceeding  on  a  writ  of  error  has  already  been  stated."  The 
proceedings  on  a  certiorari  from  the  Supreme  Court  -to  the  Court  of  Common 
Pleas,  are,  in  general,  the  same  as  upon  a  writ  of  error. 


4.    Form  of  Orders  of  Affirmance  and  Reversal. 

Order  of  Common  Pleas  Reversed^  on  Certiorari^  in  Supreme  Court. 

This  cause  came  on  to  bo  heard  upon  the  transcript  of  the  proceedings  in 
the  Court  of  Common  Pleas,  and  was  argued  by  counsel ;  on  oonsideration 
whereof,  this  court  is  of  opinion  that  there  is  error  in  the  proceedings  and  order 
of  the  said  Court  of  Common  Pleas,  in  this,  to  wit.  That,  [&c.3 :  Therefore,  for 
the  errors  aforesaid,  it  is  considered,  that  the  order  aforesaid,  made  by  the  said 
Court  of  Common  Pleas,  be  and  the  same  is  hereby  reversed,  with  costs,  and 
that  the  said  C.  D.  be  restored  to  all  things  he  has  lost  by  reason  of  the  same ; 
and  it  ia  ordered,  that  a  special  mandate  be  sent  down  to  the  said  Court  d[ 
Common  Pleas,  to  carry  this  judgment  into  execution. 


(ii)  Sfte  ante  p.  1 145,  ot  9pq. 
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Order  of  Common  Pkas  J^rmed^  on  Certiorari^  in  Supreme  Court. 

This  cause  came  on  to  be  heard  upon  the  transcript  of  the  proceedings  in 
the  Court  of  Common  Pleas,  and  was  argued  by  counsel ;  on  consideration 
whereof,  this  court  is  of  opinion  that  there  is  no  error  in  the  proceedings  or 
order  of  the  said  Court  of  Common  Pleas:  Therefore  it  is  considered,  that  the 
order  aforesaid,  made  by  the  said  Court  of  Common  Pleas,  be  and  the  same  is 
hereby  confirmed,  with  costs,  [&c.  Conclude  as  in  the  last  Precedent.']  See 
Judgments  in  EIrror,  ante  p.  1151. 


Sec.  IV.    certiorari  from  the  court  of  common  pleas  to  justices  of  the 

PEACE. 

1.    How  sued  outf  and  within  what  time. 

« 

If  a  party  desires  to  have  the  proceedings  of  a  justice  reviewed  upon  certio- 
rari, he  will  obtain  from  the  justice  a  certified  transcript  from  the  docket,  and 
assign  errors  upon  it.   The  assignment  of  errors  may  be  in  the  form  following : 

Form  of  Assignment  of  Errors. 

And  the  said  A.  B.  now  comes  and  says,  that  in  the  record  and  proceedings 
afcnresaid,  there  is  manifest  error  in  this,  to  wit : 

1.  The  justice  erred  in  refusing  to  charge  the  jury  that,[]dbc.] 

2.  The  justice  erred  in  charging  the  jury  that,  [dbc] 

8.  The  justice  erred  in  overruling  the  objection  of  the  said  A.  B.,  and  per- 
mitting W.  W.  to  testify  that,  [&c.,]]  the  said  testimony  being  improper,  illegal, 
and  irrelevant* 

4.     The  said  judgment  was  given  in  favor  of  the  said  C.  D.,  whereas,  by 

the  law  of  the  land,  it  ought  to  have  been  given  in  favor  of  the  said   A.  B. ; 

wherefore  the  said  A.  B.  prays  that  a  certiorari,  dbc.,  may  issue ;  that  said 

judgment  may  be  reversed,  dbc. 

By  J.  L.,  his  Att'y. 

The  party  desiring  the  certiorari  will  then  present  the  transcript,  with  the 
errors  indorsed  on  it,  to  the  Court  of  Common  Pleas,  if  in  session,  and  move  the 
court  for  a  certiorari.  The  application  may,  in  general,  be  made  to  a  single 
judge  in  vacation,  at  any  time  within  fifteen  days  after  the  rendition  of  the 
judgment.  But  if  the  fifteen  days  have  expired,  then  the  party  must  make 
his  applicalion  to  the  court.* 

In  general,  a  writ  of  certiorari  maybe  allowed,  if  the  judgment  be  not  paid, 
within  five  years  after  its  rendition,  but  not  afterwards. 

(a)  Stat.  515,  sec.  56- 
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To  all  this,  however,  a  certiorari  in  an  action  of  forcible  entry  and  detainer, 
or  forcible  detainer,  is  an  exception ;  for  the  certiorari  in  these  cases  mast  be 
sued  out  within  ten  days  after  the  rendition  of  the  judgment.^ 


2.    Form  of  Allowance  of  a  Certiorari. 
Form  of  AUowanct  of  a  Certorari  by  a  Judge^  in  Vacation. 

Let  a  writ  of  certiorari  issue  in  the  within  case,  upon  the  applicant  giving 

bond  and  security  according  to  law, 

E.  F.,  Judge,  dbc. 
To  the  Clerk  of Com.  Pleas. 

Dated,  &c. 

If  the  writ  be  allowed  by  the  court  in  term  time,  the  entry  upon  the  journal 
is  thus : 


A.  B. 
C 


Form  of  Allowance  of  Certiorari  by  the  Court, 


Certiorari. 


On  motion  to  the  court  by  Mr.  O.,  counsel  for  the  said  A.  B.,  and  upon 
producing  a  transcript  of  the  proceedings  in  this  cause  before  £.  F.,  justice  of 

the  peace  of  the  township  of and  county  of ,  and  the  court  having 

inspected  the  same,  and  the  errors  thereupon  assigned,  it  is  ordered,  that  a  certi- 
orari be  issued  herein  to  the  said  E.  F.,  returnable  at  the. next  term^  upon  the 
said  A.  B.  giving  bond  and  security  according  to  law. 


3.     Filing  Transcript — Certiorari  Bond. 

The  certiorari  will  not  be  issued,  although  allowed,  until  a  bond  be  given. 

Where,  therefore,  the  writ  is  allowed  by  a  judge  or  the  court,  the  transcript 
is  filed  with  the  clerk,  who  enters  the  cause  upon  the  appearance  docket  and 
takes  a  bond,  as  follows : 

Form  of  a  Common  Certiorari  Bond, 

Know  all  men  by  these  presents,  that  we,  C,  D.*  and  E.  F.,  of  the  county  of 
and  State  of  Ohio,  are  held  and  firmly  bound  unto  A.  B.  of,  [&c,^2  ^^  ^® 


penal  sum  of *  dollars,  to  the  payment  of  which,  well  and  truly  to  be  made, 

(b)  41  vol.  Stat.  78,  79,  sees.  3, 4 ;   Swan's    applicant  himself  should  execute  the  bond ;  10 
Stat.  419,  sees.  9,  JO.  Ohio  Rep.  445. 

(e)  It  is  not  indispensably  necessary  (hat  the       (d)  No  amount  is  prescribed  by  statute. 
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we  do  hereby  jointly  and  severally  bind  ourselves,  our  heirs,  executors  and 
administrators.     Sealed  with  our  seals,  and  dated  this  day  of  — ,  a. 

The  condition  of  the  above  obligation  is  such,  that  whereas  the  said  C.  D. 

hath  this  day  obtained  the  allowance  of  a  writ  of  ceitiorari,  to  remove  into  the 

Court  of  Common  Pleas,  of  said  county  of     ■     *,  a  certain  judgment  for  the 

sum  of  dollars,  damagea^  and dollars,  costs,  lately  rendered  against 

the  said  C.  D.  by  £.  F.,  a  justice  of  the  peace  Vithin  and  for  the  said  county 

of  ,  in  a  certain  action  then  pending  before  him,  wherein  the  said  C.  D. 

was  plaintiff  and  the  said  A.  B.  defendant:   Now,  if  the  said  C.  D.  shall  well 

and  truly  pay  all  the  costs  and  charges  which  have  accrued,  or  which  may 

accrue,  in  the  prosecution  of  said  writ  of  certiorari,  together  with  the  amount  of 

any  judgment  that  may  be  rendered  against  the  said  C.  D.  on  the  further  trial 

of  iNiid  cause,  after  the  said  judgment  of  the  said  justice  of  the  peace  shall 

have  been  set  aside  or  reversed,  or  upon  and  after  the  affirmance  thereof  in 

the  said  Court  of  Common  Pleas,  then  this  obligation  shall  be  void ;  otherwise, 

in  full  force  and  virtue  in  law. 

C.  D.,  [Seal.] 

E.  F.,  [Seal.] 
Approved. 

G.  R.,  Clerk Com.  Pleas. 

Form  of  Certiorari  Bond  in  an  action  of  Forcible  Entry  and  Detainer. 

Insert  Jive  hundred  doUartl^for  the  amount  of  the  penalty  of  the  bondf  and 
proceed  ae  in  the  preceding  form  to  the  *,  and  then  as  follows :]  proceedings 
and  a  judgment,  in  an  action  of  forcible  entry  and  detainer,  [or  aay^  forcible 
detainer,  as  the  case  may  &e,]  lately  rendered  against  the  said  C.  D.,  by  [E. 
F.,]  a  Justice  of  the  Peace  of  said  county,  wherein  the  said  C.  D.  was  de- 
fendant and  A.  B.  was  plaintiff: 

Now  if  the  said  C.  D.  shall  faithfully  prosecute  said  suit ;  and,  in  case  of 
failure,  shall  pay  all  costs,  rents  and  damages,  which  may  be  assessed  to  the 
said  A.  B.9  according  to  the  force,  form  and  effect  of  the  statute,  in  such  case 
made  and  provided,  then  this  obligation  shall  be  void ;  otherwise  in  fult  force. 

Approved,  C.  D.,    [seal.] 

E.  F.,    [seal.] 
G.  R.,  Clerk Com.  Pleas. 


4.     The  Issuing  and  Form  of  the  tFrit* 

The  bond  being  filed,  a  certiorari  is  issued  to  the  justice  of  the  peace  for 
another  transcript,  in  the  form  following : 

(d)  Swan's  Stat.  420,  sec.  10. 
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Form  of  a  Writ  of  Certiorari, 

The  Slate  of  Ohio, county,  ss. 

To  E.  F.,  Esq.,  a  Justice  of  the  Peace  within  and  for  the  township  of  ■ 


and  county  aforesaid,  Greeting  : 

We  command  you,  that  a  certified  transcript  of  the  record  and  proceeding® 
of  a  certain  suit  lately  pending  before  you,  wherein  A.  B«  was  plaintiff'  and 
C.  D.  was  defendant,  and  wherein  on  ■  you  rendered  a  judgment  for  the 
sum  of  dollars,  [^damages,]  and  — — ~  dollars  costs,  in  favor  of  the  said  A. 

B.  against  the  said  C,  D.,  with  all  things  touching  the  same,  as  fully  as  the 
same  are  now  before  you,  you  send,  sealed  and  inclosed  with  this  writ,  to  our 
Court  of  Commop  Pleas  within  and  for  the  said  county  of  ■  ■  on  the  first  day 
of  their  next  term. 

Witness  F.  C,  Clerk  of  our  said  Court  of  Common  Pleas,  this day  of 

F.  C,  Clerk. 


5.     The  Service  of  the  Writ,  its  Return,  Notice  of  the  Issuing  the  Writ, 

Assignment  of  Errors,  ^c. 

The  writ  is  taken  to  the  justice  of  the  peace,  by  the  party  or  his  agent, 
who  makes  out  a  certified  copy  of  the  proceedings  before  him,  and  transmits 
the  same,  inclosed  and  sealed  up  with  the  writ,  to  the  proper  court. 

After  the  writ  has  been  issued,  the  plaintiff  in  certiorari  must  give  written 
notice  thereof,  to  the  adverse  parly,  his  agent  or  attorney,  if  resident  in  the 
county,  and  this  notice  must  be  personally  served  by  reading,  or  by  copy  left 
at  the  dwelling  house  or  place  of  abode  of  sach  party ;  but  if  the  adverse 
party,  his  agent  or  attorney,  be  not  a  resident  of  the  county,  ihe  notice  must 
be  given  by  advertisement,  posted  up  in  three  of  the  most  public  places  in  the 
county.  This  notice  must  be  given  ten  days  before  the  term  of  the  court  to 
which  the  writ  is  made  returnable  ;  but  if  that  number  of  days  does  not  inter- 
vene between  the  dale  and  return  of  the  writ,  the  court  will  make  such  order 
respecting  the  notice  to  be  given,  as  they  shall  deem  proper.' 

Form  of  Notice. 
To  A.  B. 

Take  notice  that,  at  my  instance,  a  writ  of  [certiorari]  has  been  allowed  and 
issued,  to  remove  into  the  Court  of  Common  Pleas  of-        coucty,  a  judgment 

rendered  against  me  and  in  your  favor,  on by  E.  F.,  a  Justice  of  the 

Peace  within  and  for  the  township  of-        and  county  aforesaid,  for  the  sum 

(e)  Svran*B  f^tat.  516,  e«c.  59,  60. 

ft 


J 
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of -^—dollars,  [damages,]]  and  •^— dollars,  costs ;  and  that,  at  the  next  term 
of  said  Court,  I  shall  pray  a  reversal  of  said  judgment. 

C.  D. 

Dated,  []&c.] 

This  notice  may  be  served  by  the  sheriflf  or  any  other  competent  person. 

Upon  the  return  of  the  writ  and  transcript  by  the  justice  of  the  peace,  the 
plaintiff  in  certiorari,  within  the  time  limited  by  the  rules  of  the  court,  assigns 
errors  anew  upon  the  transcript  so  returned,  and  the  cause  proceeds  to  a  hear- 
ing, as  in  cases  of  writs  of  error.' 


6.    Judgment  /m  Certiorari  and  Proceedings  thereafter. 

1.  Generally.  If  the  judgment  of  the  justice  is  affirmed,  the  court  ren- 
der judgment  against  the  plaintiff  for  costs  of  suit,  and  award  execution  there- 
for ;  and  thereupon  order  the  clerk,  to  certify  their  decision  to  the  justice,  that 
he  may  proceed  on  the  affirmed  judgment ;  or,  the  court  may  award  execu- 
tion to  carry  into  efiect  the  judgment  of  the  justice,  in  the  same  manner  as  if 
the  judgment  had  been  rendered  in  the  Court  of  Common  Pleas.* 

If,  however,  the  judgment  is  rerersed,  the  court  render  judgment  of  rever- 
sal, and  '*  for  the  costs  that  have  accrued,  up  to  that  time,  in  favor  of  the  plain- 
tiff  in  certiorari,  and  award  execution  therefor ;  "  and  the  cause  is  retained  by 
the  court  for  pleadings,  trial,  and  final  judgment,  as  in  cases  of  appeal.' 

I  have  quoted  the  language  of  the  statute  in  relation  to  the  costs  on  rever- 
sal. It  seems  to  be  the  practice  on  reversal,  to  tax  as  well  the  costs  in 
certiorari,  as  the  costs  below,  against  the  defendant  in  certiorari.  But* the 
words  of  the  statute,  in  analogy  to  the  construction  given  by  the  Supreme 
Court  to  the  statute  in  relation  to  costs  on  reversal  in  error,  will  admit  of  a  more 
just  interpretation ;  that  is  to  tax  on  reversal,  the  costs  in  certiorari  only  up  to 
the  time  of  the  reveraal,'  leaving  the  costs  below  to  abide  the  event  of  the  suit. 


2.     In  Actions  of  Forcible  Entry  and  Detmner. 

Where  the  certiorari  brings  up  proceedings  in  forcible  entry  and  detainer, 
and  the  judgment  of  the  justice  is  set  aside  or  reversed  by  the  court,  the  plain- 
tiff in  certiorari  recovers  ail  his  costs  up  to  the  time  of  the  reversal,  and  judg- 
ment is  rendered  therefor,  with  an  award  of  execution.'^ 

The  court  on  reversal,  retain  the  cause  and  proceed  thereon  to  final  judg- 
ment, as  in  the  cases  of  ilppeal,  a(  the  return  term  of  the  writ  of  certiorari, 

(d)  For  the  form  oC  ABsigoments  of  Errori       (g)  See  16  Ohio  R«p.  316 ;  Swan's  Stat.  681  , 
see  ante,  p.  1 171 .                 *  sec.  122. 

(e)  Swan'b  Stst.  516,  sec.  61.  (h)  Swan's  Stat.  420,  sec.  11. 

(f )  Id.  lb.  sec  62. 

72 
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unless,  for  good  cause  shown,  the  court  continue  the  proceedings/  No  plead- 
ings seem  necessary.  The  case  is  tried  by  a  jury.  If  the  jury  find  the  de^ 
fendant  guilty  of  forcible  entry  and  detainer,  or  forcible  detainer  only,  judg- 
ment of  restitution  is  rendered  and  for  costs,  and  a  writ  of  restitution  is  awarded, 
and  execution  for  costs,  returnable  to  the  next  term.' 

If  tho  plaintiff  in  certiorari  fail  or  neglect  to  prosecute  the  suit  to  final  judg- 
ment, or  if  the  judgment  below  is  affirmed,  the  court,  oti-motion  of  the  defend- 
ant or  his  counsel,  render  judgment  of  affirmance  and  for  costs  ;  and  award 
execution  therefor  as  in  other  cases.^  And  thereupon,  if  the  plaintiff  in  certii>- 
rari  were  the  defendant  below,  the  court,  on  motion,  will  empanel  a  jury  to 
assess  the  value  of  the  rents  accrued  and  damages,  if  any,  sustained  from  the 
day  notice  to  quit  was  served,  or  if  no  notice  was  given,  then  from  the  time 
the  plaintiff  in  certiorari  was  summoned  in  the  proceedings  below.^  The  court 
render  judgment  upon  the  verdict,  and  for  the  costs  that  accrued  from  the  com- 
mencement of  the  proceedings  below ;  []'*  but  if  such  notice  was  not  given, 
then  costs  shall  be  taxed  only  from  the  commencement  of  the  proceedings  in 
certiorari  ;  "]    and  the  court  award  execution  and  a  writ  of  restitution." 


Form  of  Judgment  of  tSffirmance. 

A. 

Certiorari. 

C, 


■n 

I.  D.J 


This  cause  came  on  to  be  heard  on  the  transcript  herein,  and  was  argued  by 
counsel ;  on  consideration  thereof,  it  is  ordered  and  adjudged  by  the  Court, 
that  the  judgment  of  the  justice  set  forth  in  said  transcript,  be,  and  the  same  is 
hereby  affirmed ;  and  that  the  said  C.  D.  recover  of  the  said  A.  B.,  his  costs 
in  certiorari  herein,  tazedi  at  ■  dollars  — -  cents,*  and  that  execution  issue 
for  said  costs. 

The  Uke  unth  Jtward  of  Execution  upon  the  Jugmeni  of  the  JtuHce. 

Proceed  as  in  the  preceding  form  to  the  *,  and  then  as  foUows  i]  and  it  is 
further  ordered  that  the  said  A.  B.  have  execution  herein  against  the  said  C. 
D.,  as  well  to  recover  said  costs,  as  to  carry  into  effect  the  judgment  of  said 
justice,  in  said  transcript  set  forth,  in  the  same  manner  as  if  said  judgment 
had  been  rendered  by  this  Court. 


Judgment  of  Reversal. 

A.  B.  , 

Certiorari. 
C, 


J.  Dj 


This  cause  came  on  to  be  heard  upon  the  transcript  of  the  record  and  pro  • 

(i)  Swiui'B  Stat.  420,  sec.  12.  (m)  Id.  lU  eec.  1£».  Query :  whether  that  part 

(j)  Id.  lb.  of  the  statute  which  is  in  biycketp  ia  now  in 

(k)  Id.  lb.  sec.  18.  force  :  see  44  vol.  Stat  69. 
(1)  Id.  lb.  sec.  U. 
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ceedings  before  £.  F.»  a  Justice  of  the  Peace  within  and  for  the  township  of 
and  county  of  -j  and  was  argued  by  counsel;  on  consideration 
whereoff  it  is  ordered  and  adjudged  by  this  Court,  that  the  judgment  of 
the  said  £.  F.  be,  and  the  .same  is  hereby  reversed,  with  costs  ;  and  it  is  fur- 
ther ordered,  that  execution  issue  herein  against  the  said  A.  B.,  as  well  for  his 
costs  aforesaid,  as  for  his  costs  before  the  said  E.  F«,  amounting  in  all  to  ■ 
doUaiB ;  and  it  is  further  ordered,  that  this  cause  be  continued  for  trial  and 
final  judgment. 

The  judgment  being  thus  reversed,  the  plaintiff  in  the  court  below  becomes 
plaintiff  in  the  Court  of  Common  Pleas :  a  declaration  is  filed,  and  the  cause 
proceeds  on  to  trial,  as  if  originally  commenced  in  the  Court  of  Conunon 
Pleas. 


Verdict  and  Judgment  on  affirmanee  in  an  action  of  Forcible  Entry  and 

Detainer, 

A. 

V.       i.  On  Certiorari. 
C 


I.  D.J 


This  cause  came  on  to  be  heard  on  the  transcript  herein,  and  was  argued  by 
counsel ;  on  consideration  thereof,  it  is  ordered  and  adjudged  l^  this  court, 
that  the  judgment  of  the  justice,  set  forth  in  said  transcript,  be  and  the  same  is 
hereby  affirmed.  And  on  motion  of  the  said.  C.  D.  it  is  ordered,  that  a  jury 
be  empanelled  to  inquire  into  and  assess  the  value  of  the  rents  accrued  to  him, 
and  damages,  if  any,  sustained  by  him  in  the  premises,  according  to  the  stat- 
ute in  such  case  made  and  provided.  And  thereupon  the  jury  being  called, 
came,  to  wit :  E.  F.,  [&>c.,]  who  being  empanelled  and  sworn  well  and  truly 
to  inquire  into  and  assess  said  rents  and  damages,  on  their  oaths  do  find,  that 
said  rents  accrued  and  damages  sustained  by  the  said  CD.  in  the  premises, 
from  and  after  the day  of ,  at  which  time  notice  to  quit  was  ser- 
ved on  the  said  A.  B.,  are dollars. 

It  is  therefore  considered  by  the  court,  that  the  said  C.  D.  recover  of  the 

said  A.  B.  said  sum  of dollars  assessed  as  aforesaid,  and  also  the  costs 

that  accrued  from  the  commencement  of  the  proceedings  herein  below,  taxed 

to ddlars cents ;  and  that  execution  issue  therefor ;  and  also  a  writ 

of  restitution  to  restore  to  the  said  C.  D,  possession  of  said  premises. 


SSC.   V.       rOBM    or    OBRTIORARI    to    COUNTT    OOMMISSIONBHS,'  and    F(HUf    OF 

RETURN  THBRBTO. 

[[seal.]    The  State  of  Ohio« county,  ss. 

To  the  County  Commissionen  of  the  county  of         ,  Greeting : 

We  being  willing  for  certain  causes  to  be  certified  in  our  Court  of  Common 

m)  Then  Mems  to  b«  no  atatnte  antfaoriziiig  an  allowance  of  this  writ  otherwise  than  in  term 
time. 
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Pleas  of  the  said  county  of  — -,  of  certain  proceedings  lately  before  you  upon 
the  petition  of  A.  B.,  [&c.,]]  touching  a  certain  road  or  highway  leading  from 
^^  to  ,  do  command  you  that  if  your  determination  and  judgment  be 

thereupon  given,  then  without  delay  you  send  to  us,  in  our  said  Court  of  Com- 
mon Pleas,  a  transcript,  duly  certified,  of  your  proceedings,  determination  and 
judgment  aforesaid,  with  all  things  touching  the  same,  as  fuUy  and  entirely  as 
they  remain  before  you,  by  whatever  names  the  parties  may  be  called  therein, 
together  with  this  writ,  so  that,  having  the  same  in  our  said  Court  of  Common 
Pleas  [on  the  first  day  of  their  next  term,]  at  the  court  house  in  said  county, 
we  may  further  cause  to  be  done  thereupon  what  of  right  we  shall  see  fit  to  be 
done. 

Witness,  A.  C,  clerk  of  our  said  Court  of  Common  Pleas  at ,  this 

day  of ,  A.  D. . 

A.  C,  Clerk. 


Form  of  the  Return. 

The  Answer  of  the  County  Commissioners  of  the  county  of ,  within 

named. 

A  certified  transcript  of  the  proceedings,  determination  and  judgment  within 
mentioned,  with  all  things  tonching  the  same,  as  fully  and  entirely  as  they 
remain  before  us,  is  annexed  to  this  writ  and  herewith  returned,  as  within 
commanded. 

Attest :  J.  C,  Auditor  of county. 


Sec.  VI.      CERTIORARI  AND  PROCEEDINGS  THEREON,  UPON  8UOOE8TION  OF  DDflNTT- 

TION. 

It  sometimes  happens  that  after  a  writ  of  error  is  sued  out  and  error  assign- 
ed, that  it  is  found  that  there  is  some  omission  or  defects  in  making  up  the 
record  from  the  files  of  the  court  below,^  or  from  some  other  cause,  which  the 
clerk  or  the  court  below  can  supply ;  in  which  case  a  suggestion  i^  made  in 
the  court  of  errors,  of  diminution  —  that  is,  defects  in  the  record  returned 
from  the  court  below,  is  assigned,  and  thereupon  a  certiorari  is  allowed,  for  the 
purpose  of  procuring  a  corrected  record. 

In  general,  after  the  defendant  in  error  has  pleaded  in  nuUo  est  erratum,  no 
diminution  can  be  alleged  ;^  but  at  any  time  pending  a  writ  of  error,  whether 
before  or  after  error  assigned,  or  after  in  nuUo  est  erratam  pleaded,  the  court 
may,  ex  officio,  at  their  discretion,  award  a  certiorari.** 

■ 

(o)  7  Ohio  Rep.  (Burt  1,)  257.  (q)  2Ld.  Raym.  1005;  2  Saund.  101,  n.  (a;) 

*  (p)  1  Salk.  269;  Cro.  diz.  84.  Stra.  440. 


J 
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The  court  at  any  time  may,  ex  officio,  award  a  certiorari  to  inform  their 
conscience,  to  affirm,  bat  not  to  reverse  a  judgment/ 


A.  B.1 

V.       y  In  Error. 
C.  D.J 


Sfuggestian  of  Diminution. 


And  the  said  A.  B.  [or  G.  D.3  now  comes  and  suggests  to  the  court  here, 

that  in  the  transcript  of  the  record  returned  in  this  case  from  the  Court  of 

Common  Pleas,  there  are  certain  defects,  as  follows,  to  wit,  [here  set  forth 

particularly  the  defects  f]  wherefore  the  said  .A.  B.  prays  the  allowance  of  a 

certiorari  for  a  true  transcript  of  the  record  and  proceedings  of  the  court  below, 

dbc. 

By  J.  S.,  his  Attorney. 


Order  of  Allowance, 


^•1 


C.  D. 

T.       i.  In  Error. 
A.  B. 


On  motion  to  the  court,  by  Mr.  O.,  counsel  for  the  plaintiff  in  error,  it  is 
ordered  that  a  certiorari  issue  to  the  Court  of  Common  Pleas  for  a  true  tran- 
script of  the  record  and  proceedings  in  this  cause,  in  the  said  Court  of  Com- 
mon Pleas,  returnable  on     ■      next. 


Form  of  Certiorari  on  Suggestion  of  Diminution. 

The  State  of  Ohio,  •^—  county,  ss. 

To  the  Honorable  the  Judges  of  the  Court  of  Common  Pleas  within  and  for 
said  county— Greeting: 

Whereas,  at  the  suit  of  C.  D.,  suggesting  to  us  that  error  had  intervened,  in 
the  record  and  proceedings,  and  also  in  the  giving  of  judgment,  in  a  certain 
action  of  debt  which  was  lately  pending  in  our  said  court  before  you,  wherein 
A.  B.  was  plaintiff,  and  the  said  C.  D.  was  defendant,  we  heretofore  comman- 
ded you,  that  if  judgment  thereof  was  given,  then  without  delay  you  should 
send  to  us,  under  the  seal  of  your  court,  distinctly  and  openly,  an  authentica- 
ted transcript  of  the  record  and  proceedings  aforesaid,  with  all  things  concern- 
ing the  same,  so  that  we  might  have  them  in  our  Supreme  Court,  within  and 

(r)  1  Blackf.  32. 
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for  the  said  county  of  »  on  the    ■        day  of  ,  at  the  court  house  in 

said  county.  And  now,  in  behalf  of  the  said  C.  D.,  it  is  shown  to  us,  that 
though  you  may  have  sent  to  us,  in  our  said  Supreme  Court,  at  the  time  and 
place  aforesaid,  an  authenticated  transcript  of  the  record  and  proceedings 
aforesaid,  in  some  part  thereof;  yet  other  parts  of  the  same,  and  also  other 
things  touching  them,  still  remain  before  you,  to  be  sent ;  therefore  we  com- 
mand yoo,  that  without  delay  you  send  to  us,  under  the  seal  of  your  court, 
distinctly  and  openly,  a  transcript  of  the  record  and  proceedings  aforesaid,  and 
also  of  all  things  touching  them,  which,  as  is  before  said,  remain  before  you  to 
be  sent,  and  this  writ ;  so  that  having  the  same  in  our  said  Supreme  Court,  at 

the  court  house  aforesaid,  on next,  we  may  cause  to  be  done  thereupon 

what  of  right  and  according  to  the  laws  of  the  land  ought  to  be  done. 
Witness,  [^&c.] 

This  writ  is  taken  to  the  clerk  of  the  Court  of  Common  Pleas,  who  makes 
out  a  corrected  transcript  of  the  original  record,  and  certifies  the  same  under 
the  seal  of  the  court,  and  then  indorses  the  writ  as  follows  : 

The  answer  of  the  Judges  of  the  Court  of  Common  Pleas,  within  named. 

A  true  transcript  of  the  record  and  proceedings  within  mentioned,  with  all 
things  touching  the  same,  is  herewith  returned  at  the  day  and  place  within 
mentioned,  in  a  certain  record  to  this  writ  annexed,  as  within  commanded. 

Attest :  R.  C,  Clerk Com.  Pleas. 

The  writ  thus  indorsed,  is  annexed  to  the  transcript,  and  filed  with  the  clerk 
of  the  Supreme  Court. 

In  England,  a  certiorari  is  often  sent  down  to  certify  as  to  certain  specific 
diminution  or  defects  in  the  record.     The  form  of  such  wht  is  as  follows : 

Form  of  Certiorari^  on  suggestion  of  i^ecific  Diminutions. 

The  State  of  Ohio, county,  ss. 

To  the  Honorable  the  Judges  of  the  Court  of  Common  Pleas  within  and  for 
said  county  —  Greeting : 

Because  in  the  record  and  proceedings,  and  abo  in  the  giving  of  judgment, 
in  a  certain  action  of  debt,  which  was  lately  in  our  said  court  before  you, 
wherein  A.  B.  was  plaintiff,  and  C.  D.  was  defendant,  error  had  intervened, 
as  it  is  said,  to  the  damage  of  the  said  C.  D.,  a  transcript  of  the  record  of 
which  said  proceedings  and  judgment  before  our  Supreme  Court  in  the  said 
county  of  ,  to  correct  the  errors  in  the  same,  we  have  heretofore  caused 

to  be  brought  by  our  writ  of  error:  and  because  the  said  Supreme  Court,  for 
certain  reasons  them  moving,  before  they  proceed  in  this  behalf  are  willing  to 
be  informed  whether  these  words,  '*his  certain  note,"  between  this  word, 
"  by,"  and  these  words,  "  under  his  hand,"  are  inserted  in  the  said^ir^^  count 
of  the  said  declaration;  and  whether  these  words,  '*  pay  them,"  between  these 
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words,  **  promise  to,"  and  these  words,  **  or  order,"  are  inserted  in  said  second 
count  of  the  said  declaration  :  and  whether  these  words,  <*  next  term,"  between 
these  words, "  of  our,"  and  these  words,  "  to  answer,"  are  inserted  in  the  said 
writ  of  summons.  [Proceed  in  like  manner  to  specify  all  the  defects,  irniis- 
sionSy  mistiJceSf  ^c."]  Therefore  we  command  you,  that  the  record  of  the 
said  Jirst  and  second  counts  of  the  said  declaration,  and  of  the  said  writ  of 
summons,  being  searched,  what  of  said  words  so  as  aforesaid  omitted  or  inser- 
ted therein,  you  shall  find,  to  the  Supreme  Court  aforesaid,  you  without  delay 
certify,  together  with  this  writ. 
Witness,  [&c.] 

This  writ  is  delivered  to  the  clerk  of  the  Cottrt  of  Common  Pleas,  who 
searches  the  record,  and  indorses  upon  the  writ  as  follows  : 

The  answer  of  the  Court  of  Common  Pleas  within  named. 

We  do  hereby  certify,  that  the  record  of  the  said  Jirst  and  second  counts  of 
the  within  named  declaration,  and  of  the  within  named  writ  of  summons^ 
being  searched,  we  do  find,  that  the  words,  '*  his  certain  note,  between  the 
word  ^by,"  and  these  words,  *' under  his  seal,"  in  the  said  first  count  of  the 
said  declaration,  are  inserted;  and  that  these  words^  ** pay  them,"  between 
these  words* '*  or  order,"  and  these  words,  **  promise  to,"  in  the  said  second 
count  of  the  said  declaration,  are  inserted ;  and  that  these  words,  **  next  term," 
between  these  words,  ^  of  our,"  ancf  these  words*  *<  to  answer,"  in  the  said 
writ  of  summons,  are  wholly  omitted ;  as  we  are  within  commanded. 

Attest :  T»  S.,  Clerk  of Com.  Pleas. 

The  writ,  thus  indorsed,  is  filed  with  the  clerk  of  the  Supreme  Court ;  and 
the  indonement,  in  all  the  subsequent  proceedings,  is  considered  as  part  of  the 
original  transcript  sent  up  with  the  writ  of  error. 
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APPEAL. 

SECTION   I.      m  WHAT  CASES  AND  TO  WHAT  COURT  AN  APPEAL  IS  ALLOWED. 

U.      WHEN  AM0  HOW  AN  AJ^EAL  FROM  A  JUSTICE  OF  THE  PEACE  PERFKC- 
TED,  AND  PROCSSDINOS  IN  CAJ9B  THE  APPEAL  18  NOT  PEBFECTED. 

in.      FORMS  OF  JOURNAL  ENTRIES. 

1.  Appeal  quashed. 

2.  Change  of  recc^nizanee  oa  appeal  when  surety  wanted  as 

a  witne^. 

d.    The  like,  when  the  lecogDizance  is  insufficient  in  form  or 
acftount. 

4.  Transcript  filed  by  appellee,  and  judgment  thereon. 

5.  Transcript  :filed  by  appellee,  and  suit  dismissed. 

6.  Appellant  nonsuited,  and  judgment  for  appellee. 


Sec.    1 .      IN  WHAT  CASES  AND  TO  WHAT  OOUKT  AN  APPEAL  IS  ALLOWED. 

No  appeal  lies  from  any  court,  to  the  Supreme  Court,  in  any  action  or  pro- 
ceeding at  law.' 

The  act*  defining  the  powers  of  justices  of  the  peace,  in  civil  cases,  provides 
*<  that  an  appeal  shall  be  allowed  to  the  Court  of  Common  Pleas  from  the  final 
judgment  of  any  justice  of  the  peace  rendered  under  the  provisions  of  that  act, 
except  from  judgments  rendered  on  confession.'" 

No  appeal  is  allowed  from  the  trial  of  the  right  of  property  taken  on  execu- 
tion by  a  constable  or  a  sheriff." 

Some  statutes  impose  fines  or  penalties,  and  authorize  an  action  of  debt  to  be 
brought  for  the  same ;  other  statutes  authorize  individuals  or  public  officers  to 
sue  in  their  own  name  for  such  fines  or  penalties.  In  all  these  cases,  an  ap- 
peal is  allowed,  if  no  express  prohibition  is  interposed  by  the  legislature  in 
the  statute  creating  the  ofience.*^  It  has  therefore  been  held,  that  an  appeal  lies 
firom  the.  judgment  of  a  justice  rendered  in  an  action  of  debt  brought  by  the 

(z)  43  vol.  Stat,  80,  $  2.  (c)  5  Ohio  Rep.  442,  Ter  ITH^,  /.  /  Id.  270 ; 

(a)  Stat.  512,  $  40.  Wrighrs  Rep.  314.    An  appeal  i»  allowed  in  tU 

(b)  8  Ohio  Rep*  370*  actions  which  are  in  form,  civil. 
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sttpeirisor  of  toads  to  lecorer  the  penalty  imposed  by  statale,  for  obstraetiikg; 
a  highway.'    But  no  appeal  is  allowed  in  ordinary  criminal  prosecutions  insti- 
tuted in  the  name  of  the  Btate»  to  punish  individuals  for  a  violation  of  a  ciim- 
inal  law,  unless  the  statute  creating  the  offence,  expressly  allows  an  appeal. 

No  appeal  is  allowed  from  the  judgment  of  a  justice  rendered  on  an  award, 
unless  the  party  praying  the  appeal  file  an  affidavit  with  the  justice,  setting 
forth  that  the  award  was  obtained  by  fraud,  corruption,  or  other  undue  means.* 

When  a  judgment  is  obtainfll  before  a  justice  against  a  surety  for  the  debt 
of  the  principal  debtor,  and  the  former  obUone  a  judgment  against  the  latter 
for  the  same  debt,  the  principal  debtor  cannot  appeal  from  the  last  mentioned 
judgment.'  So,  no  appeal  lies  from  a  judgment  rendered  in  an  action  of  foici- 
ble  entry  and  detainer.' 

The  entry  of  bail  for  the  stay  of  execution  does  not  prevent  the  defendant 
from  appealing  from  the  judgment,  as  in  other  cases.*" 

When  ther«4ias  been  a  jury  trial  before  a  justice,  and  neither  party  chdm- 
ed  more  than  twenty  dollars,  and  a  recovery  is  had  for  no  more,  it  would  seem 
that  no  appeal  can  be  had.*  But  if  either  party  claimed  before  the  justice  mom 
than  twenty  doUars,  (the  pkintiflf  by  his  bUl  of  particulars,  or  the  defendant  as 
a  set  ofi^)  either  party,  it  seems,  may  appeal  a^  jury  case.^ 

An  appeal  lies  to  the  Court  of  Common  Pleas  from  a  justice  of  the  peace* 
in  proceedings  in  attachment,  against  absent  or  absconding  debtors  ;^or  against 
water  craft  by  name  ;*  and  in  replevin."" 

Appeals  may  be  taken  to  the  Court  of  Common  Pleas,  from  the  judgments 
of  mayors  of  towns  and  cities,  in  the  same  manner  as  from  the  decisions  of 
justices  of  the  peace.* 

80,  an  appeal  lies  to  the  Court  of  Common  Pleas  frcmi  the  decision  of  com- 
missioners, appointed  to  determine  on  the  validity,  &c.,  of  claims,  against  a 
decedent's  insolvent  estate.'' 

So,  if  any  person  conceives  himself  aggrieved  by  the  decision  of  the  county 
commissioners,  in  any  case,  he  may  take  an  appeal  to  the  Court  of  Common 
Pleas.'  Thus,  if  the  county  commissioners  employ  a  perscm  to  build  a  bridge, 
and  refuse  to  allow  his  claim."*  So,  if  a  person  is  aggrieved  by  the  decision  of 
the  county  commissioners  in  laying  off  a  State'  or  County  road,"  or  vacating, 
altering  or  reviewing  any  State  or  County  road,  or  in  the  final  decision  of  the 
commissioners  in  relation  to  damages  in  that  behalf,  an  appeal  lies  to  the  Court 
of  Common  Pleas.' 

(d)  5  Ohio  Rep.  443.  (0)  Id.  377,  37a 

(e)  Swan's  Stat  512,  $  36*  (p)  Swan'g  Stat.  207.  For  tfaa  mode  oitakiag 

(f )  Id.  878,  (  5.  and  perfiBCting  aaeh  appeal,  du^,  aea  Id.  lb.;  5 

(g)  Id.  419,  $  9.  Ohio  Rap.  490. 

(h)  Wright'a  Rep.  314.  (q)  5  Ohio  Rep.  490. 

(i)  8wan*s  Sut.  544  $  189 ;  43  vol.  Stat.  57.        (r)  Swan's  Stat.  793,  $  11. 

( j)  43  vol.  Stat.  57.  (b)  Id.  803,  $  47. 

(k)  Swan's  Stat.  83, 83.  (t)  Id.802,^47.    Aato  the  mode  of  taldng 

0)  Id.  311.  ^  appeal  in  such  caeea,  and  tho  prooeedinga 

(m)  44  vol.  Stat.  43.  thereon,  dec,  tea  Id.  803, 803,  ^  47, 48,  50, 51. 

(n>  Swan's  Stat.  946.  ^  13. 
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An  appeal  lies  to  the  same  cooit,  from  the  final  dedsion  o[  the  trustees  of 
township,  in  regard  to  a  township  road.' 

Soy  an  appeal  lies  in  certain  eases  on  contested  elections/ 


Sec.  IL    when  and  how  an  appeal  from  a  JirencE  of  the  peace  pebvsct- 

ED  ;   AND  PROCBEDINOS  IN  CASE  THE  APHUL  IS  NOT  PBHFECTEB. 

An  appeal  can  he  taken  within  ten  days  from  the  rendition  of  jodgment, 
and  not  after.  Within  that  time  the  party  appealing  must  enter  into  a  recog- 
nizance to  the  adverse  party,  with  at  least  one  good  and  sufficient  surety,  (who 
must  sign  his  name  to  such  recognizance,)  in  a  sum  not  less  than  fifVy  dollars 
in  any  case,  nor  less  than  double  the  amount  of  the  judgment  and  costs ;  con- 
ditioned for  the  payment  of  the  debt,  or  damages  and  costs,  that  have  accrued 
or  may  be  adjudged  against  the  appellant  in  the  court  of  common  pleas.^  If 
the  tenn  of  office  of  a  justice  expire  during  the  ten  days  allowed  for  taking  an 
appeal,  he  may,  notwithstanding,  take  the  recognizance,  and  giro  a  transcript 
of  the  judgment.' 

The  justice  must  make  out  a  certified  transcript  of  his  proceedings,  includ- 
ing the  recognizance  of  bail  taken  on  such  appeal,  and  must,  on  demand,  de- 
liver the  same  to  the  appellant  or  his  agent.' 

It  is  also  the  duty  of  the  justice  to  deliver  or  transmit  to  the  clerk  of  the 
court  to  which  the  cause  is  appealed,  on  or  before  the  second  day  of  the  term, 
the  bill  or  bills  of  particulars,  the  depositions,  the  note,  contract,  writings,  and 
all  other  original  papeis,  if  any,  used  on  the  trial  before  him.' 

AU  proceedings  before  the  justice  cease,  and  are  stayed  from  the  time  the 
recognizance  is  entered  into ;'  and  if  an  execution  is  out  on  the  judgment,  it 
must  be  recalled,'  by  giving  the  party  appealing  an  order,  directed  to  the  con- 
stable, requesting  the  latter  to  return  the  writ,  &c.^ 

After  an  appeal  bond  has  been  duly  entered  into,  the  justice  has  nothing 
further  to  do  with  the  cause,  lutil  he  receives  a  certificate  from  the  clerk  of  the 
court. 

The  party  appealing,  or  his  agent,  must  deliver  the  transcript  to  the  clerk  of 
the  court,  on  or  before  the  second  day  of  the  term,  next  following  such  appeal,* 
otherwise  the  appellant  will  fail  in  perfecting  his  appeal.  Cases,  however, 
occur,  in  which  the  Court  of  Common  Pleas  allow  an  appeal  to  be  docketed 
on  a  day  subsequent  to  the  second  day  of  the  term,  where  the  omission  has 
arose  from  accident  or  mistake,  and  without  the  neglect  of  the  appellant,  or  by 
the  contrivance  of  the  appellee.' 

(u)  Id.  805,  $  59.  For  the  mode  of  taking  the  (s)  Id.  lb.;  Id.  530,  $  115 

appeal  and  prooeedings  thereon,  see  Id.  lb.  (a)  Id.  517,  (  68. 

(▼)  Id.  314,  315.  (b)  WrightM  Rep.  163. 

(w)  Swan's  Stat.  512,  $  41.  (e)   8wan%  Stat  513  )  4S. 

(z)  Id.  536,  (  108.  (d)  6  Ohio  Rap.  33;  Wright,  568. 
(y)  Id.  513,  i  42. 
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The  derk,  on  receiving  the  transcript  and  other  papers,  files  the  same,  and 
dockets  the  appeal.* 

The  plaintiff  in  the  court  below,  becomes  the  plaintiff  in  the  Court  of  Com- 
mon Pleas ;  and  the  parties  proceed,  in  all  respects^  in  the  same  manner,  as 
though  the  suit  had  been  originally  instituted  there.^ 

The  term  at  which  the  appeal  is  docketed,  is  considered  the  appearance  term ; 
and  the  parties  make  up  their  pleadings  precisely  as  if  the  cause  had  been 
originally  brought,  by  summons,  returned  served,  to  that  term.  The  com- 
mencement of  the  deckiation,  and  matters  relating  to  the  form  of  the  action, 
have  already  been  noticed." 

Upon  appeal,  the  plaintiff  is  confined  in  the  items  of  his  claim,  to  the  bill  of 
particulars  filed  before  the  justice.'' 

If  the  appeal  be  irregularly  taken,  the  defendant  may  move  to  quash  the 
appeal*  This  motion  should  generally  be  made  at  the  term  in  which  the  ap- 
peal is  filed ;  for,  after  the  defendant  has  plead  to  the  action,  he,  in  general, 
thereby  waives  the  irregular  manner  in  which  his  appearance  in  court  was 
effected. 

The  reason  for  quashing  an  appeal  must  be  stated  in  the  order.* 

The  neglect  of  the  justice  to  send  up  the  bill  of  particulars,  is,  it  seems,  no 
ground  for  quashing  an  appeal ;'  at  most,  it  is  said,  it  only  aSbrds  ground  for  a 
nonsuit. 

If  the  appeal  be  quashed  for  want  of  jurisdiction  in  the  justice,  there  can 
be  no  judgment  for  costs.' 

When  the  surety  in  the  recognizance  of  appeal  is  insufficient,  or  his  testi- 
mony is  required  by  the  appellant,  or  the  recognizance  is  insufficient  in  form 
or  amount,  the  Court  of  Common  Pleas,  on  motion,  will  order  a  change  or  re- 
newal of  such  recognizance,  and  direct  that  the  same  be  certified  to  the  justice, 
or  that  it  be  recorded  in  the  court.^ 

Verdicts  and  judgments,  on  the  issues  made  by  the  pleadings,  are  precisely 
the  same  as  in  actions  originally  brought  in  court.  Cluestions  as  to  the  costs 
on  appeab  have  already  been  stated.' 

If  the  appellant  fail  to  deliver  the  transcript,  and  other  papers  if  any,  to  the 
clerk,  and  have  his  appeal  docketed  as  above  mentioned,  on  or  before  the  sec- 
ond day  of  the  term,  the  appellee  may,  at  the  same  term,  file  a  transcript  of 
the  judgment  bek>w ;  and,  on  his  motion,  the  court  will  docket  it,  and  enter  up 
a  judgment  in  his  favor,  similar  to  that  entered  by  the  justice,  and  for  all  the 
costs  that  have  accrued  in  court,  and  award  execution  thereon ;  or,  the  court, 
iBit  the  instance  of  the  appellee,  wiU,  in  such  case,  dismiss  the  appeal,  at  the 
costs  of  the  appellant,  and  remand  the  cause  to  the  justice,  to  be  proceeded  in 
as  if  no  appeal  had  been  taken  .^ 

(a)  Swan's  Stat.  513  (  43.  (f ;  15  Ohio  Rep.  556. 

(b)  Id.  lb,,  t  44.  (g)  Wrigbt  417 ;  4  Ohio  Rep.  200. 
(e)  See  ante,  188,  and  notea.                                (h)  Swan's  Stat.  514,  sec.  52. 

(d)  6  Ohio  Rep.  388.  (i)  See  ante,  p.  993. 

(e)  Swanl  Stat.  514,  see.  51.  ( j)  Swan's  Stat.  518,  sec.  45. 
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If  the  plaintiff  hekm  appeab,  aad  files  the  tnnscript,  and  then  faib  to  de- 
clare or  otherwise  neglect  to  prosecute  the  suit  to  final  judgment,  and  so,  he- 
edmes  nonsuit,  the  court  will  render  judgment  against  him  for  the  amount  ren- 
dered against  him  hy  the  justice,  together  with  interest  and  costs,  and  award 
execution  as  in  other  cases.^ 

If  holh  partly  fail  to  enter  the  appeal,  during  the  term  neit  after  the  ap- 
peal taken  below,  the  clerk  certifies  the  fact  to  the  justice;  or,  if  the  appeal 
was  entered  and  dimiissed,  he  so  certifies ;  and  thereupon  the  justice,  on  re- 
ceiTing  the  certificate,  issues  execution  on  the  judgment.' 

So,  if  the  appeal  is  quashed  by  reason  of  any  irregularity  in  entering  it 
a  transcript  of  the  (Mpder  is  lodged  with  the  justice,  who  then  issues  execution 
on  the  judgment."^ 

In  geneml,  the  appeflee  files  the  transcript  and  takes  a  judgment,  where  the 
iq[>peliant  fails  to  enter  the  appeal ;  for,  the  surety  in  the  recognizance  of  i^ 
peal  is  not  liable,  if  the  appellant  fails  to  enter  the  i^peal,  unlets  the  aj^peal  is 
dismissed,  or  jndgm^t  is  entered,  in  the  Court  of  Coounon  Pleas,  against  the 
appellant.* 


SbC.   ni,      FOBXS  OF  JOURNAL  BNTRIXS. 

1.    appeal  Quashed. 

On  motion  to  the  court  by  Mr.  O.,  counsel  for  the  appellee,  it  is  ordered, 
that  the  appeal  taken  in  this  cause  be  and  the  same  is  hereby  quashed,  for  the 
reason  [here  state  the  reason  as  thus :  that  the  recognizance  was  not  taken 
within  ten  days  from  the  rendition  of  the  judgment  Q  Whereupon  it  ia  consid- 
ered, that  the  appellee  recover  of  the  appellant  his  costs  herein  expended, 
taxed  to dollars.' 


2.    Change  of  Recognizance^  on  Jppeaif  when  Surety  wanted  as  a  Witness. 

On  motioQ  to  the  court  by  Mr.  O.,  counsel  for  the  appellant,  and  it  appear- 
ing to  the  satisiiMStion  of  the  court  that  the  testimony  of  T.  W.,  who  is  security 
in  the  recognizance  for  the  appeal  of  this  cause,  is  required  by  the  appellant, 
it  is  thereupon  ordered,  that  said  recognizance  be  changed,  and  that  X.  T.  be 
aabstitued  in  the  place  of  the  said  T.  W. ;  and  thereupon  the  said  X.  T.  ap- 

(k)  Id.  514.  sec.  46.  A  copy  ci  Uub  order  is  lodged  with  tke  juetioe, 

(1)  Id.  lb.,  sec.  47.  who  thereupon  iasueB  ezecation  in  the  same 

(m)  Id  B).,  sec  51.  manner  ns  if  no  appeal  had  been  taken ;  Ibid, 

(n)  Id.  lb.,  MC.  49.  If  an  appeal  be  quashed  for  want  of  juriadietioD 

(a)  The  cauae  for  quashing  the  appeal  must  in  the  justice,  there  can  be  no  judgment  for 

be  stated  in  tha  ocder ;  Swan's  Stat  514,  sec.  61.  costs ;  Wright,  417. 
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peaied  in  open  court,  and  acknowledged  himself  to  be  indebted  to  the  said  A. 

B.  in  the  sum  of dollars,  conditioned  for  the  payment  of  the  debt  or  dam- 

ages»  and  costs  that  have  accrued,  or  that  may  be  adjudged  against  the  appel- 
lant in  this  court ;  and  it  is  further  ordered,  Qthat  the  recognizance  of  the  said 
X.  Y.  be  certified  to  A.  S.,  the  justice  of  the  peace  from  whose  judgment  this 
cause  was  appealed ;  or  aoy,  that  the  recognizance  of  the  said  X.  Y.  be  re- 
corded in  this  court.3 


8.     The  like^  where  the  Recognizance  i$  insuffldent  in  Form  or  Amount. 

On  motion  to  the  court  by  Mr.  O.,  counsel  for  the  appellant,  and  it  appearing 
to  the  satisfacticm  of  the  court,  that  the  recognizance  for  the  appeal  of  this  cause 
is  insufficient,  in  (^form  or  amount,  as  the  case  may  he^  it  is  thereupon  order- 
ed, that  said  recognizance  be  renewed ;  and  thereupon  X.  Y.  appeared  in  open 
court,  and  acknowledged  himself  to  be  indebted,  [dbc.  >  Conclude  as  in  last 
Precedent* 


4.     Transcript  filed  by  ^ppelleCf  and  Judgment  thereon. 

A.  B.  this  day  filed  a  transcript  of  the  proceedings  and  judgment  of  A.  S., 

a  Justice  of  the  Peace  of township,  in  a  certain  cause  wherein  the  said 

A.  B.  was  plaintifiT  and  C.  D.  defendant,  and  which  cause  was  appealed  to  this 
Court  by  the  said  C.  D.,  and  thereupon  on  motion  of  the  said  A.  B.  by  Mr. 
O.,  his  counsel,  and  it  appearing  to  the  satisfaction  of  the  Court  that  the  said 
C.  D.  has  failed  to  deliver  a  transcript  of  the  proceedings  and  judgment  afore- 
said to  the  clerk  of  this  Court,  and  to  cause  his  said  appeal  to  be  docketed, 
within  the  time  required  by  law,  it  is  ordered,  that  said  cause  be  docketed  in 
behalf  of  the  said  A.  B.,  and  thereupon,  on  motion  of  said  A.  B.,*  it  is  con- 
sidered by  the  Court,  that  the  said  A.  B.  recover  of  the  said  C.  D.  the  sum  of 
[the  amouiU  of  the  judgment  beloui]  dollars,  together  with  his  costs  in  this 
Court  expended,  taxed  to  -^—  dollars. 


5.     TVanscript  filed  by  Appellee  and  SuU  dismissed. 

Proceed  as  in  the  last  precedent  to  the  *.]  It  is  ordered  that  said  appeal  be 
dismissed,  and  that  said  cause  be  remanded  to  the  said  Justice  of  the  Peace  to 
be  proceeded  in  as  if  said  appeal  had  not  been  taken ;  and  it  is  considered 
that  the  said  appellee  recover  of  the  appellant  his  costs  herein,  taxed  to 
dolhrs  — —  cents. 
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Fonn  of  Judgment. 


6.    JlppeUant  NanntUed  and  Jtidgmeni  for  AppdUe. 

'  This  day  came  the  said  A.  B.  by  his  attorney,  and  the  said  C.  D.  being 
called,  came  not,  nor  does  he  further  prosecute  his  suit ;  therefore  it  is  consid- 
ered, that  the  said  A.  B.,  (the  appellee,)  recover  of  the  said  C.  D.  the  sum  of 
— —  dollars,  [the  amotmi  of  the  Justict^B  judgment  with  intereet^  together 
with  his  costs  in  this  behalf  expended,  taxed  to dollars. 
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Sec.  L    in  what  cases  an  attachment  may  issue. 

Attachment  is  a  proceeding,  by  which  the  property  and  efiects  of  an  ab- 
sconding debtor,  or  a  non-resident  of  the  state,  are  subjected  to  seizure  and 
sale,  for  the  payment  of  his  debts.' 

The  remedy  is  applicable  only,  where  the  relation  of  debtor  and  creditor 
sabsists,  and  to  cases  arising  out  of,  founded  upon  or  sounding  in  contiact ;  or 
upon  a  judgment  or  decree  of  some  court  of  law  or  chancery.^ 


(a)  Swmnli  Stat.  88,  tee.  1. 


(b)  Id.  91,  mo,  9. 
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Of  the  Prndpe  and  Affidavita 

The  party  sued  must  be  either  a  non-resident  of  the  state,  or  an  absconding 
debtor.*" 

A  creditor  is  not  authorized  to  resort  to  process  of  attachment  against  joint 
debtors,  unless  they  are  all  non-residents,  or  haye  absconded.  So  long  as  one 
of  the  joint  debtors  remains  within  the  jurisdiction,  and  can  be  personally 
served  with  process,  the  creditor  must  resort  to  a  common  law  action.' 

When  however,  two  or  more  are  jointly  bound  or  indebted,  either  as  jcmit 
obligors,  partners  or  otherwise,  the  writ  of  attachment  may  be  issued  against 
the  separate  or  joint  estates,  or  both  of  such  debtors,  in  any  time,  in  the  same 
manner  and  under  the  same  restrictions  as  is  provided  by  law  in  other  cases.* 

The  statute  is  silent  as  to  foreign  corporations. 


SXC.   11.      THB  FRJECIPE  ANB  AFYTDLrTTB  TO  PROCURE  PR0GK8S  AND  THBIE  FORX. 

No  writ  of  attachment  can  issue  until  the  proper  affidavit  is  filed  with  the 
clerk  of  the  court. 

Th{s  affidavit  may  be  made  by  the  creditor,  (and  whether  a  non-resident  or 
not,)  or  his  agent  or  attorney  ;  and  before  any  officer  authcmaed,  generally,  to 
administer  oaths/ 

The  affidavit  must  set  forth,  that  the  debtor  hath  absconded,  to  the  injury  of 
his  creditors ;  or,  that  such  debtor  is  not  a  resident  of  the  state,  as  the  affiant 

verily  believes/ 

If  the  creditor  intends  to  obtain  property  in  the  hands  of  a  third  persam 
belonging  to  the  debtor ;  or  intends  to  proceed  against  a  person  who  owes  the 
debtor,  either  the  creditor,  or  some  other  credible  person,  must  make  oath,  that 
he  has  good  reason  to  believe,  and  does  believe,  that  such  third  person  has 
property  in  his  possession,  belonging  to  the  defendant  in  attachment*  The 
property  must  be  described  in  the  affidavit.' 

The  person  who  owes,  or  has  propelty  of  the  defendant  in  his  possession,  is 
called  the  garnishee. 

If  the  creditor,  or  other  credible  person  will  file  an  affidavit,  setting  forth 
that  he  has  good  reason  to,  and  does  really  believe,  that  such  garnishee  will 
abscond  before  judgment  and  execution  can  be  had  against  him,  or  that  any 
other  person  (naming  him)  hath  any  property,  moneys  or  credits  of  the  defend- 
ant in  his  possession,  or  is  indebted  to  the  defendant,  and  he  is  in  fear  such 
other  person  will  abscond,  as  above  mentioned,  the  statute  provides,  that  the 
plaintiff  may  institute  a  suit  by  capias  ad  respondendum  against  such  garn- 
ishee, or  other  person  who  may  be  held  to  special  bail ;  and  points  out  the 
mode  in  which  such  suit  by  capias  may  be  conducted.*    But  as  these  provis- 

(e)  6wan%  Slat.  88,  eac  1.  (f)  Id.  6&  aee.  1. 

id)  4 OUo Rep.  132, 140.  (g)  Id.89,aM.ft. 

(e)  Swan*B  Stat.  99,  mc.  13.  (h)  Id.  89,  90, 
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Form  of  Praecipe  and  AfSdavit. 


ions  of  the  statute  were  enacted  prior  to  the  non- imprisonment  act,  the  courts 
only  can  determine  whether  the  last  mentioned  law  has  been  repealed.'  Pro- 
bably not. 

Form  for  Frssdpa  and  •Affidavit  for  a  Writ  of  Attachment, 

A.  B.  1  In  Assumpsit,  for  debt,  as  the  case  may  be ; 
V.      ^      stating  the  damages,  or  debt  and  damages^ 
C.  D,  J       as  in  preceding  formSy  ante  107,  108. 

Issue  a  writ  of  attachment,  returnable  at  next  term.  Indorse,  suit  brought 
for,  [dbc,  stating  the  cause  of  action  as  directed  in  preceding  formSf  ante  133 
to  139. 

To  the  Clerk  of Com.  Pleas. 

J.  S.,  Attorney  for  Plaintiff. 
lDater\ 

The  State  of  Ohio,     ^ 
County,  ss.  5 

The  above  named  A.  B.  makes  oath  and  says,  [or  if  the  affidavit  be  made 
by  an  agent  or  attorney,  say :  T.  P.  makes  oath  and  says,  that  he  is  the  agent, 
[or  attorney]  of  the  above  named  A.  B.,  and  duly  authorized  to  collect  the 
above  mentioned  debt  and]  that  the  above  named  C.  D.  is  justly  indebted  to 

the  said  A.  B.  in  the  sum  of doUars  and  more,  and  in  the  manner  decri- 

bed  in  the  above  praecipe  ;  and  that  the  said  C.  D.  [hath  absconded  to  the 
injury  of  his  creditors,  or  say,  is  not  a  resident  of  the  state  of  Ohio,]  as  he, 
the  said  [A.  B.  OY  T.  P.]  verily  beUeves. 

Sworn  to,  and  subscribed  before  me,  Signed, 

this day  of a.  d. . 

T.  P.,  Justice  Peace County,  Ohio. 

If  you  proceed  against  a  garnishee,  add  to  the  above  form,  after  the  words 
^*  verily  believes,''^  the  foU owing  r\  And  the  said  A.  B.  makes  oath  and  further 
says,  that  he  has  good  reason  to,  and  does  verily  believe,  that  G.  G.,  residing 

in ,  has  in  his  possession  the  following  property,  belonging  to  the  above 

named  C.  D.,  to  wit :  [Here  describe  the  property  J] 


The  affidavit  against  the  garnishee  may  be  filed  separately,  at  any  time  be- 
fore the  writ  of  attachment  is  returned ;  and  when  filed  separately,  or  after  the 
writ  of  attachment  is  issued,  may  be  in  the  form  following : 

(i)  See  Id.  lb.  646. 

74 
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•,."•1 

.  D.J 


A.  B. 
C 


Form  of  Affidavit  against  a  Garnishee, 


Com.  Pleas.     In  Attachment. 


The  above  named  A.  B.  [or  other  credible  persori]  makes  oath  and  says, 
that  he  has  good  reason  to,  and  does  verily  believe,  that  G.  G.  has  in  his  pos- 
session the  following  property,  belonging  to  the  above  named  C.  D.,  to  wit : — 

[Here  describe  the  property,'] 

*  Signed, 

Sworn  to  and  subscribed,  [^^c] 


Sec.    III.      THE  ISSUING  AND  FORM  OF  THE  WRIT  OF  ATTACHMENT. 

If  the  clerk  of  the  court  issues  the  writ,  without  an  affidavit  filed,  such  writ 
will  be  quashed  at  his  costs .^ 

The  writ  is  directed  to  the  sheriff  or  coroner,  (as  the  case  may  require,)  com- 
manding him  to  attach  the  lands,  tenements,  goods,  chattels,  rights,  credits, 
moneys  and  effects  of  the  defendant,  wheresoever  they  may  be  found. 

Form  of  the  Writ  of  Attachment, 

[seal.]     The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of  said  County,  Greeting : 

We  command  you  to  attach  the  lands,  tenements,  goods,  chattels,  rights, 
credits,  moneys  and  effects  of  C.  D.,  wheresoever  they  may  be  found,  and  the 
same  to  keep,  or  so  to  provide  that  the  same,  or  the  value  thereof,  may  be 
forthcoming,  to  answer  the  judgment  of  our  Court  of  Common  Pleas,  within 
and  for  the  said  county  of ,  in  a  certain  action  on  the  case,  therein  prose- 
cuted by  A.  B.  against  the  said  C.  D.,  for dollars  damages ;  and  in  what 

manner  you  shall  execute  this  writ,  make  appear  to  our  said  Court  of  Common 
Pleas,  on  the  first  day  of  their  next  term  ;  and  have  you  then  there  this  writ. 

Witness,  T.  T.,  Clerk  of  our  said  Court  of  Common  Pleas,  this day  of 

— ,  A.  D.    ■ 

T.  T.,  Clerk. 


SeO.  IY.   the  service  and  return  OF  THE  ATTACHMENT,  WHEN  NO  QSE  FRB- 

FERS  A  CLAIM  TO  THE  PROPERTY  ATTACHED. 

If  the  attachment  was  issued  at  the  suit  of  a  person  who  is  not  a  freeholder 
or  a  resident  of  the  county,  the  sheriff  is  not  bound  to  serve  it,  unless  it  is  in- 
dorsed by  some  freeholder  of  the  county,  as  security  for  costs.* 

( j)  Swan'B  Stat.  68,  set.  1.  (k)  Id.  88,  sec,  1. 
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The  Service  of  the  Writ — Inventory  —  Redelivery  Bond. 

When  the  officer  serves  the  writ,  he  must  have  two  freeholders  of  the 
county  with  him,  and  attach  the  property  in  their  presence.  The  statute  pre- 
scribes the  mode  in  which  this  is  to  be  done,  thus :  The  officer  with  the  writ 
in  hand,  and  the  property  before  him,  should  make  the  following  declaration, 
in  the  presence  of  the  two  freeholders :  **  By  virtue  of  this  writ,  I  attach  this 
property  at  the  suit  of  A.  B." 

The  officer  will  then  administer  to  the  two  freeholders  an  affirmation,  or  an 
oath,  in  the  form  following  : 

You  do  each  solemnly  swear,  in  presence  of  Almighty  God,  that  you  will 
make  a  true  inventory  and  appraisement  of  nil  the  property  attached  by  me, 
in  your  presence,  at  the  suit  of  A.  B. 

The  officer  and  freeholders  will  then  proceed  to  inventory,  and  appraise 
the  property  attached,  making  out  the  same  in  the  form  following : 

Form  of  the  Inventory  of  Property  Attached. 

An  inventory  and  appraisement  of  property  attached  by  S.  S.,  sheriff  of 

county,  at  the  suit  of  A.  B.  against  C.  D.,  by  virtue  of  a  writ  of  attachment 

issued  out  of  the  Court  of  Common  Pleas  of  said  county,  made  this day 

of ,  A.  D. ,  by  the  said  sheriff,  and  E.  F.  and  G.  H.,  two  freeholders 

of  said  county^  the  said  E.  F.  and  G.  H.,  in  whose  presence  the  said  property 
was  attached,  being  first  duly  sworn  [or  affirmed]  by  said  sherifi,  as  the  law 
directs,  to  wit : 

Dob.    Cte. 

One  sorrel  horse,  appraised  at     -  -  -  -        50  00 

One  two  horse  wagon,  *«      *•      -  -  -  -        25  50 

One  hundred  acres  of  land,  situate  in  said  county  of ,  and  bounded  and 

described  as  follows :  -[Here  insert  the  boundaries^  fyc.  If  the  title  be  an 
eqtdtable  one^  or  a  leasehold  or  other  estate,  so  state.'] 

ISigned]  S.  S.,  Sheriff  of Co. 

E.  F. 
G.  H. 

The  property  attached  remains  in  the  hands  of  the  officer,  unless  the  gar- 
nishee, in  whose  possession  it  may  be  found,  shall  give  bond  to  the  officer, 
with  two  sufficient  sureties,  freeholders  of  the  county,  in  double  the  appraised 
value  thereof,  with  condition  that  the  same  property,  or  its  appraised  value  in 
money,  shall  be  forthcoming,  to  answer  the  judgment  of  the  court.  If  the ' 
property  is  lost  or  destroyed,  however,  by  unavoidable  accident,  the  court  will 
remit  the  value  thereof,  to  the  obligors  in  the  bond. 

The  bond  may  be  in  the  form  following : 

Form  of  Bond  to  the  Sherij^  tq)on  Redelivery  of  Property, 

Know  all  men  by  these  presents,  that  we,  T.  F.,  E.  F.  nad  G.  F.,  [two 
freeholders  of  the  county]  are  held  and  fihnly  bound  unto  T.  S.,  sheriff  of  the 
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Sherifi's  Return. 


county  of ,  in  the  State  of  Ohio,  in  the  penal  sum  of  [double  the 

appraised  value  of  the  property"]  dollars,  for  the  payment  of  which,  well  and 
truly  to  be  made,  we  do  by  these  presents  jointly  and  severally  bind  ourselves. 

Sealed  with  our  seals,  and  dated  this day  of ,  a.  d. . 

The  condition  of  the  above  obligation  is  such,  that,  whereas,  by  virtue  of  a 
writ  of  attachment  issued  from  the  Court  of  Common  Pleas  of  the  said  county 

of ,  against  C.  D.  at  the  suit  of  A.  B.,  bearing  date  the day  of , 

A.  D. ,  the  said  sheriff  hath  seized  upon  and  taken  the  following  property, 

in  the  possession  of  the  said  T.  F.,  to  wit,  [description]  and  which  has  been 

appraised,  according  to  law,  to dollars,  and  upon  the  ensealing  of  these 

presents  is  redelivered  to  the  said  T.  F.  Now,  if  the  said  property  above  de- 
scribed, or  its  appraised  value  in  money,  shah  be  forthcoming  to  answer  the 
judgment  of  said  court,  then  this  obligation  shall  be  void;  otherwise  in  full 

force. 

T.  F.,   [Seal.] 

E.  F.,    [Seal.] 

G.  F.,   [Seal.] 

Fbrm  of  Sheri^s  Return, 

[Annex  the  inventory  and  appraisement  to  the  writ,  and  then  indorse  on 
the  writ  the  following  return ;] 

July  1,  18 — .  Having  this  writ,  I  went  to  the  place  where  the  defendant's 
property,  described  in  the  annexed  inventory  and  appraisement,  was  situate, 
and  then  and  there,  in  the  presence  of  E.  F.  and  G.  H.,  two  freeholders  of  the 

county  of ,  named  in  said  inventory,  attached,  and  did  declare  in  their 

presence  and  hearing,  that  by  virtue  of  said  writ  I  attached  said  property ;  and 
I  did  then,  with  said  two  freeholders,  after  administering  to  them  an  oath  truly 
to  inventory  and  appraise  said  property,  make  a  true  inventory  and  appraise- 
ment of  all  the  property  attached,  and  which  said  inventory  and  appraisement, 
signed  by  me  and  said  freeholders,  is  annexed  to,  and  returned  with  this  writ.* 
Said  property  [now  remains  in  my  hands ;  or  say,  if  the  fact  be  «o,]  was  de- 
livered to  G.  G.,  in  whose  possession  it  was  found,  upon  bond  and  security 

given  by  him,  as  required  by  law. 

S.  S.,  Sheriff  of Co. 

[Date.]  ' 


Sec.  V.      THE  MODE  OF  PROCEEDING  AND  FORMS  WHERE  THE  PROPERTY  AIT  ACHED 

IS  CLAIMED  BT  A  THIRD  PERSON. 

The  officer,  after  attaching  the  property,  and  having  the  same  invenloried 
and  appraised  in  the  mode  pointed  out  in  the  preceding  section,  will  then 
attend  to  the  demands  of  claimants  of  the  property. 
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Proceedings  when  a  third  person  claims  the  Property. 


If  any  of  the  property  attached  is  claimed  by  any  person,  other  ihan  tte 
defendant,  the  officer  must  forthwith  gi^e  notice  in  writing,  to  some  justice  of 
the  peace  of  the  county,  in  which  he  must  set  forth  the  names  of  the  plaintitf 
and  defendant  in  attachment,  the  name  of  the  person  or  persons  claiming,  and 
also  a  schedule  of  the  property  claimed.* 

This  notice  and  schedule  may  be  in  the  form  following : 

Form  of  Notice  by    Sheriff  that  Property  attached  is  claimed  by  a  third 

nerson. 


person 

A.  B. 

V.       I  In  Attachment,  pending  in  — — —  Com.  Pleas. 
C. 


..  B.-J 
V.       I  In 
!.  D.J 


To  G.  H.,  Esq.,  Justice  of  the  Peace  in  and  for county  : 

You  are  hereby  notified,  that  I  have  attached,  by  virtue  of  a  writ  of  attach- 
ment issued  by  the  Court  of  Common  Pleas  of  said  county,  at  the  suit  of  the 
above  named  A.  B.,  against  said  CD.,  certain  property  as  belonging  to  said 
C.  D.,  [part  of]  which  property  is  claimed  by  one  C.  C.  The  following  is  a 
schedule  of  the  said  property  claimed  by  said  C.  C,  to  wit :  [here  describe 
the  property  in  the  same  manner  as  in  the  inventory,"] 

S.  S,,  Sheriff  of  —  county. 

[Date.] 

The  officer  retains  possession  of  the  property,  unless  he  receives  an  order 
of  restitution  from  the  justice.  If  such  order  is  received,  the  officer  will 
deliver  up  the  property  to  the  claimant,  taking  his  receipt  and  retaining  the 
order  of  restitution. 

If,  however,  an  appeal  is  taken  and  bail  given  on  the  appeal  within  five 
days  after  the  judgment  of  the  justice  is  rendered,  the  officer  may  deliver  over 
the  property  to  the  claimant,  if  he  will  enter  into  bond  to  the  officer  in  double 
the  appraised  value  of  the  property,  with  one  or  more  sureties,  approved  by 
the  officer,  conditioned  that  the  same  property,  or  the  appraised  value  thereof, 
in  money,  shall  be  forthcoming  to  answer  any  judgment  that  may  be  recovered 
by  the  plaintiff  or  other  creditor  against  the  defendant  in  attachment,  in  case 
the  right  to  such  property,  or  any  part  thereof,  shall  be  determined  against 
said  claimant."' 

The  bond  of  the  claimant  may  be  in  the  form  following : 

Form  of  Bond  made  by  the  claimant  of  Property  attached^  to  the  Sheriffs 
when  the  tried  of  the  Sight  of  Property  is  appealed  to  the  Court  of  Com- 
mon  Pleas* 

Know  all  men  by  these  presents,  that  we,  C.  C,  E.  F.  and  G.  H.,  are  held 
and  bound  to  S.  S.,  sheriff  of county,  Ohio,  in  the  sum  of  [Acre  insert 

(I)  Swan's  Stat.  90,  sec.  7.  (m)  Id.  91,  sec.  8. 
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double  the  appraised  value  of  the  property  claimed^']  for  the  payment  of 
which  we  do  hereby  jointly  and  severally  bind  ourselves.  Sealed  with  our 
seals,  and  dated  this  —  day  of ,  a.  d. . 

The  condition  of  the  above  obligation  is  such,  that  whereas,  by  virtue  of  a 
certain  writ  of  attachment  issued  from  the  Court  of  Common  Pleas  of  said 
county,  at  the  suit  of  A.  B.  against  C,  D.,  the  said  sheriff  attached  the  follow- 
ing  described  property  as  the  property  of  the  said  C.  D.,  which  was  claimed 
by  the  said  C.  C,  and  which  was  appraisec^as  follows,  to  wit :  [describe  the 
property  as  in  the  inventory,  with  the  appraised  value."]  And  whereas,  such 
proceedings  were  duly  had  upon  the  trial  of  said  claim  before  G.  H.,  esquire, 
justice  of  the  peace  of  said  county,  that  judgment  was  rendered  in  the  premi- 
ses against  said  claimant,  from  which  judgment  said  C.  G.  appealed  to  the 
said  Court  of  Common  Pleas,  and  entered  bail  as  required  by  law. 

Now,  if  the  said  property  above  described,  or  the  appraised  value  thereof,  in 
money,  shall  be  forthcoming  to  answer  any  judgment  that  may  be  recovered 
by  the  said  A.  B.  or  other  creditor  of  C.  D.,  against  the  said  C.  D.,  the  defend- 
ant in  said  attachment,  in  case  the  right  to  said  property,  or  any  part  thereof, 
shall  be  determined  against  the  said  C.  C,  then  this  obligation  to  be  void,  other- 
wise in  full  force. 

[Signed]  *  [|skal.] 

[^SEAL.] 

[seal.'] 

Upon  the  appeal  of  the  claimant,  he  is  the  plaintiff  in  the  Court  of  Com- 
mon Pleas,  and  declares  in  trover ;  and  the  special  matter  may  be  given  in  evi- 
dence." 

Fitrm  of  the  Return  of  the  Sheriff  where  property  attached  is  claimed  by  a 

third  person* 

Proceed  as  in  the  preceding  form^  ante,  p,  1194,  to  the  asterisk,  and  then 
as  follows  :]  of  the  property  so  attached,  C.  C.  claimed  the  following :  [here 
describe  the  property  attached  in  like  manner  as  decribed  in  tJie  inventory, ~] 
Gave  immediate  notice  of  said  claim,  with  a  schedule,  &c.,  to  G.  H.,  a  justice 
of  the  peace  of  said  county.  Oct.  23,  1857,  I  received  the  order  of  restitution 
hereunto  annexed,  and  in  pursuance  thereof,  delivered  said  property  to  said  C. 
C,  or  if  the  fact  be  so,  add,  the  said  C.  C.  [or  C.  D.]  having  taken  and  per- 
fected his  appeal  from  the  judgment  of  said  G.  H.  upon  the  trial  of  said  claim, 
said  property  claimed  was  delivered  to  said  C.  C.  upon  bond  and  security 
given  by  him,  as  required  by  law.] 

S.  S.,  Sheriff  of county. 

[Date.] 

(n)  Swan's  Stat.  91,  sec.  8. 
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SbC.  YI.      the  SERTICB  of  process  AOAINST  a  OARNISHEEy  WITQ  FOBMS. 

We  have  already  seen,  that  in  order  to  proceed  against  a  third  person,  who 
owes  the  defendant  in  attachment,  or  who  has  property  in  his  possession 
belonging  to  the  defendant,  it  is  necessary  to  file  an  affidavit  to  that  effect,  the 
form  of  which  has  already  been  given.P 

A  copy  of  this  affidavit  is  placed  in  the  hands  of  the  officer  who  has  the 
writ,  and  if  the  officer  can  come  at  the  property,  he  attaches  it  under  the  writ 
of  attachment,  and  the  garnishee  is  not  served  with  any  process  or  notice. 
But  if  the  officer  cannot  come  at  the  property,  he  must  leave  with  the  garni- 
shee as  well  a  copy  of  the  writ  of  attachment,  as  the  aiBdavit,  indorsing  on 

each  copy  the  words,  "  A  true  copy.     Attest :  S.  S.,  sheriff  of county." 

The  officer  must  also  leave  with  the  garnishee  a  written  notice,  that  he  appear 
in  court  at  the  return  of  the  writ.^.   This  notice  may  be  in  the  form  following : 

Form  of  Notice  to  the  Garnishee, 

To  G.  G. : 

Yott  are  hereby  notified  to  appear  in  the  Court  of  Common  Pleas  of 


county,  on  the  return  day  of  the  writ  of  attachment,  a  copy  of  which  is  here- 
with delivered  to  you,  to  wit,  on  the  first  day  of  the  next  term  of  said  court. 

S.  S.,  Sheriff  of county. 

[Date.] 


The  return  of  the  sheriff,  so  far  as  respects  a  garnishee,  may  be  in  the  form 
following: 

Form  of  Return  by  Sheriff^  when  Garnishee  is  served* 

[Annex  to  the  writ  the  attested  copy  of  the  affidamty  and  a  copy  of  the 
notice  to  the  garnishee,'] 

I  could  not  come  at  [thus  in  statute']  the  property  alleged  to  be  in  the  pos- 
session of  G.  G.,  [the  name  of  the  garnishee,]  and,  October  23,  1857,  I  left 
with  said  G.  G.,  [or,  at  his  usual  place  of  residence,  he  being  absent,]  a  copy 
of  this  writ,  and  of  the  affidqivit  and  notice  hereunto  annexed. 

S.  S.,  Sheriff  of county. 

[Date.] 


Sec.   Vn.   FR0CEBD1N68  AT  THE  FIRST,  OR  RETURN  TERM  OF  THE  ATTACHMENT. 

If  no  property  is  attached,  or  none  remains  liable  to  the  attachment,  no  fur- 
ther proceedings  can  be  had  in  the  case." 

(o)  7  Ohio  Rep.  (part  1,)  273 ;  and  see  9  Ohio  Rep.  108 ;  17  Ohio  Rep.  409.      (p)  See  ant^  1 190. 
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Proceedings  at  the  return  Term. 

The  attorney  for  the  plaintifi*  must  see  that  an  advertisement,  stating  the 
names  of  the  parties,  the  time  when,  from  what  court,  and  for  what  sum,  the 
writ  issued,  is  inserted  in  a  newspaper  printed  in  the  state,  and  nearest  the 
place  where  the  attachment  issued,  within  thirty  days  fr(?m  the  time  the  writ 
is  returned,  and  for  six  weeks  successively.  Neglect  to  have  the  notice  so  pub- 
lished, will  be  visited  with  a  dismissal  of  the  suit,  and  costs.^ 

The  clerk  of  the  court  is  required,  by  law,  to  make  out  the  advertisement, 
and  deliver  it,  on  demand,  to  the  plaintifi"  or  his  attorney .^ 

The  advertisement  may  be  in  the  form  following ; 

Fbrm  of  Notice  for  Publication. 

ATTACHMENT. 

On  the day  of ,  a.  d. ,  A.  B.  caused  to  be  issued  from  the 

Court  of  Common  Pleas  of county,  Ohio,  a  writ  of  attachment,  for  the- 

sum  of  [here  insert  the  amount  claimed  in  the  writt']   against  the  property 

and  effects  of  C.  D.;  which  writ  has  been  served  and  returned. 

Attest 
[Date.]  '  T.  C,  Clerk Com.  Pleas. 

S.  S.,  Attorney  for  Plaintiff. 

To  Printer :  Publish  six  weeks  successively. 


At  the  appearance  term  the  defendant  in  attachment  must  be  called,  and  his 
default  entered  ;*»  and  a  journal  entry  thereof  made  in  the  form  following  : 


Journal  Entry  at  the  Appearance  Term, 

A.  B.  . 

Attachment.     1st.  Default. 
C. 


L.  B.  I  . 
V.     I  In 
1.  D.J 


JThis  day  came  the  plaintiff  by  his  attorney,  and  the  defendant  being  three 
times  called  to  come  into  court,  &c.,  came  not,  but  made  default ;  Qand  this 
cause  is  continued.] 

If  a  garnishee  has  been  notified  to  attend,  his  examination  under  oath,  must 
be  reduced  to  writing,  and  should  be  entered  on  the  journal  before  the  suit  in 
attachment  is  continued. 

The  examination  of  the  garnishee  may  be  reduced  to  writing  and  entered 
on  the  journal  in  the  form  following : 


C.  D.J 


Form  of  Journal  Entry  relating  to  Garnishee. 


In  Attachment. 


This  day  came  G.  G.,  garnishee  herein,  and  in  open  court,  after  being  duly 

(p)  SwEn'8  Stat,  89,  sec.  3.  (q^  lb.  91,  sec.  9. 
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Proceedings  at  the  first  and  second  Term. 


sworD,  was  questioned,  and  answered,  toaching  the  property  and  credits  of  the 
defendant,  in  his  possession,  as  follows : 

Question  by  Plaintiff, 

Answer  of  G.  G, 

No  further  proceedings  are  had  in  relation  to  the  garnishee,  until  the  suit  in 
attachment  is  determined/ 

Animals  and  property  of  a  perishable  nature,  may  be  sold  by  order  of  the 
court,  at  any  time  after  the  return  of  the  writ.  The  order  in  such  case  may  be 
in  the  form  following : 


V.     I  In 
!.  D.J 


A.  B.  , 

Attachment. 
C. 


On  motion  of  the  pktintifT,  and  it  appearing  to  the  satisfaction  of  the  court, 
that  the  following  property,  attached  by  the  sheriflT,  under  the  writ  of  attach- 
ment issued  in  this  case,  is  of  a  perishable  nature,  lo  wit :  [here  describe  the 
property  as  in  the  inventory,"]  it  is  ordered  by  the  court,  that  said  property, 
together  with  the  animals  attached,  be  sold  by  the  sheriff,  in  like  manner  as  if 
levied  upon  by  execution. 


Sec.  YIII.    frogeedinos  at  the  second  term. 

Proof  of  the  publication  of  the  notice  of  the  issuing  of  the  writ,  should  be 
filed,  and  the  second  default  entered.'  Annex  to  a  copy  of  the  advertisement 
the  following  affidavit : 

Form  of  Affidavit  of  publication  of  the  Notice  of  issuing  the  Attachment, 

The  State  of  Ohio, County,  ss. 

In  open  court,  personally  appeared,  P.  P.,  who  made  oath 

that  a  notice,  a  copy  of  which  is  hereto  attached,  was  published 

•    on  the  [the  day  of  the  first  publication,']  a.  d.  — ,  and  for 

C  COPY  OF  >      ^^^  weeks  successively  thereafter,  in  the ,  a  newspaper 

I  notice.  3      printed  at      ■   ,  in  the  county  of ,  in  the  State  of  Ohio, 

and  nearest  the  place  where  the  attachment,  mentioned  in  said 

notice,  issued. 

[signed.] 

Sworn  to  and  subscribed,  in  open  court  this,  [&c.]  ? 

C.  C,  Clerk.      J 

(r)  Id.  92,  sec.  10.  (s)  See  the  form  in  the  preceding  section. 
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Proceedings  at  the  third  Term. 


Form  of  Journal  Entry  at  the  second  Term. 


V.     I  In 
.  D.J 


A.  B. 
C 


Attachment. 


This  day  came  the  plamtiff  and  made  proof  to  the  satisfaction  of  the  court, 
of  the  due  publication  of  the  notice  required  by  law,  df  the  issuing  of  the  at- 
tachment herein,  &c.,  and  in  the  manner,  and  within  and  during  the  time  pre- 
scribed by  law.  And  thereupon,  the  defendant  being  three  times  called  to  come 
into  court,  &c.,  came  not,  but  made  default ;  and  this  cause  is  continued. 


Sec.   IX.      PROCEEDINGS  AT  THE  THIRD  TERM. 

The  statute  directs  that  the  defendant  shall  be  again  called  at  the  third  tenn 
and  his  default  entered ;  and,  at  or  before  which  third  term,  the  plaintiff,  and 
every  other  creditor  of  the  defendant,  may  file  their  declarations,  setting  forth, 
in  a  proper  manner,  their  cause  of  action  :  and  it  shall  be  competent  for  the 
defendant,  at  or  before  the  third  term,  to  file  special  bail,  or  surrender  himself 
in  custody,  or  elect  to  have  the  property  attached  remain  in  custody,  and  may 
plead  to  all  or  any  of  the  declarations,  which  may  be  filed  ag^nst  him.*  If  the 
defendant  does  not  plead,  the  court  at  the  third  term,  will  proceed,  at  the  suit 
of  all  the  plaintifiTs,  as  in  other  cases  of  default ;  and  the  defendant,  or  bdj 
other  person  on  his  behalf,  may  resist  the  claims  of  any  of  the  creditors,  and 
introduce  evidence  before  the  court  and  jury,  as  in  other  cases  of  default ;  and 
have  the  like  right  to  move  in  arrest  of  judgment,  except  to  the  opinion  of  the 
court,  or  to  move  to  set  aside  the  proceedings  for  irregularity.* 

If  the  defendant  enters  special  bail,  or  surrenders  himself  into  custody,  the 
property  and  credits  attached  are  thereby  discharged,  and  the  court  will  order 
the  officer  to  deliver  the  same  to  the  defendant.' 

If  the  defendant  neither  files  special  bail  nor  surrenders  himself  into  custody, 
he  may,  notwithstanding,  plead  to,  and  defend  the  suits  brought  against  him.* 

The  declaration  of  the  plaintiff  in  attachment  may  be  in  the  usual  form. 

It  may  be  proper  for  other  creditors  who  file  declarations  against  the  defendant, 
to  commence  them  in  the  form  following : 

Form  of  commencement  oj  Declaration  against  the  Defendant. 

Com.  Pleas.     Of  the  term  of ,  a.  d. ,  [the  third  term."] 


The  State  of  Ohio,  —  County,  ss. 

A.  A.,  one  of  the  creditors  of  C.  D„  against  whose  property,  credits,  &c., 
an  attachment  hath  been  issued,  at  the  suit  of  A.  B.,  now  comes  by  J.  S.,  his 
attorney,  and  complains,  [&c.,  proceeding  as  in  the  usual  fortn. 


(t)  Swan's  Stat.  91 ,  sec.  9, 
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Proceedings  at  the  thicil  Term. 


The  common  commencement,  however,  would,  prohably,  be  sufficient,  as 
the  journal  entries  would  show  that  the  creditors  are  proceeding  by  virtue  of 
the  attachment. 

The  form  of  entering  the  special  bail  can  be  readily  made  out  from  the  forms 
heretofore  given." 

The  judgments  are  entered  in  the  usual  form,  except  that  the  heading  of 
the  entry  of  judgments  in  favor  of  creditors,  should  show  that  the  judgments 
are  taken  by  virtue  of  the  original  proceedings  in  attachment,  thus : 

Form  of  the  heading  of  the  Journal  Entry  of  Judgments, 

A.  A.  -\  In  Attachment,  issued  at  the  suit  of 

[the  name  of  the  creditor.']  (  A.  B.  [the  name  of  the  original 

V.  A  plaintiff  in  attachment^  against 

C.  D.  )  C.  D. 

This  day  came  the  said  A.  A.,  [&c.,  proceeding  as  in  the  usual  form. 

An  order  should  also  be  taken,  for  the  sale  of  the  property  attached  f  which 
may  form  a  part  of  the  entry  of  the  judgment  in  favor  of  the  original  plain- 
tiff in  attachment. 

Form  of  order  for  the  sale  of  property  attached. 

^fter  entering  the  judgment  in  favor  of  the  plaintiff*  in  attachment^  pro- 
ceed  thus :"]  —  And  on  motion  of  the  plaintiff,  the  court  do  order,  that  all  the 
property  of  the  defendant,  attached  by  virtue  of  the  writ  of  attachment  issued 
herein,  and  remaining  in  the  hands  of  the  sheriff,  with  the  lands  and  tenements 
attached,  whether  held  by  legal  or  equitable  title,  be  sold.  And  for  the  purpose 
of  distributing  the  proceeds  of  said  sale,  &c,^  among  the  several  creditors  of 
said  C.  D.,  this  cause  is  continued. 

If  judgment  is  rendered  against  the  original  plaintiff  in  attachment,  or  if  he 
otherwise  fails  to  prosecute  his  suit  to  effect,  the  proceedings  in  favor  of  other 
creditors,  who  may  have  filed  declarations,  will  not  be  affected  thereby.*'  The 
property  attached  will  remain  in  the  hands  of  the  officer  for  their  benefit  ;^  so 
that,  in  fact,  afler  proceedings  are  commenced  and  property  attached,  the  plain- 
tiff in  attachment  has  no  control  over  the  case.'' 


SSC.   X.      HOW  PBOPBRTT  IN  THE  HANDS  OF  THE  OFFICER  DISPOSED  OF,  AND  THE 

PROCEEDS  APPLIED,  WITH  FORMS. 

An  order  being  taken  for  the  sale  of  the  property  attached,  the  same  is  sold, 
under  the  same  restrictions  and  regulations,  as  if  levied  upon  by  execution.^ 

(u)    See  ante,  169.  (w)  Id.  91,  9.?,  sec.  9 ;  7  Ohio  Rep.  (part  2, ) 

(v)  Swan's  Stat.  92,  see.  11.  133. 

(X)  Id.  92.  sec.  11. 
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Execution  —  fcjole  —  Distribution. 

Upon  prfficipe  filed  for  that  purpose,  by  the  plaintiff  in  attachment,  or  if  he 
has  not  prosecuted  his  claim  to  judgment,  tht'n  by  the  creditor  in  whose  faror 
the  order  for  the  sale  is  made,  the  clerk  will  issue  an  order  in  the  nature  of  a 
venditioni  exponas.     This  writ  may  be  in  the  form  following : 

Form  of  Execution  for  the  Sale  of  Property  Attached. 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of  said  county.  Greeting  : 

Whereas  our  Court  of  Common  Pleas  of  said  county,  at  their term 

A.  D. ,  ordered  all  the  property  of  C.  D.  which  you  lately,  according  to 

our  command,  attached,  by  virtue  of  a  writ  of  attachment,  issued  at  the  suit 
of  A.  B.  against  the  said  C.  D.,  remaining  in  your  hands,  with  the  lands  and 
tenements,  whether  held  by  legal  or  equitable  title,  to  be  sold  by  you  : 

We  therefore  command  you  to  expose  to  sale  said  property,  lands  and  tene- 
ments, and  have  the  money,  arising  from  said  sale,  before  our  said  Court,  on 
the  first  day  of  their  next  term  ;  and  have  you  then  there  this  writ.     Witness, 

Whether  the  officer  should  have  the  real  estate  appraised  or  not,  under  the 
execution,  does  not  clearly  appear  from  the  statute,  which  provides  that  the 
property  **  shall  be  sold  by  order  of  the  court,  under  the  same  restrictions  and 
regulations  as  if  the  same  had  been  levied  upon  by  execution."^  It  is  likely 
that  no  new  appraisement  would  be  necessary,  but  that  the  appraisement  made 
by  the  freeholders  at  the  time  the  property  was  attached,  would  be  the  only 
appraisement  required. 

The  money,  arising  from  the  sale,  with  the  amount  which  may  be  recovered 
from  the  garnishee,  after  discharging  the  costs,  is  divided  among  the  several 
creditors,  in  proportion  to  the  amount  of  their  respective  judgments.' 

The  per  centage  can  be  struck  by  the  clerk,  or  a  reference  had  to  a  Master, 
for  that  purpose.  Upon  ascertaining  the  per  centage,  an  order  may  be  taken* 
in  the  form  following  : 

Form  of  Order  for  Distribution  of  Proceeds  of  the  Property  Attacked,  ^c 

among  the  Judgment  Creditors, 


I.  D.J 


A. 

V.       S>  In  Attachment. 
C, 


The  Court  do  find  the  amount  of  money  arising  from  the  sale  of  the  prop- 
erty attached  herein  [and  the  amount  received   from  the  garnishee,]  to  be 

dollars  —  cents,  the  amount  of  the  costs  upon  the  judgments,  rendered 

herein,  and  in  favor  of  the  other  judgment  creditors,  of  said  C.  P.,  with  the 

(y)  Id.  92,  sec.  11.  U)  92,93,  fee.  11. 
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accruing  costs,  to  be dollars cents,  leaving  the  sum  of dollars 

cents  to  be  divided  amongst  the  several  judgment  creditors  of  the  said 

C.  D.,  and  that  the  same  entitles  each  judgment  creditor  to  be  paid cents 

on  each  dollar  of  their  respective  judgments,  exclusive  of  said  costs,  and  the 
same  is  ordered  to  be  paid  accordingly. 

If  there  be  not  sufficient  to  satisfy  the  whole,  execution  may  issue  for  the 
residue  as  in  other  cases. 


Sec.  XL     proceedings  against  the  garnishee,  after  judgment  in  the 

ORIGINAL  ACTION,  WITH  FORMS. 

The  statute  provides  for  a  capias  ad  respondendum  being  issued  against  a 
garnishee,  before  judgment  in  the  original  suit  in  attachment,  upon  the  affida- 
vit of  the  plaintiff,  or  other  credible  person  being  filed,  setting  forth  that  the 
affiant  has  good  reason  to,  and  does  verily  believe  that  the  garnishee  will  ab- 
scond, before  judgment  and  execution  can  be  had  against  him,  &c.*  If  these 
provisions  of  the  statute  are  repealed  by  the  non-imprisonment  act,  proceed- 
ings against  garnishees  must  be  had  in  the  mode  pointed  out  in  the  sixth  sec- 
tion of  this  chapter. 

After  judgment  in  the  original  suit  in  attachment,  a  scire  facias  may  be 
issued  against  the  garnishee,  whose  examination  has  been  entered  upon  the 
minutes  of  the  court,  to  appear  at  the  next  term  and  show  cause  why  the 
plaintiff  should  not  have  execution  of  the  money  due  by  him  to  the  defend- 
ant, or  of  the  goods  and  chattels  of  the  defendant,  in  the  possession  of  the 
garnishee. 

The  scire  facias  may  be  in  the  form  following : 

Ibrm  of  Scire  Facias  against  the  Garnishee. 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of  said  County,  Greeting : 

Whereas  A.  B.,  on  the day  of ,  a.  d. ,  in  our  Court  of  Com- 
mon Pleas,  within  and  for  the  said  county  of ,  recovered  a  judgment,  in  a 

suit  in  attachment,  against  C.  D.,  and  in  which  said  suit,  one  G.  G.  was  served 
with  process  and  notice,  as  garnishee  therein,  and  was  duly  examined  in  the 
premises  touching  the  property  and  credits  of  the  said  C.  D.  in  his  possession, 
or  within  his  knowledge,  as  appears  of  record :  Therefore  you  are  conmianded 
to  make  known  to  the  said  G.  G.,  to  appear  on  the  first  day  of  the  next  term 
of  our  said  court,  and  show  cause,  if  any  h&  has,  why  the  said  A.  B.  should 
not  have  execution  [as  well]  of  the  money  due  by  him,  the  said  G.  G.  to  the 

(a)  Id.  69,  90,  sec.  5. 
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said  C.  D.,  as  also  of  the  goods  and  chattels  of  the  said  C.  D.,  in  the  possession 
of  him,  the  said  G.  G. ;  and  have  you  then  there  this  writ. 
Witness,  [&c.] 

This  writ  should  be  personally  served  upon  the  garnishee,  or  if  he  cannot 
be  found,  returned,  "  nihil."     If  two  writs  are  returned  "  nihil,"  the  plaintifi* 
may  proceed  in  like  manner  as  if  the  writ  were  personally  served.*^ 

If  the  garnishee  appears,  upon  the  return  of  the  scire  facias,  and  upon  oath 
or  otherwise,  to  the  satisfaction  of  the  plaintiff,  confesses  the  amount  of  the  debt 
which  he  may  owe  the  defendant  in  attachment,  or  the  value  of  the  goods  and 
chattels  of  the  defendant  in  his  possession,  and  delivers  the  same  to  the  officer, 
or  shall  pay  the  value  thereof,  and  all  moneys  from  him  owing  to  the  defend- 
ant, into  court,  the  garnishee  will  be  discharged  from  all  further  liability  on 
account  of  the  goods  so  delivered,  or  the  money  so  paid ;  and  the  costs  thereof, 
must  be  paid  out  of  the  effects  attached.' 

In  such  case,  the  journal  entry  may  be  in  the  form  following : 

Ibrm  of  Journal  Entry  where  the  Garnishee  settles  with  the  Plaintiff'  in 

•Attachment. 

A.  B.,  Plaintiff  in  Attachment,  ^ 

against  CD.  f   Upon  Scire  Facias, 

V.  ^       in  Attachment. 

G.  G.,  a  Garnishee  therein.     ) 

This  day  came  the  said  A.  B.  and  G.  G.,  and  the  said  G,  G.  having  con- 
fessed the  value  of  the  goods  and  chattels  of  the  said  C.  D.  in  his  hands,  to  the 
satisfaction  of  said  A.  B.,  [and  delivered  the  same  to  the  sheriff  who  served 
said  writ  of  attachment,  or  if  the  value  of  the  goods  is  paid  by  the  garnishee^ 

say,  and  hath  paid  the  value  thereof,  being  —  dollars cents,  into  court: 

add,  if  there  be  a  debt  due  from  the  garnishee  to  the  plaint^in  attachment, 
and  the  said  G.  G.  having  confessed  the  amount  of  the  debt  due  from  him  to 

the  said  C.  D.,  being dollars  — —  cents,  and  paid  the  same  into  court,] 

it  is  therefore  considered  by  the  court,  that  the  said  G.  G.  be  discharged  from 
all  further  liability  to  the  said  A.  B.,  ^.,  on  account  of  said  goods  so  delivered, 

and  said  moneys  so  paid ;  and  the  costs  herein  taxed  at dollars  -^— 

cents,  are  ordered  to  be  paid  out  of  the  efiects  attached. 

If  however  the  garnishee,  afler  being  served  with  the  scire  &cias,  or  on  two 
writs  returned  "nihil,"  does  not  appear  and  confess,  as  above  mentioned,  the 
plaintiff  in  attachment  may  take  judgment  against  him,  by  default ;  and  the 
court  will  proceed  to  assess  the  amount  of  the  judgment,  and  issue  execution 
therefor,  as  in  other  cases.** 

The  journal  entry,  and  judgment  by  default,  may  be  in  the  form  following : 


(b)  Id.  92,  Bee  10.  (c)  Id.  92,8ec  10.  (d)  Id.  92,  sec  10. 
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Form  of  Rtde  against  Garnishee. 

A,  B.  (plaintiff  in  attachment  ^ 

against  C.  D.)  r    Upon  Scire  Facias, 

y.  r       in  Attachment. 

G.  G.  (a  garnishee  therein.)  ) 

On  motion  of  the  said  A.  B.,  it  is  ordered  that  said  G.  G.  appear  by  to-mor- 
row morning,  at  10  o'clock,  and  plead,  or  show  cause  against  judgment  being 
entered  herein  against  him. 

Form  ofJudgmentf  by  Default ^  against  a  Garnishee. 

Entitle  the  entry  as  in  the  preceding  form,"]  This  day  came  the  said  A. 
B.,  and  the  said  G.  G.  having  failed  to  appear,  plead  or  shew  cause,  as  ruled 
to  do,  and  being  three  times  called  to  come  into  court,  &c.,  came  not,  but  made 
default:  whereupon  it  is  considered,  that  the  said  A.  B.  ought  to  recover  his 
damages  by  reason  of  the  premises.  And  neither  party  requiring  a  jury,  and 
the  court  being  fully  advised  in  the  premises,  do  find  that  the  value  of*  the 
goods  and  chattels  of  the  said  C.  D.,  in  the  possession  of  the  said  G.  G.  at  the 
time  the  writ  of  attachment  issued  against  C.  D.  was  served  on  the  said  G. 

G.,  as  garnishee,  and  liable  to  be  attached  by  said  writ,  was dollars  — — 

cents ;  and  that  there  was  also  then  due  by  him,  the  said  G.  G,  to  the  said  C. 
D.,  the  sum  of  —  dollars  —  cents,  upon  which  interest  is  now  due  to  the 

amount  of dollars cents ;  amounting,  in  the  whole,  to dollars 

—  cents ;  and  the  court  do  assess  the  damages  herein,  by  reason  of  the  pre- 
fixes, to  said  last  mentioned :    Therefore  it  is  considered  by  the  court, 

that  said  A.  B.  recover  of  the  said  G.  G.,  the  said  sum  of dollars 

cents,  and  his  costs  herein  taxed  at  •*—  dollars  -*—  cents. 

If  the  garnishee  appears,  no  declaration  is  filed  against  him,  but  he  pleads 
to  the  scire  facias.*  Unless  cause  be  shown,  the  plea  should  be  filed  at  the 
return  term  of  the  writ  of  scire  facias.  The  pleadings  are  made  up  and  the 
issue  tried  as  in  other  cases.  What  would  be  a  good  defence  against  the  suit 
of  the  absconding  debtor,  for  the  goods  or  debt  claimed  to  be  due  from  the  gar- 
nishee, may  be  set  up  by  the  garnishee  against  the  attaching  creditor.' 

The  verdict  and  judgment  against  a  garnishee,  where  an  issue  is  made  up, 
may  be  in  the  form  following : 

Form  of  Verdict  and  Judgment  against  a  Garnishee  itpon  an  Issue. 

A.  B.  (plaintiff  in,  &c.)      |  ^^^  ^^^  ^^.^^ 
G.  G.  (a  garnishee  therein.)  J       *"  Attachment 


%  I 


This  day  came  the  said  A.  B.  and  G.  G.,  [and  thereupon  came  a  jury,  to 
wit,  E.  E.,  [&c.,]  who  being  empanelled  and  sworn  the  truth  to  speak  upor 

(e)  Id.  92,  sec  10.  (f )  Wrights  Rep.  724. 
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the  issue  joined  between  the  parties,  upon  their  oaths  do  say,  or  if  the  cause 
be  submitted  to  the  court  instead  of  a  jury  ^  say:  and  waiving  a  jury,  by  con- 
sent, submit  this  cause  to  the  court  for  trial,  &c.,  upon  the  issue  joined  between 
the  parties ;  and  thereupon  the  court,  having  heard  the  evidence,  do  find^  that 
[here  state  the  finding  of  the  court  or  jury  in  the  language  of  the  issue  made 
by  the  parties,']  and  that  the  value  of — [Proceed  as  in  the  form  of  a  judgment 
by  default  against  a  garnishee^  ante  p.  1205, /rom  the  asterisk  to  the  end  of 
that  form.'] 


Sec   XII.      WHEN  an  attachment  hay  issue  to  another  C0UNT7,  AND  THE 

PR00BEDINO8  THEREON. 

If  the  plaintiff,  or  his  agent  or  attorney,  will  make  and  file  with  the  clerk, 
an  affidavit,  setting  forth  that  he  verily  believes  that  the  defendant  in  attach* 
ment,  hath  lands,  tenements,  and  real  estate,  goods  or  chattels,  situate  in  any 
other  county  (naming  such  county)  in  the  state,  the  clerk,  on  application  of 
the  plaintiff,  or  his  attorney,  will  make  out  another  writ  of  attachment,  directed 
to  the  sheriff  or  coroner  of  the  county  in  which  such  other  property  may  be, 
who  serves  and  returns  the  same,  in  the  same  manner,  and  for  neglect  is  lia- 
ble to  the  same  penalty,  as  if  such  writ  were  issued  and  returnable  in  his 
own  county.  The  same  proceedings  are  had  on  this  writ,  as  have  been  herein 
before  mentioned,  in  regard  to  the  proceedings  upon  the  original  writ.' 


Sec.  XIII.    THE  effect  of  the  death  of  the  defendant. 

We  have  already  seen  that  his  death,  after  the  writ  of  attachment  has  been 
issued,  will  not  abate  it ;  but  the  same  may  be  carried  on  to  judgment,  sale  and 
distribution,  as  if  such  death  had  not  happened.^ 


Sec.  XIV.    the  effect  of  an  attachment  having  been  previously  issued 

by  a  justice  of  the  peace. 

The  writ,  issued  from  the  Court  of  Common  Pleas,  supersedes  all  attach- 
ments issued  by  a  justice  of  the  peace,  which  may  be  undetermined  at  the  time 
of  serving  the  first  mentioned  writ.  The  sheriff  may  take  all  properly  taken 
by  the  constable,  as  if  no  writ  had  been  issued  by  the  justice  ;  but  the  plain- 
tiff in  such  attachment,  pending  before  a  justice,  and  such  other  creditors  as 
may  have  filed  their  claims  before  the  justice,  may  proceed  thereon  to  final 
judgment  before  the  justice  ;  and  a  transcript  of  the  judgments  must  be  filed 
in  the  Court  of  Common  Pleas,  and  the  parties  thereto  (plaintifis)  will  be  enti- 
tled to  the  same  distribution,  as  if  sdch  judgments  had  been  obtained  in  court; 
and  all  costs  accruing  before  the  justice,  will  be  taxed  with  the  costs  of  court, 
and  paid  as  herein  before  mentioned.^ 

(g)  Swan's  «!at.  93,  $12.        (h)  Id.  93,  $14  ;  17  Ohio  Rep.  409.       (i)  Swan^ft  Stat.  93,  $15 
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Sec    I.      NATURE  OF  THE  PROCEEDING,  AND  IN  WHAT  CASES  ALLOWED,  &C. 

The  statute  provides,*  that  steam  boats,  and  other  watercrafts,  navigating  the 
waters  within,  or  hordering  upon  this  state,  shall  be  liable  for  debts,  contracted 
on  account  thereof,  by  the  master,  owner,  steward,  consignee,  or  other  agent, 
for  materials,  supplies  or  labor,  in  the  building,  repairing,  furnishing  or  equip* 
ping  the  same,  or  due  for  wharfage ;  and  ako  for  damages,  arising  out  of  any 
contract  for  the  transportation  of  goods  or  persons,  or  for  injuries  done  to  per- 
sons or  property,  by  such  craft  ;  or  for  any  damage  or  injury  done  by  the  cap- 
tain, mate,  or  other  officer  thereof,  or  by  any  person  under  the  order  or  sanc- 
tion of  either  of  them,  to  any  person  who  may  be  a  passenger  or  hand,  on  such 
steamboat,  or  other  watercraft,  at  the  time  of  the  inflictioo  of  such  damage  or 
injury.     For  these  claims,  suit  may  be  broaght  against  the  craft  itself.* 

By  an  amendatory  act  of  February  ^th,  1848,^  the  provisions  of  this  stat- 
ute were  extended  to  causes  of  action,  which  may  have  accrued  beyond,  or 
out  of  the  territorial  limits  or  jurisdiction  of  the  State  of  Ohio,  although  the 
craft  might  not  have  been,  at  the  time  the  cause  of  action  accrued,  navigating 
the  waters  within,  or  hordering  upon  the  state ;  provided,  that  no  claim  or 
cause  of  action,  accruing  beyond,  or  out  of  the  territorial  limits  or  jurisdiction 
of  the  state,  should  be  permitted  to  attach  or  operate,  to  the  prejudice  of  any 
bona  fide  purchaser  of  the  craft,  not  having  notice  of  the  existence  of  such 
claim  or  cause  of  action.* 

(a)  Swan^  Stat.  206,  $  1  •  caaea  already  pending,  as  to  such  as  might  there- 

(b)  46  vol.  Stat  78,  ^  1 .  alter  be  broaght ;  but  the  Court  in  Bank  decid> 

(c)  The  second  section  of  this  act  declared,  ed*  that  this  provision  was  unconstitutional  and 
that  the  act  should  be  held  to  apply,  as  well  to  void :  17  Ohio  Rep.  125 ;  the  court  having,  be- 
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In  what  cases. 

The  statute  extends  to  seamen's  wages^'  and  debts  contracted  for  provisions, 
and  all  other  necessary  articles,  famished  for  the  use  of  the  boat,  its  passen- 
gers and  crew ;"  and  to  cases  of  assaiult  and  battery  committed  by  an  officer  or 
one  of  the  crew/ 

Sub-contractors  and  day  laborers,  employed  to  perform  work  on  watercraft, 
may  assert  their  claim  against  the  craft,  no  matter  in  whose  hands  the  craft 
may  be  afterwards  found/  Nor,  is  it  material  at  whose  instance  the  work  was 
done,  provided  the  person  who  employed  the  laborers,  had,  at  the  time,  the 
control  of  the  craft,  or  some  part  of  her,  as  contractor  or  sub-contractor,  for  the 
building  thereof.' 

The  mortgage  of  the  cntft,  does  not  withdraw  it  from  the  operation  of  the 
statute ;  and,  in  the  distribution  of  the  fund  arising  from  the  judicial  sale  of 
tho  craft,  the  mortgage  will  be  postponed  to  the  judgment  creditors  under  the 
statute/ 

The  person  who  charters  a  vessel  for  a  trip,  does  not  become  the  owner  of 
the  boat,  when,  by  the  terms  of  the  charter-party,  he  pays  a  gross  sum,  the 
general  owner  furnishing  the  master  and  crew,  and  defraying  the  expenses  of 
the  vessel.  In  such  case,  a  contract  of  the  master  to  carry  goods  and  collect 
the  price  of  the  goods  from  the  consignee,  inserted  in  the  bill  of  lading,  is  bind- 
ing on  the  vessel,  and  may  be  enforced,  under  the  statute,  against  the  vessel. 

Where  a  person  has  engaged  to  build  and  deliver  a  boat  at  a  future  day,  at 
a  specific  price,  to  be  paid  aAer  the  delivery,  and  has  delivered  the  boat,  in 
pursuance  of  such  agreement,  he  cannot  afterwards  proceed  against  it,  in  the 
possession  of  a  third  person,  to  recover  for  **  materials,  supplies,  and  labor," 
expended  in  building  the  same  ;^  inasmuch  as  the  claim  of  the  builder,  is 
simply  a  claim  for  the  price  due  upon  the  sale  and  delivery  of  the  boat,  and 
the  materials  being  furnished  for,  and  the  labor  in  building  being  done  by  him, 
for  himself,  the  case  does  not  come  within  the  letter  or  spirit  of  the  statute. — 
Besides,  the  builder,  in  such  case,  was  the  owner  of  the  boat,  and  must  be 
treated  as  such,  until  he  delivered  it ;  and  it  is  clear,  that,  if  the  owner  of  a 
boat  build  it  for  the  market  generally,  and  afterwards  find  a  purchaser,  he  can- 
not seize  it,  under  the  statute.^ 

If  a  creditor  procures  an  assignment  ci  the  craft  to  be  made  by  the  owner 
to  a  trustee,  in  satisfaction  of  the  debt,  he  cannot  afterwards  proceed  under 
the  statute  against  the  craft.^ 

The  statute  does  not  include  debts  contracted  before  its  passage.* 

fore  this  law  was  passed,  held  that  the  act  of       (g)  18  Ohio  Rep.  187;  14  Ohio  Rep.  28,  413; 

Feb'y  26,  1840,  only  applied  to  cases  arising  15  Ohio  Rep.  Sft9,  590 ;  per  Bircharf,  J. :  16  O. 

within  the  state,  or  to  boats  navigating  waters  R.  978,  per  Avery,  J. 
within,  or  bordering  upon  the  state,  when  the       (h)  17  Ohio  Rap.  359;  14  Ohio  Rep.  78. 
cause  of  action  arose.    16  Ohio  Rep.  91 ,  178.  (i)  17  Ohio  Rep.  460. 

(d)  12  Ohio  Rep.  3Jl.  ( j)  isOhio  Rep.  r85;  16  Ohio  Rap.  276. 

(e)  11  Ohio  Rep.  458 ;  16  Ohio  Rep.  178.  (k)  16  Ohio  Rep  276. 

(f )  16  Ohio  Rep.  91 ;  1 1  Ohio  Rep.  387,  per       U)  M  Ohio  Rep.  78, 88. 
Hitchcock,  J.  (m)  10  Ohio  Rep.  384. 
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The  Pnedpe,  Affidavit,  and  Bill  of  Farticuiars. 

The  statute  does  not  create  a  lien  on  the  craft  ;  but  merely  declares  a  lia- 
bility, and  the  mode  of  enforcing  it."  The  lien  is  created  from  the  time  of 
seizuror  The  vigilant  creditor,  therefore,  obtains  the  same  advantage,  by  pri- 
ority of  seizure,  that  a  vigilant  judgment  creditor  secures  to  himself  by  making 
the  first  levy  on  personal  property  under  an  execution.  The  lien  first  attach- 
ii^gy  l>y  virtue  of  the  seizure,  will  be  first  satis6ed,  and  so  on,  in  the  order  of 
priority .'  The  consequence  is,  that  if  the  craft  is  seized,  condemned  and  sold, 
and  the  overplus  paid  over  to  the  owner,  before  a  prior  creditor  is  informed  of 
the  proceeding,  the  latter  cannot  afterwards  proceed  against  the  craft ;"  for  the 
purchaser,  at  the  sale  of  the  craft,  under  the  statute,  takes  her,  divested  of 
claims  existing  against  her,  by  virtue  of  the  statute,  at  the  time  of  the  seiz- 
ure." 


SjKO.   II.      THS   MOBB   Of  FROCSBDINO  ;   THl   FRACIPB,  AVVIDAVIT,  AKD  BILL  Of 

PABTICirLABS,  WITH  FORMS. 

The  first  step  to  be  taken,  to  charge  the  craft,  is,  to  file  a  praecipe,  in  the 
clerk's  office,  for  a  warrant,  naming  therein  the  craft,  if  she  have  a  name,  and 
if  not,  giving  a  substantial  description  of  the  same.  With  the  precipe,  must 
be  also  filed  a  bill  of  particulars  of  the  demand,  verified  by  the  afildavit  of  the 
plaintifi",  or  his  agent  or  attorney,  or  other  credible  person." 

The  plaintiff  will  not  be  confined,  in  his  final  recovery,  to  the  amount  sworn 
to,  if  he  lays  his  general  damages,  in  the  writ  and  declaration,  to  a  larger 
amount.' 

In  stating  the  cause  of  action  in  the  afiidavit,  the  draftsman  may  be  aided 
by  the  forms,  already  given,  for  stating  the  cause  of  action  in  affidavits  to  hoM 
tobaiL^ 

The  affidavit  or  bill  of  particulan  should  show,  that  the  claim  comes  within 
the  description  of  those  for  which  water  craft  are  liable  under  the  statute. 

Ihrmi  of  Prmc^e^  BUI  of  Particulars  and  JSffldami,  relating  to  Drampor^ 

taiion. 

A.  B.  ^ 

V.  (  Assumpsit. 

The  Canal  Boat  [Jot,^  a  water  craft,  navigating  T  Damages,  $  ([600.] 
the  waten  within  the  State  of  Ohio.        J 

Issue  a  warrant  of  seizure,  returnable  [forthwith  or  to  next  term,]  against 
the  canal  boat  [Jot,]  a  water  craft  navigating  the  waters  within  the  state  of 
Ohio.  Indorse :  *'  Suit  brought  to  recover  damages,  sustained  for  non  perform- 
ance by  the  defendant,  of  a  contract  made  by  the  defendant  with  the  plaintiff, 

(n)  14  Ohio  Rap.  406.  (p)  18  Ohiq  Rap. 

(o)  Swan's  Stat.  209,  sec  3.  (q)  See  ante  p  133  to  135. 
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The  Precipe,  Affidavit,  nod  Bill  of  Particulars. 


to  transport  1000  barrels  of  flour  from  C.  to  D«     Precise  sttm  due  and  sworn 
to,  as  aforesaid,  $450,  with  interest  from  *— ->  to  the  time  of  payment." 

W.  W.,  Attorney  for  PlaintiflC 
To  Clerk Com.  Pleas. 

BiR  of  ParticularB. 

(A.) 
The  canal  Boat  [Joy3 

To  A.  B.,  Dr. 

1860.      January  28.     To  damages  sustained  for  non-performance 

of  contract  to  transport  1000  barrels  of 
flour,  from  C.  to  M.,  due 18 ,  $450  00 

The  State  of  Ohio, County,  ss. 

A.  B.,  the  plaintiff  above  named,  of  lawful  age,  being  duly  sworn,  depo* 
seth  and  saith,  that  the  above  named  canal  boat  [Jot,^  is  a  watercrafl  navi- 
gating the  waters  within  the  state  of  Ohio ;  and  that  the  above  bill  of  partio* 
ulars  marked  ^  A.,"  is  a  just  and  true  account  of  damages,  arising  out  of  the 
non-performance  of  a  certain  contract  made  by  said  boat  through  the  master 
thereof,  *  with  this  afliant,  to  transport  from  C.  to  D.  1000  barreb  of  flour  for 
this  affiant,  and  that  said  damages  are  justly  due  to,  and  have  been  sustained 
by  affiant,  to  the  amount  of  four  hundred  and  fiAy  dollars,  with  interest  from 

to  the  time  of  payment. 

[Signed]  A.  B. 
Sworn  to  and  subscribed  before  me  this        ■. 

G.  H„  Justice  of  the  Peace. 


7%B  like  for  Mattriah  and  Work  in  Buildings  Repmringy  .^e.r  ond  Sufpii 

furnished  ;  and  for  Wages^  as  Master^  ^c. 


Com.  Pleas. 


A.  B. 

V. 

The  Schooner  QJust,]  a  water  craft  ^In  Assumpsit. 
navigating  the  waters  bordering     |  Damages  $  [1000.] 
upon  the  State  of  Ohio.        J 

Issue  a  warrant  of  seizure,  returnable  [forthwith,  or  say,  to  the  next  term,] 
against  the  schooner  [Just,]  a  water  craft  navigating  the  waters  bordering 
upon  the  state  of  Ohio. 

Indorse :  "  Suit  brought  against  the  schooner  [Just,]  for  [^Here  state  the 
emtse  of  action  as  thus .']  work  and  labor,  care  and  diligence,  and  mate- 
rials found  for  said  defendant,  in  the  building,  equipping  [and  repairing]  of 
her,  and  at  her  request.  Also  for  goods  and  chattels  sold  and  delivered  by 
plaintiff  to  defendant,  the  same  being  supplies  and  provisions  furnished  said 
defendant  at  her  request.  Ako  for  the  wages  of  the  plaintiff  and  for  his  ser- 
vices, work  and  l^bor,  done  and  performed  by  him  as  [mariner  or  master  of 
and,  or  as  the  case  may  fr^,]  on  and  for  said  defendant  and  on  her  retainer. 
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The  Pneeipei  Affidavit,  and  B31  of  Particulars. 

Precise  sum  claimed  to  be  due,  and  sworn  to,  as  aforesaid,  $  [409,]  and  inter- 
est on  same  from  October  1, 1850,  to  the  time  of  payment." 

To  Clerk Com.  Pleas. 

S,  T.,  Attorney  for  Plaifltiff. 
[^Date.'] 

Bill  of  Particulars, 

(A) 
The  Schooner  [Just,] 

To  A.  B.,  Dr. 

1649.    Not.  17.    To  110  days  work  in  building  said  schooner, 

at»3per  day —  - -—        tSSO  00 

1850.    April  1.     To  10  days  work,  repairing  said  schooner,  at 

$3  per  day -- 80  00 

**  **      <*     To  iron,  $5 ;  and  anchor,  $20,  furnished  said 

schooner 25  00 

••  "      "     To  bread,  beef,  ham,  pork  and  potatoes,  [insert 

items  as  in  an  account,  with  prices  and 
dates,  if  it  can  be  done,"]  furnished  said 

schooner  on  her  first  trip 10  56 

*'      ^     To  sailing  said  schooner  as  her  master,  from 

April  1|  to  Oct.  1,  1850,  at  $50  per  month,  250  00 

[|To  wages  as  mariner  on  board  said  schooner 
[from  to ^,3  for months,  be- 
ginning on,  [^.,]  and  ending  on,  [&c.,']  at 
$— permonth] 

$645  56 
By  cash  and  goods  at  sundry  times 236  56 

Balance,  Oct.  1,  1850 $409  00 

The  State  of  Ohio,  — -—  county,  ss. 

A.  B.,  the  plaintiff  above  named,  of  lawful  age,  being  duly  sworn,  deposeth 
and  saith,  that  the  above  named  schooner  [Just,]  is  a  watercrafl,  navigating 
the  waters  bordering  upon  the  State  of  Ohio ;  and  that  the  within  bill  of  par- 
ticulars, marked  (A),  is  a  just  and  true  account  of  money  due  this  affiant  from 
said  schooner  [Just,]  for  work  and  labor  done  by  him  on  her,  and  for  materials 
furnished  by  him  to  her,  in  building  [and  equipping  and  repairing]  said 
schooner ;  and  for  provisions  and  supplies  furnished  her  by  this  affiant ;  and 
for  the  wages  of  this  affiant,  and  for  his  services,  work  and  labor,  done  and 
performed  by  him,  as  [mariner  or  roaster  of  and]  on  and  for  said  schooner, 
and  in  navigating  her ;  and  that  the  same  is  still  justly  due  this  affiant,  to  the 
amount  of  [four  hundred  and  nine]  dollars,  and  interest  thereon,  from  the 

[first]  day  of  [October,]  a.  n.  1850. 

[Signed]  A.  B. 

Sworn  to  and  subscribed  before  me,  this  [&c.] 


44 
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The  Pnecipd,  Affidavit,  and  Bill  of  Fteticulan. 


The  Uke^for  Colluion  of  two  Steamboats. 


A.  B. 

V. 


Common  Pleas.   Trespass.    Dam- 


The  Steamboat  [CUpper,]  a  steam-  ^  ^^^ 

boat  navigating  the  waters  bor-  |      ^     vw,vwv 
dering  upon  the  State  of  Ohio.     J 

Issue  a  warrant,  returnable  to  next  term,  against  the  steamboat  [Clipper,]  a 
steamboat  navigating  the  waters  bordering  upon  the  State  of  Ohio.  Indorse : 
**  Suit  brought  for  defendant  wrongfully  running  into,  and  greatly  damaging, 

the  steamboat  [Mail,]  on  the  —  day  of  — ,  a.  d. ^  on  the  Ohio  river, 

near         ,  owned  by  plaintiff.     Precise  amount  sworn  to,  and  claimed  to  be 
due,  •2,000." 

F.  &  L.,  Atty's  for  Plaintifil 

To  Clerk Com.  Pleas. 

[Date.] 

(A) 
Steamboat  [Clipper,] 
•  To  A.  B.,  Dr. 

18-—.    January  — •    To  damage  done  the  hull,  engines  and 

machinery,  cabin  and  other  parts  of  the 
steamboat  [Mail,]  by  running  into  her 
on  the day  of ,  a,  d. ,         $2,000  00 

The  State  of  Ohio,  —  county,  ss. 

A.  B.,  the  plaintiff  above  named,  of  lawful  age,  being  duly  sworn,  deposeth 
andsaith,  that  on  the  day  of last,  he  was  the  owner  of  the  steam- 
boat [Mail;]  that  while  the  said  boat  was  safely  and  prudently  being  naviga- 
ted on  the  Ohio  river,  near ,  the  above  named  steamboat  [Clipper]  care- 
lessly, wrongfully,  and  illegally,  ran  into  the  said  steamboat  [Mail,]  and  there- 
by greatly  damaged  her,  the  said  [Mail,]  to  the  amount  of  [two  thousand] 
dollars,  and  that  the  annexed  bill  marked  (A),  is  a  true  bill  of  particulars  of 
his  demand  against  the  said  steamboat  [Clipper,]  in  the  premises. 

A.  B. 

Sworn  to  and  subscribed  before  me,  this  -^—  day  of    ■      ,  a.  d. • 

G.  H.,  Justice  of  the  Peace. 


Sec.   III.      THE  ISSUING  AND  FORM  OF  THE  WARRANT. 

The  clerk,  on  receiving  the  praecipe,  with  the  bill  of  particulars  veriGed  by 
affidavit,  issues  a  warrant,  returnable  as  other  writs,  directing  the  seizure  of 
the  craft,  (by  name,  or  by  description,)  or  such  part  of  her  apparel  or  fami- 


J 
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lasuing.  Form,  and  Service  ot  the  Warrant. 


ture  as  may  be  necessary  to  satisfy  the  demand,  and  to  detain  the  same  until 
discharged  by  due  course  of  law/ 

The  warrant  may  be  in  the  form  following : 

Ihrm  of  the  Warrant. 

The  State  of  Ohio,   '        county,  ss. 

[seal.]  To  the  Sheriff  of  said  county — Greeting: 

We  command  you  to  seize  the  [steamboat  Clipper,]  a  [steamboat  or  water- 
craft]  navigating  the  waters  [bordering  upon,  or  say,  within]  the  State  of  Ohio, 
or  such  of  her  apparel  or  furniture  as  may  be  necessary  to  satisfy  the  demand 
herein  of  A.  B.;  and  the  said  [steamboat,]  or  such  part  of  the  apparel  or 
furniture  aforesaid,  safely  keep  and  detain,  until  discharged  by  due  course  of 

law,  to  answer  to  the  said  A.  B.  in  a  plea  of :  Damages dollars  ; 

before  the  Court  of  Common  Pleas  of  said  county,  [on  the  first  day  of  their 
next  term ;]  and  have  then  there  this  writ. 

Witness,  C.  C,  clerk,  [&c.] 

Indorse  the  warrant  as  directed  by  the  pnecipe. 


Sec.   IV.      PROCEEDINGS  UNDER  THE  WARRANT  WITH  FORMS. 

The  officer  need  not  seize  the  craft,  her  apparel,  or  furniture,  until  the  plain- 
tiff or  some  one  on  his  behalf,  advances  such  sum  of  money  as  the  officer 
thinks  reasonable  and  necessary,  to  defray  all  necessary  expenses  in  taking 
charge  of,  detaining  and  securing  the  craft,  apparel,  or  furniture.' 

The  officer  seizes  the  crafc,  or  such  part  of  her  apparel  or  furniture  as  may 
be  necessary  to  satisfy  the  demand.* 

He  must  detain  the  craft,  or  the  apparel,  or  furniture  seized,  until  final  judg- 
ment, unless  discharged  by  bond. 

If  necessary,  he  may  employ  a  person  to  take  charge  of  the  craft ;  but  he 
cannot  pay  therefor,  more  than  two  dollars  per  day."*  The  owner,  master,  stew- 
ard, consignee,  or  other  agent  of  the  craft,  may  discharge  the  property  seized, 
upon  entering  into  bond  to  the  officer,  with  two  good  and  sufficient  sureties, 
within  the  county  where  the  craft  may  have  been  seized,  in  double  the  amount 
of  the  demand  sworn  to  be  due  by  the  plaintiff,  his  agent,  or  attorney,  condi- 
tioned that  the  property,  er  double  the  amount  sworn  to  be  due,  shall  be  forth- 
coming, to  answer  the  judgment  under  the  seizure/ 

The  bond,  in  such  case,  may  be  in  the  form  foUowing : 

(r)  Swan's  Stat.  210,  mc  4.  (u)  41  vol  Stat.  52. 

(a)  41  vol.  Stat.  52.  (▼)  Swanks  Stat.  210.  sec.  5. 

(t)  Swan's  Stat  210,  sec.  4. 
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Proceedings  under  the  Warrant  and  Return. 


Form  ef  RedeUvery  Bond. 

Know  all  men  by  these  presents,  that  we,"C.  D.,  E.  F.,  G.  H.  and  I.  J,,  of 

the  county  of ,  Ohio,  are  held  and  bounds  unto  S.  S.,  sheriflT  of  said 

county,  in  the  penal  sum  of  — —  [double  the  amount  sworn  to"]  dollars ;  for 
the  payment  of  which,  we  hereby  jointly  and  severally  bind  oarselyea* 

Sealed  with  our  seals,  this day  of a.  d. . 

Whereas,  by  virtue  of  a  certain  warrant  in  [the  name  of  the  action^  issued 
out  of  the  Court  of  Common  Pleas  of  said  county,  wherein  A.  B.  is  plaintiff 
and  the  [steamboat  — ,  a  steamboat  or  watercraft,]  navigafing  the  waters 

[bordering  upon,  or  aay^  within]  this  state,  is  defendant,  and  returnable  to 

term  of  said  court,  a.  d. ,  and  numbered ,  the  said  sheriff  has  seized 

upon  the  said  boat,  her  [engine]  apparel  and  furniture,  to  satisfy  the  demand 
of  said  warrant,  which  is  [the  amount  sworn  to ;]  and  at  the  request  of  the 
above  named  obligors,  has  led  said  boat  and  other  property  in  the  possession  of 
*  the  [master]  of  said  boat. 

Now  if  the  said  boat,  her  apparel  and  furniture  as  specified  in  the  seizure 

and  levy  made  on  said  warrant,  or  said  sum  of  [here  insert  doitble  the  amount 

sworn  to,]  dollars,  shall  be  forthcoming  to  answer  the  judgment  under  said 

seizure,  then  this  obligation  to  be  void,  otherwise  in  full  force. 

[Signed,] 

[seals.] 
Attest :  X.  X. 

The  officer  must  return  with  the  writ,  an  account  of  the  expenses  incurred 
in  the  discharge  of  his  duties.  If  the  amount  paid  into  his  hands,  prior  to  the 
execution  of  the  writ,  exceeds  the  sum  expended,  he  must  pay  over  the  bal- 
ance to  the  plaintiff,  or  his  attorney ;  but  if  it  be  less,  then  the  plafnti^  his 
agent,  or  attorney,  must  forthwith  pay  the  balance  of  the  expenses  to  the 
officer.'^ 

The  officer  must  also  return  with  the  warrant  an  inventory  of  the  effects  seized 
and  held  under  it.' 

January  28, 1860.  I  have  seized  upon  the  boat  within  named,  her  apparel 
and  furniture,  as  per  inventory  hereto  annexed^  marked  (A,)  [and  returned  the 
same  to  L.  L.,  the  master  of  said  boat,  he  having  entered  into  bond  with,  secu- 
rity according  to  law,  as  per  copy  of  bond,  hereunto  annexed.] 

S.  S.,  Sheriff. 

Fees:  Service  and  mileage, $1  05 

Bond, 60 

Keeping,  dbc.,  -^ 1  00 

2  65 

(w)  41  voU  Stat.  52.  (x)  Swan's  Stat.  ^10.  tec.  4. 
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Proceedings  in  Court  after  the  return  of  the  Warrant. 


Inventory  of  the  property  seized  under  the  warrant  hereto  annexed  and  re. 
ferred  to  in  the  return  thereto : 

The  said  boat  Clipper, 
3  Sofast  [Ac,'] 

S.  S.^  Sheriff. 


SbC.    V.      FROOSEBINOfl  IN  THE  CAUSE  AFTER  THE  RETURN  OF  THE  WARRANT. 

If  nothing  is  seized  under  the  warrant,  of  course  no  further  proceedings 
can  be  had. 

But  if  any  property  is  seized,  the  cause  is  conducted,  and  the  pleadings 
made  up,  and  judgment  rendered,  as  in  other  cases.' 

The  declaration  avers  a  promise,  breach,  or  injury,  precisely  as  if  the  boat 
were  a  person. 

The  declaration  usually  commences  as  follows : 

Form  of  the  commencement  of  the  Declaratian, 

Com.  Pleas.     Of  the  term  of ,  a.  d,  — — . 

The  State  of  Ohio, County,  ssr 

A.  B.,  by  F.  and  L.,  his  attorneys,  complains  of  the  [steamboat3  — ,  a 
[steamboat,  or  watercraft,^  navigating  the  waters,  [bordering  upon,  or  within] 
the  State  of  Ohio,  [which,  or  soy,  the  apparel  and  furniture  of  which,]  was 
seized  by  warrant,  to  answer  unto  the  plaintiff  in  a  plea  of  —  •  For  that, 
[(&;c.,  proceeding  aa  in  the  usual  form,  and  a«  tf  the  boat  were  a  person. 

The  only  provision  in  the  statute  which  renders  the  pleadings  different  from 
a  common  civil  action,  is  this:  if  the  suit  is  commenced,  «  without  reasonable 
or  proper  cause,  the  person  or  persons  commencing  the  suit  shall  be  liable  to 
make  compensation  to  the  defendant  or  defendants,  for  all  damage  by  him,  her 
or  them  sustained,  by  reason  of  the  commencing  of  such  suit  or  action :  the 
defendant  or  defendants,  if  appearing  or  defending,  and  damaged  as  aforesaid, 
shall  set  forth  by  plea,  or  notice  attached  to  the  general  issue,  that  the  suit  was 
commenced  without  reasonable  or  probable  dause,  to  the  damage  of  the  defend- 
ant or  defendants ;  and  if  the  jury,  on  the  tnal,  shall  find  that  the  suit  was 
commenced  without  reasonable  or  probable  cause,  they  shall  assess  the  dam- 
ages, sustained  by  the  defendant  or  defendants,  by  reason  of  the  commencing 
of  such  action  as  aforesaid,  and  for  the  amount  so  assessed,  judgment  shall  be 
rendered  and  execution  issued,  according  to  the  usual  rules  of  proceeding."' 

(y)  Swanks  Stat.  210,  sec.  6-  ^y  name,  evidently  in  drafting  all  the  other  sec 

(z)  Id*  no,  sec.  8.  I'hedral'tsnian  of  this  stat-  tione,  forgot  that  the  craft  might  be  the  defend- 

ute  after  patting  into  the  second  section  the  ira>  ant* 

portant  provision,  that  the  crait  might  be  sued 

77 
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-  ■- -  ... 

Verdicti  Judgment  and  EzecutioD. 

The  verdict  and  judgment  is  in  the  nsual  fonn,  as  if  the  boat  were  a  person. 

If  the  jadgment  is  against  the  plaintiff,  the  property  will  be  restored.  If 
for  the  plaintiff,  and  the  property  is  in  the  hands  of  the  officer,  it  may  be  sold 
upon  execution  to  satisfy  the  judgment.  The  execution  can  be  readily  made 
out  from  the  form  of  a  vendi.  The  sale  will  be  conducted  Uke  other  sales  on 
execution.  If  the  proceeds  of  the  sale  exceed  the  judgment  and  costs*  the 
overplus,  if  any,  is  of  course  paid  to  the  owner  of  the  boat,  his  agent,  or  at- 
torney. The  mode  of  distribution  has  been  already  stated*  when  there  are 
two  or  more  judgments. 

The  provision  of  the  statute  which  authorizes  the  cdleetiaa  of  any  balance 
which  may  be  due  on  the  judgment  by  execution,  aAer  crediting  the  proceeds 
of  the  sale,  seems  to  be  a  nullity.^ 

(a)  Ante,  p-  1809.  (b)  10  Ohio  Rep.  389 
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CHAPTER   XLIII. 


ARBITRATION. 

VBCnON       I.      TRB  ftE4tUI01TS9  AND  TOKM  OF  AN  ABBmATION  BOND^  TO  IIAXB 

THB  SirBMISSION  A  RULE  OF  COI7ST. 

n«      HOW  THB  AWAKB  HADE  OUT  AND  PUBLWHBD,  IN  SUCH  CASR. 

m.      PR0CEEDIN08  TO  ENFORCE  THB   AWARD  BY  JUDOHBNT,  OR  ATTACH- 
KENT.    ' 

TV.      FORHS  RELATING  TO  AWARDS,  WHICH  ARE  MADE  A  RULE  OF  COURT. 

1.  Form  of  award. 

2.  Form  of  affidavit  of  the  oxecution  of  the  abitzation  bondt 

&c. 

3.  Notice  of  filing  the  award. 

4.  Form  of  Judgm^t  on  award  of  money. 

6.    Form  of  orders,  &c.  to  enforce  the  performance  of  an 
act,  other  than  the  payment  of  money. 

▼•      REFERENCE  OF  A  SUIT  PENDING  TO  ARBrTRATION. 

1.  Form  of  order  of  reference,  waiving  all  exceptions. 

2.  Award  on  the  above. 

d.    Form  of  order  of  reference  in  the  common  form. 

4.  Award  on  the  above. 

5.  Judgment,  &c. 

The  law  relating  to  arbitraments  and  awards,  does  not  come  within  the  scope 
of  a  work  upon  the  practice  of  our  courts,  except  so  far  fia  awards  may  be  en- 
forced therein  by  rule,  or  causes  pending  may  be  referred  thereout,  by  the 
consent  of  parties ;  and  this  chapter  will,  therefore,  be  confined  to  those  two 
subjects. 


Sec.   I.      THE  REQUISITES  AND  FORM   OF  AN  ARBITRATION  BOND,  TO  MAKE  THB 

SUBMISSION  A  RULE  OF  COURT. 

The  statute*  seems  to  require  an  abitrati<m  bond,  when  the  submission  is  to 
be  made  a  rule  of  court  and  enforced  by  judgment  or  attachment,  to  set  forth 

(a)  Swan^  Stat.  67,  tec.  9, 3. 
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Form  of  Arbitration  Bond< 


the  name  or  names  of  the  abitrators  or  umpire  ;  the  matter  or  matters  submit- 
ted ;  a  certain  time  and  place  for  the  meeting  of  the  arbitrators  ;  a  stipuktioo, 
that  the  arbitrators  or  umpire,  shall  have  the  right  to  adjourn,  from  time  to 
time,  until  an  award  or  umpirage  be  made  ;  a  certain  time  specified,  at  which 
the  award  or  umpirage  be  made  up ;  and  a  stipulation,  that  the  submission  be 
made  a  rule  of  any  court  of  record  within  the  state.  Or  a  rule  of  a  particular 
court  named  in  the  submission.  The  bond  must  be  conditioned  for  the  faith- 
ful performance  of  the  award. 

Any  matter  may  be  submitted  to  arbitration,  except  contiOTeniea  rebtiog  to 
the  possession  of,  or  title  to  real  estate.** 

The  abitration  bond  may  be  in  the  form  following : 

Fbrm  of  Jlrbitration  Bond. 

Know'  all  men  by  these  presents,  that  L,  J.  N.,  of,  [&c.,3  am  held  and  bound 

to  J.  S.,  of,  [^.,3  ^n  ^^  sum  of dollars ;  for  the  payment  of  which,  I  do 

hereby  bind  myself:  Sealed  with  my  sieal.    Dated  this  —  day  of 

A.  D. . 

The  condition  of  this  obligation  is  such,  that  if-  the  above  bounden  J.  N..  bcs 
executors  and  administrators,  shall  in  all  things  faithfully  perform,  fulfil  and 
keep  the  award,  and  determination  of  £•  F.,  of,  [&c.,]  and  G.  H.,  of,  [d^:.,] 
arbitretore  chosen  by  said  J.  N.  nnd  J.  S.,  to  arbitrate,  award  and  determine, 
concerning  as  well  [certain  matten  of  account  now  open  and-  unsettled  be- 
tween them,  as  also  all  actions,  causes  of  actions,  suits,  specialties,  controversies 
and  demands  whatsoever,  both  at  law  and  in  equity,  at  any  time  heretofore 
existing  or  depending  between  said  parties,  so  as  the  said  award  be  made  in 

writing,  on  or  before  the day  of now  next  ensuing ;  but  if  the  said 

arbitrators  do  not  make  such  their  award,  of  and  concerning  the  premises,  by 
the  time  aforesaid,  then  if  the  said  J.  N.,  his  executors  and  administrators* 
shall  in  all  things  faithfully  perform,  fulfil  and  keep  the  award,  umpirage  and 
determination  of  T.  W.,  of,  [dbc.,]  chosen  as  an  umpire  between  the  said  par- 
ties, concerning  the  premises,  so  as  the  said  umpire  do  make  his  award  and 
umpirage  in  writing,  of  and  concerning  the  premises,  on  or  before  the  —— 
day  of         now  next  ensuing ;  and  so  as  the  said  arbitration  be  held  (»  the 

■  day  of now  next  ensuing,  at  the  office  of ,  in  the  town  of,  [&c^ 

with  liberty  as  well  to  the  said  arbitraton,  as  also  to  the  said  umpire,  to  ad- 
journ from  time  to  time,  until  their  award  or  umpirage  be  made  up  within  the 
time  aforesaid  ;  then  this  obligation  to  be  void,  or  else  to  remain  in  full  force 
and  virtue  ;  And  the  said  J.  N.  doth  consent  and  agree,  that  his  submission  to 
the  award  or  umpirage  above  mentioned,  shall  be  made  a  rule  of  the  Court  of 

-,  punua&t  to  the  statute  in  such  case  made  and  provided. 

QSXAL.] 
(b)  Id.  lb.  aec.  1. 
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Pablication  of  Award  —  How  Enforoed. 


SbO.   II.      HOW  THE  AWARD  MADS  OUT  AND  PUBLI8HBD,  IN  80CH  CA8B. 

The  award  of  the  umpire  or  arbitrators,  or  a  inajority  of  them,  must  be 
drawn  up  in  wnting,  and  signed  by  such  umpire  or  arbitrators,  or  a  majority 
of  them ;  and  a  true  cogy  of  the  award  or  umpirage,  must,  without  delay,  be 
delivered  to  each  of  the  parties  in  interest.* 


Sbc.   III.      PROCEEDINGS  TO  ENFORCE  THE  AWARD,  BT  JUDOHBNT,  OR  BY  ATTACB' 

MENT. 

The  party  who  desires  to  enforce  the  award,  by  proceeding  in  court,  must 
be  able  to  make  the  following  proof  to  the  court  by  affidav:it8 : 

1.  The  due  execution  of  the  arbitration  bond.' 

2.  That  the  opposite  party  was  furnished  with  a  copy  of  the  award,  with- 
out any  unreasonable  delay,*  and  at  least  ten  days  before  the  tenn>  at  which 
application  to  enforce  the  award,  is  made.' 

3.  Before  an  attachment  can  issue,  that  the  opposite  party  has  neglected  or 
refused  to  perform  the  award.  This,  in  many  cases,  will  require  proof  of  de- 
mand and  refusal,  or  proof  of  tender  or  performance  of  some  act,  on  the  part  of 
the  party  who  applies  to  the  court  to  enforce  the  award ;  depending,  however, 
upon  the  terms  of  the  award. 

The  first  step  to  be  taken  in  court,  to  enforce  the  award,  is,  to  file  the  award 
and  arbitration  bond  in  the  court,  named  in  the  submission  ;  or,  if  no  particular 
court  be  named  therein,  then  in  the  Court  of  Common  Pleas  of  the  county 
where  the  arbitration  was  held.' 

NQtice  of  the  filing  of  the  award  should,  probably,  be  given  to  the  opposite 
party ;  though  nothing  is  said,  upon  the  subject,  in  the  statute. 

The  court,  at  the  next  term  thereof  after  filing  the  same,  as  above  mention- 
ed, if  no  legal  exceptions  be  made  or  taken  to  the  award  or  other  proceedings, 
will,  on  proof  of  the  three  particulars  above  mentioned,  and  proof  of  notice  to 
the  opposite  party  of  the  application,  enter  up  judgment  upon  that  part  of  the 
award  which  is  for  the  payment  of  money,  as  on  a  verdict  of  a  jury  between 
the  parties ;  and  issue  execution  thereon  as  in  other  cases,  immediately  after 
the  amount  specified  in  the  award  is  due  and'payable.k 

But,  so  far  as  the  award  or  umpirage  directs  the  performance  of  any  act  or 
thing,  other  than  the  payment  of  money,  the  party  disobeying  the  same,  is  lia« 
Ue  to  be  punished,  as  for  a  contempt  of  court,  either  by  attachment,  sequestm- 
tion  or  execution,  as  the  nature  of  the  case  may  require.' 

(c)  Swan's  Stat.  6S,  sec  7.  (h)  Id.  lb.  $9.  It  would  aeem,  from  the  kn- 

(d)  Id.  i»9,  sec*  12.  goage  of  the  statute,  that  the  judgment  might 

(e)  Id.  68,  sec.  7.  be  entered  up  he(cte  the  money  is  due,  with  an 

(f)  Id.  69tsecI2.  award  of  execution- after  due. 

(g)  Id.68,$8.  (i)  Id.  lb.  $10. 
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Setting  aside  Award — Form  of  Awaxd. 


If  any  legal  defects  appear  in  the  award,  or  other  proceedings,  or  if  it  is 
made  to  .appear,  at  the  term  of  the  court  to  which  the  award  and  arfoitiation 
bond  are  entered,  on  oath  or  affirmation,  that  the  award  or  umpirage  was  ob- 
tained by  fraud,  corruption,  or  oth^r  undue  means,  or  that  the  aibitratorB  or 
umpire  misbehaved,  the  court  may  set  aside  the  award  or  umpirage,  or  make 
such  order  thereon  as  may  be  just  and  right.j 

The  court  will  not  enter  into  an  examination  of  the  merits,  upon  an  applica- 
tion to  set  aside  the  award,^  unless  it  appear,  manifestly,  from  the  merits,  that 
the  arbitrators  have  acted  dishonestly  or  corruptly;'  so  that,  in  general,  every 
ground  for  relief  against  an  award*  with  this  exception,  is  as  available  at  law 
as  in  equity."* 

The  award  will  be  set  aside  if  it  do  not  pursue  the  submission  in  every  ma- 
terial point ;'  or  if  it  omit  to  decide  some  of  the  specific  matters  referred  ;*  or  if 
the  submission  was  a  general  one,  if  it  omit  matters  pointed  out  at  the  time  of 
the  hearing;^  or  if  it  include  matters  not  submitted,  nor  incidental  to  the  matters 
submitted  ;■*  or  be  made  after  the  time,  or  at  a  different  place,  from  that  men- 
tioned in  the  submission  f  or  if  one  part  be  inconsistent  with  another,  or  it  be 
so  uncertain,  that  the  rights  and  duties  of  the  parties  remain  in  doubt  ;r  or  if  it 
be  made  after  the  submission  is  revoked ;  or  if,  after  the  award  was  made,  the 
parties  agreed  to  submit  the  controversy  anew/ 

But  an  award  may  be  good  in  part  and  bad  in  part ;  and  if  the  objection  to 

the  award  goes  only  to  a  distinct  part,  and  if*  that  part  were  struck  out,  the 

residue  of  the  award  would  properly  cover  the  submission  and  is  unconnected 

^with  the  part  that  is  bad,  then  the  inward  will  be  void  as  to  the  part  only  that 

is  bad/ 


i4*> 


Sec.  IY.    forms  relating  to  awards  which  are  made  a  rule  of  court. 

1.    Form  of  Jtward. 

Jin  Award  by  two  Jlrbiiratorsy  an  a  StUnnMwni  by  JirbUraHon  Bond. 

To  all  to  whom  these  Presents  sh^  come,  we,  E.  F.,  &c«,  and  G.  H.,  of,  &c., 
send  Greeting : 

Whereas  J         N        »  of,  &c.,  and  J—  6        »  of,  &c*,  by  their  several 

writings  obligatory,  sealed  with  their  seals,  and  dated  the day  of         , 

^  p. ....-»,  became  and  were  respectively  bound  to  each  other,  in  the  sum  of 

(j)  Swan'8  Stat.  69,  $  11.  (p)  8  Ohio  Rep,  510. 

(k)  2  Bur.  701 ;  1  Str.  301.  (q)  9  Dong,  406  ;  5  East,  244;  3  Ohio  Rcfw 

(1)  lSaund.827d.  286. 

<m)  3  Bur.  1359 ;  7  Ohio  Rep.  (Part  1)  9&  (r)  3  Ohio  Rep.  266 ;  WUlee,  66. 

(n)  1  Stf.  116 ;  3  Ohio  Rep.  610 ;  70hioR«p.       (s)  16  Johns.  285 ;  6  Ohio  Rep.  536. 
(Part  1)  98;  8  T.  R.  571.  (t)  2  Cowen,  636;  8  Mass.  S98;  13  Mass. 

(o)  16  East,  445;  7  East,  80;  S  EiBt,445;  244;  1  Wend  326;  7  Mass.  399- 
-12  Johns.  31 1. 
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Form  of  Aw&rd. 


ddkiSy  with  conditioDs  thereonder  written,  that  they,  their  executors  and 
administtatorsy  should,  in  all  things,  perform^  fulEU  and  keep  the  award  and 
determination  of  us,  the  said  E.  F.  and  G.  H.,  arhitralors  chosen  by  said  J.  N. 
and  J*  S.,  to  arbitrate,  award  and  determine,  concerning,  [as  in  the  bonds,"]  as 
well  certain  matters  of  account  then  open  and  unsettled  between  them,  as,  also 
all,  and  all  actions  and  causes  of  action,  suits,  specialties,  controversies,  and 
demands  wfiatsoever,  whether  at  kw  or  in  equity,  at  any  time  theretofore  ex- 
isting or  depending  between  the  parties  aforesaid,  so  as  the  said  award  should 

be  made  in  writing,  on  or  before  the day  of then  next  ensuing ;  but 

if  we,  the  said  arbitrators,  should  not  make  such  our  award,  of  and  concerning 
the  premises,  by  the  time  aforesaid,  then  the  said  J.  N.  and  J.  S.,  their  execu- 
tors and  administrators,  should,  in  all  things,  faithfully  perform,  fulfill  and 
keep  the  award,  arbitrament,  umpirage  and  determination  of  T.  W.,  of^  [&C.} 
a  person  chosen  as  an  umpire  between  the  said  J.  N.  and  J.  S.,  concerning  the 
premises,  so  as  the  said  umpire  should  make  his  award  and  umpirage,  in  wri- 
ting, on  or  before ,  the  —  day  of        ■  then  next  ensuing ;  and  so  as 

the  said  arbitration  should  be  held  on  the day  of ,  a.  d. ,  at  the 

office  of ,  in  the  town  of  ,  with  liberty  as  well  to  us,  the  arbitrators 

aforesaid,  as  to  the  said  T.  W.,  umpire  as  aforesaid,  to  adjourn  from  time  to 
time,  until  the  said  award  or  umpirage  should  be  made  up,  as  aforesaid ;  the 
said  J.  N.  and  J.  S.  thereby  consenting  and  agreeing  that  their  said  submission ' 
should  be  made  a  rule  of  the  court  of  ,  pursuant  to  the  statute  in  such 

case  made  and  provided :   Now  know  ye,  that  we,  the  said  £.  F.  and  G.  H., 
the  arbitraUMto  aforesaid,  having  taken  upon  in  the  burden  of  the  said  refer- 
ence, did  hold  said  arbitration,  between  the  said  parties,  on  the  — — -  day  of 
,  A.  n.  — ,  [and  by  adjournment  from  time  to  time  thereafter^  if  the 

fact  be  so,"]  at  the  office  of         ,  in  the  town  of ,  being  the  time  and  place 

specified  in  the  said  conditions  of  the  said  several  writings  obligatory,  for  hold- 
ing the  said  arbitrationi  and  having  heard,  examined,  aiid  considered  the  alle-, 
gations,  witnesses,  and  evidences,  of  both  the  said  parties,  do  hereby  find  and 
award,  of  and  concerning  the  premises,  in  manner  and  form  following : 

Firstf  we  do  award,  arbitrate  and  determine,  by  these  presents,  that  Uie 
said  J.  S.,  his  executors  and  administrators,  do  and  shall  pay  to  the  said  J.  N., 
his  executors,  administrators  and  assigns,  on  demand,  the  sum  of  five  hundred 
dollars. 

Secondh/t  we  do  further  award,  arbitrate  and  determine,  that  the  said  J.  S. 
do  pay  the  costs  of  this  reference,  taxed  at dollars. 

And,  lastly,  we  do  further  award,  arbitrate  and  determine,  that  each  of  said 
parties  do,  respectively,  on  demand,  make,  execute  and  deliver,  each  to  the 
other,  a  general  release,  in  writing,  and  under  their  respective  seals,  of  all,  and 
all  manner  of  actions,  causes  of  action,  suits,  specialties,  controversies,  and 
demands  whatsoever,  from  the  beginning  of  the  world  to  the  date  of  these 
presents. 
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Proof  of  Uie  Execution  of  the  ArbitAtion  Bondi  &c. 


Signed  and  published  by  the  within  named  £.  F.  and  G.  H.,  aa  their  award, 

this day  of         ,  a.  d, . 

E.  F.. 

G.  H. 

If  the  award  be  by  an  umpire^  after  reciting  as  above,  say:^  And  whereas 
the  said  arbitrators  did  not  make  any  award  in  the  premises,  within  the  time 
for  that  purpose  limited  as  aforesaid ;  and  by  writing  under  their  hands,  dated 

the day  of ,  now  last  past,  did  give  notice  thereof  to  me-,  T.  W., 

umpire  as  aforesaid :    Now,  [&c.] 

The  following  clauses,  may  be  inserted,  according  tQ  circumstances : 
.  ro  deliver  Goods. — ^That  the  said  J,  N.  shall  freely  deliver  up  to  the  said 
J.  S.,  on  request  by  him  to  be  made,  one  mahogany  bureau,  one  silver  tankard, 
&c.,  all  of  which  were  the  goods  of  one  0.  P.,  and  were  by  him  heretofore  sold 
to  the  said  J.  S. 

To  deliver  H^ritings, — That  the  said  J,  S.  shall  deliver  up  to  the  said  J.  N., 
at  the  dwelling  house  of  J.  N.,  in  ,  within  sixty  days  from  the  day  of  the 

dale  hereof,  the  deeds,  leases,  bills  of  exchange,  notes  of  hand,  ^.,  following, 
to  wit,  {jgiving  a  particular  description.'] 

To  give  a  Bond,  SfC,  for  the  Payment  of  Money. — ^That  the  said  J.  N. 
shall,  within  ten  days  from  the  time  he  shall  have  notice  of  this  award,  well 
and  truly  execute  and  deliver  to  the  said  J.  S.,  his  bond,  in  comnlon  form,  to 
the  said  J.  S.,  in  the  penal  sum  of  one  thousand  dollars,  conditioned  for  the 
payment  of  five  hundred  dollars  to  the  said  J.  S.,  within  six  months  from  the 
date  hereof,  [or  his  note  of  hand,  ^c] 


2.     Fbrm  of  Affidavit  of  the  Execution  of  the  Arhitraium  Bond  and  Award 
^^hat  a  copy  of  the  Award  was  furnished  to  the  opposite  Party,  ^e. 


J.  S.J 


Com.  Pleas. 


The  State  of  Ohio, County,  ss. 

A.  B.,  of  lawful  age,  being  duly  sworn,  deposeth  and  saith,  that  he  is  ac- 
quainted with  the  handwriting  of  the  above  named  J.  S. ;  and  the  name  of  J. 
S.,  at  the  foot  of  the  arbitration  bond,  between  the  above  named  parties  annexed 
to  this  affidavit,  is  the  proper  handwriting  of  said  J.  S. ;  that  this  affiant  is  ac- 
quainted with  the  handwriting  of  £.  F.  and  G.  H.,  and  that  their  names,  at 
the  foot  of  the  award  hereunto  annexed,  are  of  th^  proper  handwriting  of  the 
said  £.  F.  and  G.  H.,  respectively. 

And  this  affiant  further  deposeth  and  saith,  that  on  the day  of ,  a. 

D.  -— ,  [at  least  ten  days  before  the  term^  he  delivered  to  the  said  J.  8.,  in 
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person,  a  true  copy  of  said  award ;  and  at  the  same  time,  [here  state  the  con,' 
current  acta^  if  any,  which  the  party,  desiring  to  ex^orce  the  award,  was 
bound  to  do.]  And  this  affiant  also,  at  the  same  time,  for  and  on  behalf  and 
by  authority  of  said  J.  N.,  demanded  of  the  said  J.  S.  the  said  sum  of  five 
hundred  dollars,  awarded  to  said  J.  N.  by  said  award;  but  said  J.  S.,  did  not 
then,  or  any  time  since,  pay  the  same,  or  any  part  thereof,  to  tbis  affiant,  or 
to  said  J.  N.,  or  to  any  person  in  behalf  of  said  J.  N.,  as  affiant  verily  believes ; 
and  that,  Q&c.,  setting  out  the  other  particulars  of  the  award  and  neglect  or 
refusal  to  perform  it. 

And  this  affiant  further  deposeth  and  saith,  ihat,  on,  [&c.,]  he  served  the 
said  J.  S.,  in  person,  with  a  written  notice,  a  copy  of  which  is  hereunto  an- 
nexed, marked  (B.) 


3.     Notice  marked  (B). 

To  J.  S. : 

Sir — On,  [jk^*^  I  shall  file  in  the  Court  of  Common  Pleas  of  — ,  the 
Arbitration  bond  entered  into  between  us,  on,  [&c.,]  and  the  award  made 
under  said  submission  by  E.  F.  and  G.  H.,  for  the  purpose  of  enforcing  the 
performance  by  you  of  said  award,  6bc. 

I  am,  dbc., 

J.  N. 
[Date.] 


4.     Form  of  Judgment  on  Award  of  Money. 


J.  N.l 

V.      I  In  Arbitration. 
J.  S.J 


This  day  came  the  said  J.  N.,  by  Mr.  S.  his  attorney,  and  it  appearing  to 
the  satisfaction  of  the  court,  that  the  arbitration  bond  between  the  above  par- 
ties, filed  in  this  court  on  — — -  last,  was  duly  executed  by  the  said  J.  S.,  and 
that  a  true  copy  of  the  award  between  the  above  parties,  also  filed  in  this 
court  on  — ^  last,  was  delivered  to  the  said  J.  S.  more  than  ten  days  before 
the  present  term  of  this  court* ;  and  it  further  appearing  to  the  satisfaction  of 
the  court,  that  the  said  J.  S.  has  not  paid  the  sum  of  ^ve  hundred  doUani 
awarded  to  the  said  J.  N.,  in  and  by  the  said  award,  though  due  denumd 
thereof  has  been  made  ;  Therefore  it  is  considered,  that  the  said  J.  N.  recover 
against  the  said  J.  S.  the  said  sum  of  five  hundred  dollars,  so  awarded  to  him 
as  aforesaid ;  and  also  his  costs  in  this  behalf  expended,  taxed  to  «—  dollars ; 
78 
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and  let  the  said  J.  N.  have  his  execution  thereof,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided. 


5.     Form  of  Orders^  ^c,  to  enforce  performance  of  an  act^  other  than  the 

payment  of  Money. 

Follow  the  preceding  foim  to  the  *,  and  then  proceed  as  follows ;]  • — And 
that,  hy  the  terms  of  said  submission,  the  said  award  was  to  be  made  a  rule  of 
court ;  and  it  further  appearing  to  the  court,  that  by  said  award,  it  was  award- 
ed and  determined  that,  [&,c.  Here  state  the  act  to  be  done."]  It  is  therefore 
ordered,  that  said  J.  S.  perform  and  fulfill  the  said  matters,  on  his  part  to  be 
done,  performed  and  fulfilled.    Continued. 

Order  for  Attachments  in  case  the  above  order  is  not  complied  with. 

J.  N. 


J.  N.T 

V.     I  In 
J.  S.J 


Arbitration. 


It  appearing  to  the  satisfaction  of  the  court,  and  affidavits  herewith  filed,  that 
the  rule  entered  herein  at  our  last  term,  ordering  the  said  J.  S,  to  perform  and 
fulfill  the  award  filed  herein,  has  not  been  complied  with,  but  the  same  has  been 
disobeyed,  by  said  J.  S.;  it  is,  on  motion  of  J,  N.,  ordered,  that  an  attachment 
issue  against  the  said  J.  S.,  returnable  [forthwith,  or  at  our  next  term,l  to  an- 
swer for  his  contempt  in  the  premises. 

The  form  of  the  attachment  can  be  readily  made  out,  from  the  form  already 
given*  of  an  attachment  against  a  witness  ;  introducing,  at  the  words,  ^  by  not 
appearing,"  &c.,  in  that  form,  the  following:  By  disobeying  an  order  of  said 
court,  whereby  he  was  ruled  to  perform  and  fulfill  a  certain  award  made  under 
a  submission  between  the  said  J.  S.  and  one  J.  N.,  filed  in  said  court ;  and  fur- 
ther to  do,  [&c.] 

Complaint  and  Interrogatories —  In  Attachment  for  Contempt.^ 

— —  Common  Pleas. 

The  State  of  Ohio, County,  ss. 

The  following  is  a  statement  of  a  charge  against  J.  S.  of  contempt  in  dis- 
obeying an  order  of  the  court  of  Common  Pleas  of county : 

The  said  court  •heretofore,  to  wit,  at  their term  a.  d. ,  made  the 

following  order,  in  substance,  in  a  certain  proceeding  in  arbitration,  therein 
pending  before  them  ;  wherein  one  J.  N.  was  party  plaintiff*,  and  the  said  J.  8. 
party  defendant :  [^Here  copy  the  order  of  the  Court. 

(i)  Ante,  886.  '  m)  See  Swan's  Stat*.  21 1 ,  212,  as  to  contempt. 
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And  the  said  J.  S.,  in  contempt  of  said  Court,  and  of  the  state  of  Ohio,  hath 
disobeyed  and  wholly  neglected  [and  refused]  to  perform  said  order  of  said 
court ;  wherefore  the  state  of  Ohio,  by  S.  T.„  prosecuting  attorney  of  said 
county,  prays  that  the  following  interrogatories  may  be  administered  to  the  said 
J.  S.,  touching  the  charge  of  contempt  aforesaid  ;  and  that  the  said  J.  S.  may 
be  further  dealt  with,  d>c. 

First  interrogator}/.  Did  you  or  not,  execute  the  arbitration  bond,  to  J.  N. 
now  on  file  in  this  Court  ?     Declare. 

Second  interrogatory.  Did  you  or  not,  at  any  and  what  time,  receive  a 
copy  of  the  award,  made  under  said  arbitration  bond,  and  now  on  file  in  this 
Court  ?    Declare. 

TTnrd  interrogatory.  Did  you  or  not,  at  any  and  what  time,  deliver  to  the 
said  J.  N..  at  his  dwelling  house,  or  elsewhere,  the  deeds,  leases,  [6bc.,  here 
stating  the  acts  to  be  done  for  which  the  party  is  in  contempt. 

Judgment  of  the  Court  on  the  Attachment. 


V 


The  State  of  Ohio. 

V.  y  In  Attachment  for  Contempt. 

J.  S. 


This  cause  came  on  to  be  heard  upon  the  complaint,  in  writing,  and  inter- 
rogatories and  answers  thereto,  filed ;  and  was  argued  by  counsel ;  on  consid- 
eration whereof,  the  Court  do  find,  that  the  said  J.  S.  did  not  deliver,  [&c.,  as 
in  the  preceding  order^  and  that  said  J.  S.  hath  disobeyed  the  order  of  this 
court,  made  at  our  last  term,  in  that  behalf,  and  is  guilty  of  contempt.  It  is 
therefore  ordered,  that  he  stand  committed  to  the  jail  of  this  county,  there  to 
remain  in  close  custody,  until  he  shall  comply  with  said  order  of  the  Court,  and 
perform  said  award  in  the  premises  above  mentioned ;  and  it  is  further  ordered 
that  he  pay  the  costs,  [dbc.] 


Sbc.  IY.    refbrbnce  of  a  suit  pbmdino,  to  arbtthation. 

I.    Form  of  Order  of  Reference  waiving  all  Exceptions^  ^c. 

This  day  came  the  parties  by  their  attorneys,  and  by  consent,  submit  all 
matters  in  difference  between  them  [in  this  suit]  to  the  final  determination  of 
O.  S.  and  T.  S.,  and  in  case  they  disagree,  to  the  determination  of  such  other 
person  as  they  may  choose  for  umpire,  so  as  said  award  be  ready  to  be  deliv* 
ered  to  either  of  said  parties,  in  writing,  on  or  before  the  first  day  of  the  next 
term  of  this  Court,  and  which  award  or  umpirage,  the  parties  agree  shall  be 
entered  up  at  the  next  term  as  a  judgment  of  this  Court,  and  to  such  award 
or  umpirage,  or  the  judgment  thereon,  no  exceptions,  on  account  of  form, 
substance  or  otherwise,  shall  at  any  time  be  taken ;  and  the  same  is  ordered 
accordingly ;  and  thereupon  this  cause  is  continued. 
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2.    Award  on  the  Move. 

We,  the  undersigned.  Arbitrators  appointed  by  the  [within]  rule  of  Court,' 
having  notified  and  met  the  parties,  and  heard  their  several  allegations,  proofs 
and  arguments,  and  duly  considered  the  same,  do  award  and  determine,  that 
the  within  named  A.  B.  shall  recover  nothing  of  the  within  named  C.  D.,  [or 
that  neither  of  the  within  named  parties  shall  recover  any  thing  of  the  other^ 
and  that  each  party  shall  pay  his  own  costs  of  Court.  And  that  the  said 
shall  pay  the  costs  of  this  reference,  which  are  taxed  at dollars. 

Dated,  [Ac.] 

Acbitnitors. 


3;    Form  of  Order  of  Reference  in  the  Common  Fq/rm. 

This  day  came  the  parties  by  their  attorneys,  and  by  their  consent,  it  is  or- 
dered, that  all  matters  in  difference,  [m  this  cause,  or,  between  the  parties  in 
this  cause,]  be  referred  to  the  award  and  determination  of  A.  C,  Esquire,  so 
as  the  said  A.  C.  shall  make  and  publish  his  award  in  writing,  under  his  hand, 
and  ready  to  be  delivered  to  the  said  parties,  or  their  attorneys,  or  such  of  them 

as  shall  desire  the  same,  on  or  before  the day  of  now  next  ensuing, 

with  liberty  to  the  said  arbitrator,  by  indorsement  under  his  hand  upon  an  au- 
thenticated copy  of  this  rule,  to  direct  that  an  order  of  [this  Court,  or  My,  any 
Judge  of  this  Court,]  shall  be  applied  for,  at  the  instance  of  either  party,  to 
enlarge  the  time  for  making  his  said  award,  if  he  shall  see  necessary ;  and 
that  the  said  parties  shall  do,  perform,  fulfill,  and  keep  such  award  so  to  be 
made  as  aforesaid.  And  by  the  like  consent  as  aforesaid,  it  is  further  ordered, 
that  the  costs  of  the  cause  abide  the  event  of  the  said  award,  and  that  the 
costs  of  the  reference  and  of  this  rule,  be  in  the  discretion  of  said  arbitrator, 
who  shall  direct  and  award  by  whom  and  to  whom,  and  in  what  manner  the 
same  shall  be  paid  ;  and  the  plaintiff  and  defendant  respectively  be  examined 
upon  oath,  if  thought  necessary  by  the  said  arbitrator ;  and  that  the  said  par- 
ties, or  their  attorneys,  do  produce  before  the  said  arbitrator,  all  books,  papers 
and  writings  touching  and  relating  to  the  matters  in  difierence  between  the 
said  parties,  as  the  said  arbitrator  shall  think  fit ;  and  that  neither  of  said  par- 
ties shall  [bring  any  action  or  suit  in  any  Court  of  law  or  in  equity,  against 
the  said  arbitrator,  for  what  he  shall  do  in  the  premises,  orj  bring  or  prefer 

(a)  If  only  two  of  the  arbitrators ogree,  say,  having  notified  and  met  tha  particB,"  &e^    anH 

*'  We,  the  undersigned,  (a  major  part  of  the  ar-  it  should  be  signed  : 

bitretors  appointed  by  the  [within]  rule  of  Court,  T<  S.,   )  A  major  part  of 

O.  8.  the  other  arbitrator,  who  has  not  signed  ^*  ^-t  >  ***•  Arbilratoi*. 

the  award,  having  been  present  at  the  hearing,) 
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any  bill  in  eqaity  against  each  other^  of  and  concerning  the  premises  so  as 
aforesaid  referred.  And  by  the  like  consent  as  aforesaid,  it  is  lastly  ordered, 
that  if  either  party  shall,  by  aflected  delay,  or  otherwise,  willfully  prevent  the 
said  arbitrator  from  making  his  said  award,  he  shall  pay  such  costs  to  the 
other  as  this  Court  shall  think  reasonable  and  lust ;  and  thereupon  .this  cause 
is  continued. 


4.    Award  on  the  Move. 

To  all  to  whom  these  presents  shall  come,  I,  A.  C,  Esquire,  of,  [dbc.,]  send 
Greeting : 

Whereas  at  the term  of  the  Court  of  Common  Pleas  of  the  county  of 

,  A.  D. ,  in  a  certain  cause  then  pending  in  said  Court,  wherein  J.  N. 

is  plaintiff  and  J,  S.  is  defendant,  in  a  plea  of  [Assumpsit]  by  consent  of 
parties,  it  was  ordered,  in  the  words  following,  that  is  to  say,  **  This  day  came 
the  parties,"  [&c.,  as  in  the  order  to  the  end;]  Now,  know  ye,  that  I,  the 
said  A.  C,  having  taken  upon  myself  the  burden  of  the  said  reference,  and 
having  heard,  examined  and  considered  the  allegations,  witnesses  and  evi- 
dences of  both  of  the  said  parties,  do  hereby  award,  order,  and  finally  deter- 
mine the  said  cause  in  favor  of  the  said  plaintiff;  And  I  do  hereby  find  and 
award,  that  the  sum  of  five  hundred  dollars  was  and  still  remains  due  from  the 
said  defendant  to  the  said  plaintiff;  And  I  do  further  award  and  direct,  that 
the  said  defendant,  do,  upon  demand,  pay  to  the  said  plaintiff,  or  his  attorney, 
the  sum  of  five  hundred  dollars,  together  with  the  costs  of  this  suit,  to  be 
taxed  ;  and  that  the  said  cause  be  no  further  proceeded  in  ;  And  I  do  further 
award  and  direct,  that  each  of  the  said  parties  do  pay  and  bear  their  own  costs 
of  this  reference  ;  and  that  the  said  plaintiff  do  pay  the  expenses  of  this  my 
award,  and  that  the  said  defendant  do,  upon  demand,  repay  to  the  said 
plaintiff  one  moiety  thereof. 
Signed  and  published  by  the  within  named  A.  C, 

as  his  award,  this day  of a.  d.  . 

A.  C. 


J.  S.J 


5.    Judgment^  ^c. 


On  Reference  to  Arbitration. 


It  appearing  to  the  satisfaction  of  the  Court,  that  the  award  of        ■  filed 
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herein,  was  duly  made  and  publifihed,  in  puzBoance  of  the  order  of  reference^ 
entered  herein  at  our  [last]  term,  It  is  considered  by  the  Court,  [&c.,  here 
enter  judgments  for  the  money  part  of  the  award,']  And  it  is  ordered  that,  in 
pursuance  of  said  award,  [here  enter  such  parts  of  the  award  as  require  either 
party  to  do  any  act  other  than  to  pay  money.'] 


CHAPTER   XLIV. 


WARRANT  OF  ATTORNEY  FOR  THE  CONFESSION  OF  JUDG- 
MENT. 

A  warrant  of  attorney  to  confess  judgment,  need  not  be  by  deed ;  nor  does 
it  require  an  attesting  witness/  except  when  executed  by  a  person  in  custody, 
upon  mesne  process,  in  which  case,  it  will  be  void,  unless  some  attorney,  on 
behalf  of  such  person  in  custody,  and  expressly  named  by  him,  be  present, 
and  sign  the  warrant  as  a  witness.*" 

A  joint  warrant  of  attorney  to  confess  a  judgment,  by  an  infant  and  another, 
may  be  vacated  against  the  infant  only.® 

We  have  already  seen,**  that  where  a  judgment  is  taken  against  a  firm,  on 
a  warrant  executed  under  seal  by  one  partner,  without  the  consent  of  the  other, 
the  judgment  will  be  set  aside  at  a  subsequent  term,  on  motion  of  the  latter/ 

But  a  warrant  of  attorney,  executed  by  one  partner  for  himself  and  co-part- 
ner, in  the  absence  of  the  latter,  but  by  his  consent,  is  a  sufficient  authority 
for  taking  judgment  against  both/ 

When  the  liability  is  joint,  and  not  joint  and  several,  taking  a  warrant  of 
attorney  from,  and  judgment  against,  one  of  the  joint  debtors,  will,  it  seems, 
discharge  the  others/ 

A  warrant  of  attorney  to  confess  judgment,  cannot  be  revoked.'  But  the 
death  of  either  party,  in  general,  vacates  the  warrant.^ 

Yet  if  the  warrant  of  attorney  be  to  enter  up  judgment  in  favor  of  A.,  his 
executors,  or  administrators,  it  seems,  that,  on  the  death  of  A.,  judgment  may 
be  taken  in  the  name  of  the  executors  or  administrators.' 

If  the  warrant  is  in  &vor  of  two  persons,  judgment  may  be  entered  in  favor 
of  the  survivor.^ 

But  when  the  warrant  is  executed,  jointly  by  two,  judgment  cannot  be  taken 
against  the  survivor,  unless  the  terms  of  the  warrant  of  attorney  authorize  it.^ 

If  the  warrant  is  executed  in  favor  of  a  feme  sole,  who  afterwards  marries, 
the  judgment  may  be  taken  in  the  names  of  the  husband  and  wife.^  But  it 
seems,  the  marriage  of  a  feme  sole  before  judgment,  vacates  a  warrant  of  at- 
torney previously  executed  by  her.* 

(a)  5  Taunt.  264  ;Tidd,  546;  and  see  4  East.  (g)  2  Ld.  Raym.  766,  650;  1  Salk.  87;  2 
431 ;  1  Chit.  Rep  707.  Eap.  Rep.  565. 

(b)  Swan*B  Stat.  665,  sec*  76-  (b)  2  Stra-  718  ;^  1081 ;  8  T.  R.  257. 

(c)  2  Blue  Rep.  1133 ;  1  Chit.  Rep.  708,  n.  (i)  Tidd.  551. 

(d)  Ante,  p.  1001.  (j)  1    Wils.  312;  2  M.  <Si;S.  76;  7  Taunt. 

(e)  7  Ohio  Rep.  (part  2t)  175.  453  ;  2  Blac  Rep.  1301. 

(f )  1  Chit.  Rep.  707 ;  Tidd.  548 ;  but  see  10  (k)  15  Eaat.  592 ;  7  Taunt.  453 ;  see  1  Chit. 
Moore,  389 ;  3  Bing.  101,  same  case.  Rep.  315,  note. 

(r)  18  Ohio  Rep.  279.  0)  12  Mod.  383 ;  1  Salk.  1 17. 
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Its  requisites — Proceedings  on  —  Setting  aside  Judgment. 

In  entering  judgment  upon  a  warrant  of  attorney,  the  authority  must  be 
strictly  pursued.  Thus,  judgment  cannot  be  entered  against  two  persons  on 
a  warrant  of  attorney  to  confess  a  judgment  against  three  persons,  one  of 
whom  refused  to  execute  it.""  So,  if  the  warrant  authorize  a  judgment  at  a 
particular  term,  a  judgment  cannot  be  taken  after  the  term.'  But  if  it  author- 
ize the  confession  generally,  or  at  any  time  after  a  particular  day,  or  at,  or  aAef 
a  particular  term,  or  the  like,  judgment  may  be  taken  at  any  time  after  the 
time  specified. 

When  the  authority  has  not  been  pursued  as  in  the  cases  above  mentiimed, 
the  court,  on  motion,  will  set  aside  the  judgment. 

Every  warrant  of  attorney  should  be  given  voluntarily,  and  for  a  good  con- 
sideration.° 

It  must  not  include  attorneys  fees.i*  If  it  be  obtained  by  fraud  or  misrepre- 
sentation,'' the  court  will  order  it  to  be  delivered  up,  if  in  the  hands  of  an  at- 
torney ;  or  if  judgment  has  been  entered  upon  it,  will  set  aside  the  judgment 
and  proceedings,  which  have  been  had  under  it,  and  order  it  to  be  delivered 
up. 

The  Court  of  King's  Bench,  in  England,  will  set  aside  a  judgment,  found- 
ed on  a  usurious  security,  without  compelling  the  defendant  to  repay  the  prin- 
cipal and  interest." 

•  In  general,  judgment  is  taken  on  a  warrant  of  attorney,  without  any  notice 
whatever  being  given  to  the  defendant.  When,  therefore,  the  judgment  is 
irregularly  entered,  or  the  defendant  had,  when  the  judgment  was  entered,  a 
well  founded  objection  to  its  entry,  which  would  have  induced  the  court  to 
have  set  the  case  down  for  an  issue  and  trial,  the  defendant  may  move  the 
court  to  set  aside  the  judgment.  For  this  purpose,  the  application  should  be 
made  during  the  term  in  which  the  judgment  was  taken,  if  the  defendant  had 
notice  in  time  to  make  the  application  during  that  term ;  but  if  he  had  not  such 
notice  in  time,  then  the  application  should  be  made  at  the  term  next  after 
notice  of  the  entry  of  the  judgment.  Upon  affidavits  showing  sufficient  cause 
for  setting  aside  the  judgment,  and  that  there  has  been  no  laches,  the  court 
will  set  aside  the  judgment,  and  give  the  defendant  leave  to  plead,  and  put 
him  upon  such  terms  as  will  prevent  delay,  in  the  trial  of  the  issue.* 

The  party  holding  the  warrant,  files  a  declaration  in  the  usual  form,  and,  in 
general,  though  perhaps  unnecessary,*  some  attorney  of  the  court  files  a  plea  in 
Uie  nature  of  a  cognovit,  in  the  form  following,  if  in  Assumpsit : 

(m)  1  Chit  Rep.  322.  (r)  4  Bam.  &,  Aid.  92 ;  as  to  practiee  in  sudi 

(n)  1  Mod.  1 ;  7  Id.  53.  case  in  the  Common  Pleas  of  England,  see  ] 

(o)  Tidd.  547.  Taunt.  413. 

(p)  13  Ohio  Rep.  250.  (s)  Id.  lb. ;  and  eee  7  Ohio  Rep.  (Pirt  8)  175 ; 

(q)  Cowp.  727 ;  1  Bos.  &  Pul.  270  ;  4  Bam.  Cowp.  727. 

&  Aid.  92 ;  4  Taunt.  683.  (t)  8  Ohio  Rep.  272. 
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C.  D. 

ats.    J. Com.  Pleas.    —  Term,  a.  d. 

A 


its.    t 
.  B.J 


And  the  said  C.  D.,  by  S.  R.  his  attorney,  (under  and  by  virtue  of  a  war- 
rant of  attorney  herewith  filed,)  comes  and  waives  the  issuing  and  service  of 
process  herein,  and  enters  the  appearance  of  the  said  C.  D. ;  and  for  plea,  says 
that  he  cannot  deny  the  action  of  the  plaintiflT,  nor  but  that  he,  the  said  defend- 
ant,* did  promise  as  the  plaintiff  hath  complained,  nor  but  that  the  plaintiff  hath 
sustained  damages  in  the  premises  to  the  amount  of  ;  and  confesses  judg- 

ment therefor  and  costs ;  and  all  errors  are  hereby  released. 

If  in  Debt,  the  form  may  be  as  follows : 

As  in  the  preceding  form  to  the  *3— doth  owe  the  plaintiff         dollars  debt, 

and dollars cents,  damages,  for  the  detention  thereof,  as  the  plaintiff 

hath  complained ;  and  confesses  judgment  therefor  and  costs ;  and  all  errors 

are  hereby  released. 

S.  R.,  Attorney  for  C.  D. 

The  statute  provides,  that  the  attorney  confessing  a  judgment,  shall  produce 
to  the  court  his  warrant  for  doing  so,  if  required ;  and  a  copy  of  the  warrant 
shall  then  be  filed  with  the  clerk.''  In  general,  the  original  warrant  is  filed, 
instead  of  a  copy. 

Form  of  Warrant  of  Attorney  for  the  Confession  of  Judgment. 

I  do  hereby  authorize  and  empower  A.  B.,  or  any  other  attorney  at  law  in 
the  State  of  Ohio,  to  appear  in  any  court  of  record  in  said  State,  at  any  regular 
term  of  such  court,  and  waive  the  issuing  and  service  of  process,  and  confess 
a  judgment  against  me,  and  in  favor  of  J.  S.,  for  the  sum  of  ——  doUais,  and 
costs,  and  thereupon  to  release  all  error  and  writs  of  error. 

Y.  X.,  [Seal.] 

Dated,  &c. 

(u)  Swan's  Stat.  665,  $76*    For  the  form  of  th«  Judgment  in  Aisumpeit,  on  oonfesnon,  Me 
ante.  938.    For  the  like  in  Debt,  eee  ante,  965* 
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CHAPTER  XLV. 


PARTITION. 

— ilTlOW   !•  W  WHAT  CASES. 

n.  WBERE  THE  PETITION  HAT  BE  TTLSD. 

in.  PARTIES  TO  THE  PETIIION. 

IT.  WHAT  THE  PETITION  MUST  CONTAIN. 

T.  FORMS  OF  PETITIONS. 

n.  NOTICE  TO  THE  PARTIES. 

Til.  PROCEEDINGS  AT  THE  FIRST  TERM. 

Tin.  PROCEEDINOS  UNDER  THE  ORDER  OF  PARTITIOM. 

K.  PROCEEDINOS  ON  THE  RETITRN  OF  THE  WRIT. 


Sec   I.      IN   WHAT  CASES. 

The  statute  proyides,*  that  all  joint  tenants,  tenants  in  common  and  coparce- 
ners, of  any  estate  in  lands,  tenements  or  hereditaments,  may  be  compelled  to 
make  or  suffer  partition  of  such  estate.    The  estate  must  be  a  legal  one. 

It  will  be  olseryed,  that  the  statute  is  exceedingly  broad  in  its  terms ;  and 
is  applicable,  as  well  to  estates  of  freehold,  as  estates  for  yean.  But  a  party 
who  has  not  a  right  to  the  present  possession,  but  has  a  future  contingent  inter- 
est in  an  undiTided  share  of  real  estate,  cannot,  perhaps,  sustain  a  suit  for  a 
partition.'' 

But  where  a  person  has  a  dower  estate  in  a  tract  of  land,  and  also  an  undi- 
Tided share  of  the  remainder  in  fee,  he  may  have  partition.^ 

Where  land  is  bought  with  partnership  funds,  and  conveyed  to  the  partners, 
they  take  as  tenants  in  common ;  and  if  one  dies,  his  share  descends  to  his 
heins ;  and  if  such  share  be  sold  by  his  administrator,  to  pay  debis,  the  pur- 
chaser takes  the  legal  title,  and  may  demand  partition.' 

Where  there  are  several  tracts,  if  there  be  any  one  in  which  the  demandant 
is  not  a  tenant  in  common  with  all  the  owners,  such  tract  should  not  be  incla- 

(a)  Swon^  Stat.  613.  aoalofi^es  of  the  atatate,  aawell  as  upon  tin 

(b)  See  2  Pbige«  387.  principleB  which  gOTtoi  ooorta  of  chaacerf. 

(c)  11  Ohio  Kep.  389.  This  case  waa  in  chan*  (d)  5  Ohio  Rep.  26i, 
eery )  but  the  court  aay  they  decide  it  upon  the 
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ded  in  the  petition ;  for,  the  petitioner  must  be  a  tenant  in  common  with  all 
the  owners  of  each  tract  to  be  partitioned.' 

When  one  tenant  in  common  has  conveyed  his  entire  right  in  several  parcels 
of  land,  by  metes  and  bounds,  to  several  purchasers,  so  that  each  purchaser's 
title  and  possession  are  separate  and  distinct,  his  co*tenant  cannot  unite  all  the 
purchasers  in  one  petition,  for  a  general  partition ;  but  he  must  bring  separate 
suits  against  each  purchaser,  and  take  his  share  out  of  each  particular  tract. 
But  the  one  who  first  purchases  a  specific  part  of  a  defined  tract,  from  a  ten- 
ant in  common,  cannot  compel  his  co-tenant  to  take  his  share  in  another  portion 
of  the  tractt  sold  by  the  same  grantor  to  a  later  purchaser.' 

As  one  tenant  in  common  can  work  a  division  of  the  common  property,  by 
conveying  his  share  by  a  deed,  defining  it  b}*"  metes  and  bounds ;  so,  the  ten- 
ant, making  this  separation  of  interest,  and  his  heirs,  are  bound  by  it ;  espe- 
cially, if  the  deed  contains  a  warranty ;  and  it  may  be  accepted  and  ratified 
by  the  co-tenants.' 

Where  the  rights  of  some  of  the  coparceners  to  a  part  of  the  estate,  are 
barred  by  an  adverse  possession,  and  the  same  part,  in  a  partition  of  the  whole 
estate,  is  allotted  to  another  coparcener,  who  is  within  the  saving  clause  of  the 
statute  of  limitations,  the  latter  can  hold  only  his  original  share  in  the  part 
allotted  to  him.** 


Sec.   II.      WHERE  TitE  PETITION  HAT  BE  FILED. 

If  the  estate  or  estates  are  situated  in  one  county,  the  proceedings  in  parti- 
tion, must  be  had  in  the  Court  of  Common  Pleas  of  such  county ;  but  if  situ- 
ate in  two  or  more  counties,  the  proceedings  may  be  had,  either  in  the  Su- 
preme Court,  when  that  court  sball  be  in  session,  in  any  one  of  the  counties 
where  a  part  of  the  premises  to  be  divided  shall  be  situate,  or,  in  the  Court 
of  Common  Pleas  in  any  one  of  the  counties  where  a  part  of  the  premises 
shall  be  situate,  at  the  election  of  the  demandant  of  partition.^ 


Sec.   III.      PARTIES  TO  THE  PETinOK. 

The  statute  requires  the  parties  in  interest,  whose  names  are  known  to 
the  demandant,  to  be  set  forth  in  the  petition. *  The  widow  also,  if  any*  enti* 
tied  to  dower,  must  be  made  a  party  to  the  proceedings. 

If  there  be  minors  who  have  guardians,  they  are  also  generally  named,  as 
they  have  a  right  to  act  for  their  wards  in  the  proceedings.  ^ 

(e)  13  Ohio  Rep.  518.  (i)  Swan's  Stat.  613,  sec.  1. 

(f )  7  Ohio  Kep.  (Phrt  2)  189.  (1)  U»  6>4,  sec.  8. 

(g)  9  Ohio  R«p.  126.  (m)  k.  6.7,m.c.  14. 
(h)  10  Ohio  Kep.  135. 
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If  any  of  the  parties  in  interest  are  married  women,  their  husbands,  if  liv- 
ing, must  be  named." 

The  proceeding  is  one  in  rem,  and  the  statute  does  not  require  the  parties  in 
interest  to  be  actually  made  parties  defendants,  but  simply  to  be  named  in  the 
petition.  It  is,  however,  a  very  common  practice,  to  make  the  parties  in  inter- 
est by  express  terms,  as  in  bills  in  chancery,  parties  defendants.*" 

The  proceeding  in  fact,  is,  in  no  just  sense,  adversary ;  and  has,  therefore, 
strictly  no  proper  parties.' 

A  guardian  for  minors,  who  all  claim  in  one  right,  may  institute  proceed- 
ings for  partition  without  process.** 


Sec.  rV.    WHAT  thb  petition  kust  contain. 

The  statute  requires  the  petition  to  set  forth  the  nature  of  the  title  of  the 
demandant ;  the  tract  or  tracts  of  land,  tenements  or  hereditaments  of  which 
partition  is  demanded ;  and  the  name  or  names  and  place  of  residence  of  each 
joint  tenant,  coparcener  or  tenant  in  common,  with  such  demandant,  if  they 
shall  be  known  to  such  demandant ;  and  any  widow  entitled  to  dower,  must 
be  made  a  peurty  to  the  proceedings,  unless  the  dower  shall  have  been  previ- 
ously assigned.^ 
The  title  and  interest  of  the  several  tenants  should  be  set  forth  truly.^ 
The  first  step  to  be  taken  is,  to  file  the  petition  with  the  clerk  of  the  proper 
court. 


Sec.  V.     FORMS  of  petitions. 
Ibrm  of  Petition  —  Real  Estate  Descended, 

To  the  Court  of  Common  Pleas  of  the  county  of ,  and  state  of  Ohio : 

Your  petitioner,  A.  B.,  [&c.,]  of,  [&c.,]  respectfully  represents,  that  on  or 
about  the day  of a.  d. ,  one  D.  B.,  of county,  died,  intes- 
tate, seized  of  an  estate  in  fee  simple  in  the  following  lands  and  tenements, 
situate  in  [said]  county,  and  described  as  follows :  [Zfere  describe  the  pre- 
mises,'] 

That  said  premises  descended  to  the  following  persons,  the  children  [and 
grand  children]  of  said  D.  B.,  deceased,  and  is  now  owned  by  them  in  the 
following  proportions  as  coparceners,  to  wit : 

I.  Your  petitioner,  a  son  of  said  D.  B.,  deceased,  an  undivided  [third] 
part  of  said  premises,  in  fee. 

( j)  Id.  614,  sec*  2  ;  Id.  616t  sec.  12.  names  the  parties  in  interest ;  and  this  is  ia  ac* 

(k)  14  Ohio  Rep.  502.  cordanoe  with  the  practice  in  the  state  of  N.  Y. 

(d)  8  Ohio  Rep.  67;  see  9  Ohio  Rep.  117.  (p)  13  Ohio  Rep.  548 ;  and  see  6  Ohio  Rap. 

<o)  13  Ohio  Rep.  548.    The  form  of  petition  269 ;  9  Ohio  Rep.  120 ;  8  Ohio  Rep.  415. 

in  Mr.  Wilcox's  Forms  and  Practice,  merely  (q)  8  Ohb  Rep.  415. 
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Form  of  the  Petition* 


IL     E.  B.,  a  son  of  said  D.  B.,  deceased,  who  resides  in  the  county  of 
-,  in  the  state  of ,  one  undivided  [third]  part  of  said  premises,  in  fee. 


III.  G.  M.,  S.  M.  and  R.  M.,  infants,  who  reside  in  the  county  of ,  in 

the  state  of ,  only  children  and  heirs  of  JSllen  B.,  daughter  of  the  said 

D.  B.,  deceased.     The  said  Ellen  B.,  on  or  about  the  — »— day  of a.  d. 

,  intermarried  with  one  X.  M.,  who  resides  in  the  county  of ,  in  the 

State  of ,  and  the  said  Ellen  B.,  on  or  about  the day  of a.  d. 

,  died,  leaving  said  infants,  the  issue  of  said  marriage,  her  only  children 

and  heirs,  and  who  are  each  seized  in  fee,  of  an  undivided  [ninth]  part  of  said 
real  estate,  subject  to  the  estate,  in  courtesy,  of  X.  M.,  their  father. 

IV.  S.  B.,  [&c.] 

Your  petitioner  further  represents,  that  S.  B.,  who  resides  in,  [&c.,]  widow 
of  said  D.  B.,  deceased,  is  entitled  to  dower  in  said  premises. 

S.  B.  is  the  guardian  of  said  [G.  M.]  duly  appointed  by  this  Court. 

[Your  petitioner  prays,  that  said  E.  B.,  G.  M.,  [&c.,]*  be  made  parties  de- 
fendants to  this  petition  ;  and]  your  petitioner,  desiring  to  hold  his  said  inter- 
est  in  severalty,  prays  [that  partition  of  said  premises  may  be  made,  or  say^ 
that  your  petitioner's  interest  in  said  premisesr  may  be  set  off  to  him  in^sever- 
alty ;]  and  that  the  dower  of  the  said  S.  B.  may  be  also  assigned  in  said 
premises  ;  or  if  it  shall  appear  that  partition  cannot,  without  manifest  injury, 
be  made,  then  that  the  same  may  be  sold,  or  other  order  taken  pursuant  to 
the  statute  in  such  case  made  and  provided. 

By  C.  T.,  Attorney  for  Petitioner. 

Form  of  Petition  —  Real  Estate  Devised. 

To  the  Court  of  Common  Pleas  of  the  county  of and  state  of  Ohio  : 

Your  petitioner,  A.  B.,  [&c.,]  of,  [&c.,]  respectfully  represents,  that  on  or 

about  the day  of  a.  d.  — ,  one  D.  B.,  of county,  died,  seized 

of  an  estate  in  fee  simple,  in  the  following  laiids  and  tenements  situate  in  said 
county  of ,  and  described  as  follows  :  [Here  describe  the  premises,'} 

And  your  petitioner  further  represents,  that  said  D.  B.,  in  his  lifetime,  made 
his  last  will  and.  testament  in  writing,  and  which,  after  his  decease,  was  on  or 

about  the day  of a.  d. proved,  allowed,  and  ordered  to  probate 

and  record^ by  [this]  Court,  and  is  duly  recorded.'  That,  by  said  last  will  and 
testament,  the  said  D.  B.  devised  said  premises,  and  his  devises,  hereinafter 
named,  hold  said  premises  as  follows :  [here  state  the  devises  in  the  tviUf']  all 
which  will  more  fully  and  at  large  appear,  by  the  record  of  said  will,  in  this 
Court. 

Your  petitioner  further  represents,  that  S.  B.,  who  resides  in county,  in 

the  state  of——,  [is  entitled  to  dower  in  said  premises,  or  say,  declined  to  take 
under  said  wUl,  and  is  entitled  to  dower  in  said  premises.] 

(r)  For  special  avermenta  oa  to  proof  of  wiU,  &e.,  see  ante  417. 
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Form  of  the  Petitian  —  Notice  to  the  Partiec. 


Your  petitioner  prays  that  said  £.  B.,  [Jkc^  proceeding  as  in  the  preceding 
form  from  the  *  to  the  end. 

Form  of  Petitum  —  Real  Estate  held  by   Deeds^  ^c,  —  Names  of  some  of 

the  Co-tenants  unknown. 

To  the  Court  of  Common  Pleas  of  the  county  of ,  and  State  of  Ohio : 

Your  petitioner,  A.  B.,  [&c.  J  of,  [&c  ,]  respectfully  represents,  that  your 
petitioner,  together  with  C.  D.,  who  resides  in*  [<&c.,3  J.  K.,  who  resides  in/ 
[&c.,  and  some  person  or  persons  whose  residence  and  names  are  nuknown  to 
your  petitioner,]  are  seized  of  an.esiate  as  tenants  in  common,  in  the  following 

lands  and  tenements,  situate  in  said  county  of ,  and  described  as  follows  : 

[here  describe  the  premises, 2 

Your  petitioner  further  represents,  that  he  has  an  estate  Lof  inheritance,  or 

for  his  own  life,  or  for  the  life  of  one  R.  S.,  or  for  the  term  of years,  as 

the  case  may  be^  in  the  said  premises,  being  the  one  equal  undivided  [moiety, 
or  third,  or  fourth,  or  other  pari  ^  according  to  the  share  the  petitioner  c/atffM;] 
that  the  said  J.  K.  has  an  estate  of,  [4*^.,  describing  it  as  above^']  in  the  said 
premises,  being  the  one  equal  undivided,  [^c,  specifying  the  share  or  inter- 
est  J  and  so  describing  the  nature  of  the  estate^  and  the  shares  of  each^  if 
known ;]  and  that  some  person  or  persons,  whose  residence  and  names  are 
unknown  to  your  petitioner,  have  estates  or  interests  in  the  residue,  the 
nature  and  conditions  of  which,  are  to  your  petitioner  unknown. 

[j^s  to  Dower f  see  the  preceding  fonns,'] 

And  your  petitioner,  desiring  to  hold  his  said  interest  in  severalty,  prays 
that  said  C.  D.,  [<&c.,]  may  be  made  parties  defendants  to  this  petition,  and 
that  your  petitioner*s  interest  in  said  premises  [and  the  interest  of  said  parties 
in  interest  whose  estate  therein  is  known,]  may  be  set  off  in  severalty ;  and  if 
the  same  cannot  be  done  without  manifest  injury,  then  that  the  said  premises 
be  sold,  or  other  order  taken,  pursuant  to  the  statute  in  such  case  made  and 
provided. 


SSC.  VI.      NOTICE  TO  THE  PARTIES  IN  INTBSEffT. 

After  filing  the  petition,  the  statute  requires  the  demandant  in  the  petition  to 
give  notice,  in  some  newspaper  in  general  circulation  in  each  county  where 
the  lands  lie,  a  personal  notice  in  writing,  to  each  and  every  person  concerned, 
their  agent  or  attorney,  at  least  forty  days  previously  to  the  term  of  the  court 
next  after  the  filing  the  petition,  setting  forth  the  pendency  and  demand 
thereof.' 

The  notice  is  usually  given  by  publication.  It  may  be  in  the  form  follow- 
ing = 

(r)  Swan"!  Stat.  614,  mo.  3. 
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Form  of  Notice. 

Notice  :  —To  C,  D,,  [^c,  naming  the  parties  in  interest,'] 

You  will  take  notice,  that  on  the day  of ,  a.  d. ,  the  under- 
signed filed  a  petition  in  the  Court  of  Common  Pleas  of countVi  Ohio, 

where  the  same  is  now  pending,  demanding  partition  of  the  following  premi- 
ses, situate  in  said  county :  [^Describe  them,'] 

The  undersigned  demands  that  partition  be  made  of  said  premises  as  fol- 
lows :  To  the  undersigned,  one  [moiety,  or  third,  as  the  share  may  hef]  to 
C.  D.,  E.  F.,  [&c.,3  each,  one  [sixth;]  to  L,  M.,  [&c.,]  each,  one  [twelfth;] 
and  to  S.  M.  dower  in  the  whole. 

At  the  next  term  of  said  court,  an  application  will  be  made  by  the  under- 
signed, for  an  order  that  partition  may  be  made,  &c.,  of  said  premises. 

A.  B. 

[Date.] 

To  Printer '-'Publish  six  weeks^  successively. 


Sec.  YII.    proceedings  at  the  first  term. 

If  the  notice  was  published,  or  if  the  notice  was  served  on  the  parties  in 
interest,  forty  days  before  the  term,  the  demandant  is  entitled  to  an  order  of 
partition  upon  proof  thereof,  and  if  no  sufficient  re^pn  is  assigned  to  the 
court  by  the  parties  in  interest,  why  partition  should  noj^be  made/  The  court 
may  require  proof  of  title  as  set  forth  in  the  petition.*    . 

The  court  may  order  partition  only  of  the  demandant's  share,  or  of  all  the 
parties  in  interest.* 

If  there  be  infants,  it  is  usual,  in  some  of  the  circuits,  to  have  a  guardian 
ad  litem  appointed  for  them,  and  to  file  their  answers  ;  though  this  does  not 
seem  necessary,  as  tbe  whole  proceeding  is  in  rem. 

If  there  be  any  defence,  it  is  generally  presented  to  the  court  in  the  shape 
of  an  answer,  substantiaUy  as  in  chancery. 

Three  commissioners  are  appointed  by  the  court  to  make  the  partition*" 
whose  names  are  usually  inserted  in  the  order  of  partition." 

Affidavit  of  Publication. 

T.  C.  being  duly  sworn  says,  that  a  copy  of  the  above  notice  was  published 

on  the day  of ,  a.  d. ,  in  a  newspaper  called  ,  and  that 

said  newspaper  was  then  in  general  circulation  in  the  county  of  —— . 

T.  C. 

Sworn,  &c. 

(s)  Swnn's  Stat.  614,8ec.  4.         (t)  14  Ohio  Rep.  502.         (u)  Swan's  Stat.  614,  see.  4. 
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Affidavit  of  Personal  Service. 

T.  C,  being  duly  sworn,  says,  that  on he  personally  gave  C.  D.,  E. 

F.  and  G.  H.,  lor  to  W,  X,  the  agent  or  attorney  of  C.  A,  IL  F.  and  G.  H.^ 

a  true  copy  of  the  above  notice. 

T.  C. 

Sworn  to,  &c. 

Appointment  of  Guardian  ad  litem. 
A.  B. 


L.   B.  1 

V.  I  In 

5.  D.  et.  aL  J 


Partition. 
C. 


It  is  ordered,  that  L.  S.  be,  and  he  is  appointed  guardian  ad  litem  to  the  in- 
fant defendants  named  in  the  petition  herein ;  and  the  said  L.  S.  appeared  in 
open  court  and  accepted ^aid  appointment. 


dnswer  of  the  Guardian  ad  litem. 


] 


C.  D.  et.  al. 

ats.  ^  Petition  for  Partition. 

A.  B. 


And  the  infant  defendants  in  said  petition  named,  by  L.  S.,  their  guardian 

ad  litem,  appointed  by  this  court,  for  answer  to  said  petition  say,  that  they  are 

of  tender  years  and  ignorant  of  the  matters  in  said  petition  set  forth,  and  pray 

the  protection  of  the  court  in  the  premises. 

By  L.  S.,  their  guardian  ad  litem. 

Form  of  Order  for  Partition. 

This  cause  came  on  to  be  heard  upon  the  petition,  [^answer,  &c.,  and  was 
argued  by  counsel ;]  on  consideration  whereof,  and  it  appearing  to  the  satis- 
faction of  the  court,  that  due  notice  hath  been  given,  more  than  forty  days  pre- 
vious to  the  present  term,  of  the  pendency  and  demand  of  said  petition,  as  re- 
quired by  law,  and  that  the  demandant  hath  a  legal  right  and  estate  in  the 
premises  described  in  the  petition,  and  as  therein  set  forth,  and  no  sufficient 
reason  appearing  why  partition  should  not  be  made,  it  is  ordered  [or,  on  motion 
to  the  court  by  Mr.  O.,  counsel  for  the  plaintiff,  it  is  ordered,]  that,  by  the  oaths 
of  T.  O.,  T.  P.  and  T.  U.,  judicious,  disinterested  freeholders  of  the  vicinity, 
one  full  and  equal  third  part  of  the  lands,  in  the  said  petition  described,  be  as- 
signed and  set  off  to  the  said  T.  S.  as  her  dower  estate,  and  that  by  the  like 
oaths  of  the  same  T.  O.,  T.  P.  and  T.  U.,  partition  be  made  of  said  lands,  sub- 
ject to  said  dower  estate,  in  the  following  proportions,  to  wit : 

I.    To  the  said  A.  B.  one  equal  fourth  part. 

II.    To  the  said  C.  D.,  L.  D.,  M.  IX,  and  S.  D.,  each,  one  equal  six* 
teenth  part. 
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III.  To  the  said  E.  F.  and  R.  F.,  each,  one  equal  eighth  part. 

IV.  And  to  the  said  G.  H.,  one  equal  fourth  part. 

And  it  is  further  ordered,  that  a  writ  of  partition  issue  to  the  sheriff  of 
county,  commanding  him  to  cause  said  dower  to  be  assigned,  and  said  partition 
to  be  made  accordingly.    Continued. 


Sec.    VIII.      PROCEEDINGS  UNDER  THE  ORDER  OF  PARTITION. 

In  case  a  partition  is  ordered,  the  statute  provides,  that  the  court  shall  issue 
their  writ,  directed  to  the  sheriff  of  their  county,  or,  in  case  the  estate  is  situate 
in  more  than  one  county,  then  to  the  sheriff  of  either  of  the  counties  in  which 
the  estate  may  be,  commanding  him  that,  by  the  oaths  of  three  judicious  and 
disinterested  freeholders  of  the  vicinity,  (named  by  the  court,)  he  cause  to  be 
set  off  and  divided  to  the  demandant,  or  each  party  in  interest,  in  the  petition, 
the  parts  of  the  estates  as  ordered  by  the  court. 

The  commissioners  must  view  and  examine  the  property,  after  being  sworn 
by  the  officer.' 

The  property  is  set  apart  into  such  lot  or  lots,  as  will  be  most  advantageous 
and  equitable,  having  due  regard  to  the  improvements,  situation  and  quality  of 
the  different  parts.'' 

When  there  are  two  or  more  tracts,  the  commissioners  set  off  to  each  of  the 
parties  in  interest  his  proper  proportion  in  each ;  if,  however,  the  several  tracts 
are  owned  by  the  same  persons,  and  in  the  same  proportions  in  each  tract,  then 
the  ^hole  share  of  any  proprietor,  in  atliili^tracts,  may  be  set  off  to  such  pro- 
prietor in  one  or  more  tracts/  After  confirmation,  it  will  be  presumed  that 
the  parties  in  interest  held  equal  undivided  proportions  in  all  the  tncisJf 

If  the  commissioners  are  of  the  opinion  that  the  property  cannot  be  divided 
according  to  the  command  of  the  writ,  without  a  manifest  injury  of  the  value 
thereof,  they  return  a  just  valuation  of  the  property.' 


Sec.  IX.      PROCEEDINGS  ON  THE  RETURN  OF  THE  WRIT. 

If  the  commissioners  return  a  partition,  an  order  of  confirmation  is  entered, 
unless  there  be  some  irregularity  in  the  proceedings. 

If  the  commissioners  return  that  it  cannot  be  partitioned  without  manifest 
injury,  and  the  court  approve  of  the  return,  and  any  one  or  more  of  the  par- 
ties elect  to  take  the  property  at  the  appraised  value,  the  court  will  adjudge 


(▼)  Swan's  Stat.  615,  $  5 ;  Id.  618,  $  20. 
(w)  Id.  615,  ^  5. 
(z)  Id.  lb.  ^  6. 

80 


(y)  7  Ohio  Rep.  (port  2,)  118. 
(z)  Swan's  Stat.  615,  ^  8. 
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the  property  to  him  or  them,  he  or  they   paying  to  the  other  parties,  their 
proportion  of  the  appraised  value ;  and  the  sherifT,  by  order  of  the  court,  exe- 
cutes a  coQveyance  accordingly/    If  two  or  more  elect  to  take,  in  seveialty, 
the  land,  or  if  no  one  elect  to  take  it,  then  the  court  may,  at  the  instance  of 
the  demandant  in  the  petition,  order  the  property  to  be  sold  at  public  auciioD 
by  the  sheriff.     The  sale  is  conducted  as  upon  execution,  except  that  no  new 
appraisement  is   made.     The  property   must  be  sold  for  at  least  two-thirds  ci 
its  value  as  estimated  by  the  commissioners."    The   sale   must  be  made  at  the 
door  of  the  court  house,  unless  otherwise  ordered  by  the  court.'    If  upon  sale 
made,  the  court  approve  of  it,  the  sheriflT,  upon  recefwi^  the  purchase  money, 
or  taking  sufficient  security  therefor,  to  the  satisfaction^  the  court,  executes  a 
deed  to  the  purchaser.**    The  money  or  securities  taken  by   the  sheriff,  are 
distributed  and  paid  by  order  of  the  court,  to  and  amongst  ihe  several  parties 
in  interest.' 

After  the  property  has  been  once  offered  for  sale,  and  not  sold,  an  alias 
order  may  issue  as  often  as  need  be  ;  and  the  court  may,  in  their  discretion, 
order  a  revaluation  by  three  judicious  disinterested  freeholders  of  the  county, 
(to  be  appointed  by  the  court,)  and  direct  a  subsequent  sale  at  not  less  than  two- 
thirds  of  such  revaluation  ;  or,  the  court  may  order  a  sale  without  such  reval- 
uation, at  not  less  than  such  reduced  proportion  or  proportions  of  the  appraised 
value  as  they  may  direct. * 

Guardians  of  minor  heirs  may  elect  to  take  the  property  for  their  wards; 
and,  indeed,  are  authorized  to  do  any  act,  matter  or  thing,  for  their  wards, 
under  the  statute,  respecting  the  partition  of  real  estate.' 

In  order  to  give  all  parties  in  interest  an  opportunity  to  elect  to  take  the 
land,  at  the  valuation  of  the  commissioners,  the  cause  is  generally  continued 
one  term  for  that  purpose.  If,  however,  two  elect  to  take  it  in  severalty,  of 
course  no  one  can  have  it ;  and  in  such  case,  or,  if  the  court  are  satisfied  that 
no  one  desires  to  take  the  property  at  the  valuation,  the  cause  will  not  be 
continued  for  election. 

The  costs  and  expenses  are  taxed  according  to  equity,  having  regard  to  the 
interest  of  the  parties,  and  the  benefit  each  may  derive  from  the  partition. 
Execution  may  issue  therefor,  against  each  party,  to  recover  the  costs  taxed 
against  each,  respectively.* 

No  appeal  lies  to  the  Supreme  Court,  in  proceedings  in  partition/  The 
proceedings  may  be  reviewed  upon  writ  of  error.  The  regularity  of  the  pro- 
ceedings cannot  be  inquired  into  collaterally.* 

When  on  partition  by  the  court,  the  land  is  divided  I^  metes  and  bounds, 
into  eight  shares,  and  a  purchaser  afterwards  buys  three  of  the  shares,  and 

(tt)  Swnn'8  Stat.  615,  bcc.  8.  (f )  Id.  ib.  617,  sec.  14. 

(b)  Id.  615,  see.  9.  (g)  Id.  617.  sec.  16. 

(c)  45  vol.  Stat.  59.  (h)  1 1  Ohio  Rep.  254. 

(d)  Swan's  Stat.  616,  sec.  10.  (i)  10  Ohio  Rep.  250:  3  Ohio  Rep.  321 ;  8 

(e)  W.  ib.  sec.  11.  Ohio  Rep.  87, 415 
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brings  his  ejectment  to  get  possession  of  them,  and  afterwards  the  proceed- 
ings in  partition  are  reversed  on  error,  the  purchaser,  notwithstanding,  takes 
an  undivided  eighih  of  three  shares,  and  he  may  recover  that  much  in  his 
ejectment.^ 

Report^  ^c,  of  the  Commissionera. 

The  State  of  Ohio,  — —  county,  ss. 

On  the  —  day  of  ,  a.  d. ,  L.  M.,   [&c.,]  the  within   named 

commissioners,  were  duly  sworn  by  me,  to  make  partition  of  the  lands  within 
described,  and  to  assign  dower  in  the  same,  in  pursuance  of  the  order  of  the 
court.  ' 

W.  X.,  Sheriff  of county. 

We  the  undersigned,  commissioners,  named  in  the  writ  hereunto  annexed, 
after  being  duly  sworn,  and  after  viewing  and  examining  the  premises,  in  said 
writ  described,  do  assigpi  to  the  said  L.  Q.  for  her  dower  estate,  so  much  of 
said  premises  as  are  contained  within  the  following  boundaries,  to  wit: 
[describe  the  dower  by  metes  and  bounds.'] 

If  the  land  cannot  be  partitioned^  say,  and  we  are  of  the  opinion  that  said 
premises  cannot  be  divided  according  to  the  command  of  this  writ,  without 
manifest  injury  of  the  value  thereof,  and  do  estimate  the  value  of  that  part  of 
said  premises,  upon  which  we  have  assigned  dower,  and  subject  to  said  dower, 

at dollars;  and  we  do  estimate  the  residue  of  said  premises,  \or  if  it  is 

proper  that  the  part  upon  which  dower  is  assigned^  should  be  sold  with  the 

residue,  say,  and  we  do  estimate  said  premises,  subject  to  said  dower,]  at 

dollars. 

But  if  the  land  is  partitioned,  say,  and  we  do  also  set  off  and  assign  to  A. 
G.,  in  severalty,  for  his  share  of  said  premises,  so  much  of  the  same  as  is  con- 
tained within  the  following  boundaries :  [describe  by  metes  and  bounds,  and 
so  proceeding  tvith  each  share. 

Given  under  our  hands  this  —  day  of ,  a.  d. . 

[Signed.] 

I  have  executed  this  writ  by  the  oaths  of  the  within  named  ,  whose 

report  is  hereunto  annexed  and  returned. 

W.  X.,  Sheriff  of county. 

[Date.] 

Report  of  Partition  Confirmed. 

On  motion  to  the  court  by  Mr.  O.,  counsel  for  the  petitioner,  and  upon  pro- 
ducing the  proceedings  of  the  sheriff,  and  also  the  report  and  proceedings  of 
the  commissioners  hereinbefore  appointed,  and  the  same  being  examined,  it  is 
ordered  that  said  proceedings  and  report  be  and  the  same  are  hereby  approved 

( j)  2  Ohio  Rep.  1 10 ;  6  Ohio  Rep.  391 ;  7  Ohio  Rep.  (Pftrt  2,)  129 ;  9  Ohio  Rep.  128. 
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and  confirmed,  and  that  the  said  parties  hold  in  severalty  the  shares  set  ofi* 
and  assigned  to  each,  respectively,  by  the  said  commissioners.  And  it  is  fur- 
ther ordered,  that  the  costs  and  expenses  of  this  suit,  taxed  to dollars,  be 

paid  within days,  by  the  parties,  in  the  following  proportions,  to  wit, 

[&c.,]  and  in  default  thereof  that  execution  issue  therefor. 

Order  confirming  an  Election  by  one  of  the  parlies,  and  directing  the  Sheriff' 

to  make  a  Deed. 

On  motion  to  the  court  by  Mr.  O.,  counsel  for  the  petitioner,  and  upon  pro- 
ducing the  proceedings  of  the  sheriff,  and  the  report  and  proceedings  of  the 
commissioners  hereinbefore  appointed,  and  the  same  being  examined,  it  is 
ordered,  that  said  proceedings  and  report  be  and  the  same  are  hereby  appro- 
ved and  confirmed ;  and  thereupon  the  said  A.  B.,  electing  to  take  said  estate 
at  the  said  valuation  of  said  commissioners,  and  having  paid  to  the  said  C.  D., 
£.  F.  and  G.  H.,  their  respective  proportions  of  the  appraised  value  thereof^ 
the  said  estate  is  hereby  adjudged  to  the  said  A.  B.,  and  the  said  sheriflf  is 
ordered  to  execute  a  deed  in  fee  simple  for  the  same  to  the  said  A.  B.,  accord- 
ing to  the  statute  in  such  case  made  and  provided.  And  it  is  further  ordered, 
[^c,  conclude  as  in  preceding  form. 

Form  of  Sheriff^ s  Deed  to  party  electing  to  take  the  Estate. 

To  all  to  whom  these  presents  shall  come— Greeting: 

Whereas,  on  the day  of ,  a.  d.  ,  A.  B.,  of,  Q&c.,]  filed  his 

certain  petition  in  the  Court  of  Common  Pleas   within  and  for  the  county  of 

,  against  C.  D.,  E.  F.  and  G.   H.,  demanding  partition  of  certain  real 

estate,  hereinafter  described  ;  and  whereas,  such  proceedings  were  had  upon 
said  petition,  that  the  commissioners  appointed  by  said  court  to  make  partition 
of  said  estate,  made  report,  that  partition  of  the  same  could  not  be  made 
without  manifest  injury,  and   that  the  value  thereof  was        ■    dollars;  and 

whereas,  at  the term  of  said  court,  a.  d.  ,  the  said  report  of  said 

commissioners  was  approved  and  confirmed  by  said  court,  and  the  said  A.  B. 
electing  to  take  said  estate  at  the  valuation  of  said  commissioners,  and  having 
paid  to  the  said  C.  D.,  E.  F.  and  G.  H.  their  respective  proportions  of  the 
appraised  value  thereof,  the  said  court  did  adjudge  said  estate  to  the  said  A. 
B.,  and  did  order  the  said  sheriff  to  execute  a  deed  in  fee  simple  for  the  same 
to  the  said  A.  B. ;  all  of  which  will  more  fully  appear,  reference  being  had  to 
the  records  of  said  court.  Now,  therefore,  I,  W.  X.,  the  sheriff  aforesaid,  in 
consideration  of  the  premises,  and  by  virtue  of  the  powers  in  me  vested  by 
law,  do,  by  these  presents,  grant,  bargain,  alien,  and  convey  unto  the  said  A. 
B.,  and  unto  his  heirs  and  assigns  forever,  the  said  real  estate,  so  adjudged  as 
aforesaid  to  the  said  A.  B.,  and  which  is  bounded  and  described  as  follows,  to 
wit,  [describe  the  lands  as  in  the  petition^]  with  all  and  singular  the  appurte- 
nances ;  to  have  and  to  hold  the  said  premises  to  him,  the  said  A.  B.,  and  to 
his  heirs  and  assigns  forever. 
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In  testimony  whereof.  I  hereunto  set  my  hand  and  seal,  as  sheriff  as  afore- 
said, this day  of  — ,  a.  d. • 

W.  X.,  Sheriff  of County. 

Executed  and  delivered  > 
in  our  presence :       j 

T.  X., 

M.  X. 

The  State  of  Ohio, County,  ss. 

Be  it  remembered,  that  on  this  —  day  of ,  a.  d.  — ,  before  me,  one 

of  the  [justices  of  the  peace]  within  and  for  the  county  aforesaid,  personally 
came  W.  X.,  and  acknowledged  the  foregoing  instrument  to  be  his  free  and 

voluntary  act  and  deed,  as  sheriff  of  said  county  of . 

S.  L.,  Jus.  Peace. 

Ihrm  of  Order  for  Sale. 

On  motion  to  the  court  by  Mr.  O.,  counsel  for  the  petitioner,  and  upon  pro- 
ducing the  proceedings  of  the  sheriff,  and  the  report  and  proceedings  of  the 
commissioners  hereinbefore  appointed,  and  the  same  being  examined,  it  is  ord- 
ered, that  said  proceedings  and  report  be,  and  the  same  are  hereby  approved 
and  confirmed ;  and  thereupon,  neither  of  the  parties  electing  to  take  said  es- 
tate, at  the  valuation  thereof,  as  returned  by  said  commissioners,  on  motion  of 
the  petitioner,  it  is  ordered,  that  said  estate  be  sold  at  public  auction,  by  the 

sheriff  of  said  county  of ,  according  to  the  statute  in  such  case  made  and 

provided,  upon  the  following  terms,  to  wit,  [4>c.] 

Form  of  Writ  for  the  Sale. 

[seal.]    The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of  said  County,  Greeting: 

'    In  pursuance  of  an  order  of  our  Court  of  Common  Pleas,  within  and  for  the 

county  of  — — ,  at  the term  thereof,  a.  d. ,  in  a  certain  petition  for 

partition,  now  pending  in  said  court,  wherein  A.  B.,  [&c.,]  is  petitioner,  and 
C.  D.,  [dbc.,]  are  defendants,  we  command  you  that,  without  delay,  you  pro- 
ceed to  sell,  at  public  auction,  the  lands  and  tenements  in  the  said  petition 
described,  to  wit,  [describing  the  lands  as  in  the  petition,"]  and  that  your  pro- 
'  ceedings  in  the  premises  you  make  known  to  our  said  Court  of  Common  Pleas, 
at  their  next  term ;  and  have  you  then  there  this  writ. 

Witness  A.  C,  Clerk  of  our  said  Court  of  Common  Pleas  at ,  this  — 

day  of  — ,  A.  D.  — . 

A.  C,  Clerk. 

Form  of  Confirmation  of  Sheriff's  Sale. 
On  motion  to  the  court  by  Mr.  0.,  counsel  for  the  petitioner,  and  upon  pro 
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ducing  the  proceedings  of  the  sheriff,  and  the  sale  of  the  premises  by  him 
made  in  pursuance  of  a  former  order  of  the  court,  and  the  same  being  exam- 
ined and  found  by  the  court,  in  all  respects,  in  due  form  of  law,  it  is  ordered, 
that  said  proceedings  and  sale  be,  and  the  same  are  hereby  approved  and  con- 
firmed, and  that  the  said  sheriff  execute  and  deliver  to  the  said  purchaser  a 
deed  in  fee  simple  for  the  said  lands  and  tenements,  by  him  sold  as  aforesaid. 
And  it  is  further  ordered,  that  the  costs  and  expenses  of  this  suit  be  paid  out 
of  the  said  moneys,  in  the  hands  of  the  sheriff,  in  the  following  proportions,  to 

wit:  A.  B.  one-sixth,  &c., amounting  to dollars;  and  that  the  said  sheriff 

distribute  the  residue  of  said  moneys  between  the  said  parties,  in  the  following 
proportions,  to  wit :    To  A.  B, dollars ;  to  C.  D. dollars,  &c. 

Form  of  Sheriff^ s  Deed  to  Purchaser. 

To  all  to  whom  these  presents  shall  come.  Greeting  : 

Whereas  on  the day  of ,  a,  d. ,  A.  B.  of,  &c.,  fi.led  his  cer- 
tain petition  in  the  Court  of  Common  Pleas,  within  and  for  the  county  of—, 
against  E.  F.,  G.  H.  and  C.  D.,  demanding  partition  of  certain  real  estate, 
hereinafter  described ;  and  whereas  such  proceedings  were  had  upon  said  pe- 
tition, that  at  the term  of  ssdd  court,  a.  d. ,  the  sheriff  of  said  county 

of was  ordered  to  sell  said  real  estate  at  public  auction :  whereupon  the 

said  sheriff,  in  pursuance  of  said  order,  having  caused  the  same  to  be  duly 

advertised,  did,  on  the day  of ,  a.  d.  — ,  sell  said  real  estate  at 

public  auction,  to  T.  S.,  for  the  sum  of  — -  doUars ;  which  sale  was,  after- 
wards, at  the term  of  said  court,  a.  d. ,  approved  and  confirmed,  and 

the  said  sheriff  ordered  to  execute  and  deliver  a  deed  in  fee  simple  to  the  said 
purchaser,  for  said  real  estate ;  all  which  will  more  fully  appear,  reference 
being  had  to  the  records  of  said  court.  Now,  therefore,  I,  W.  X.,  sheriff  as 
aforesaid,  in  consideration  of  the  premises,  and  by  virtue  of  the  powers  in  me 
vested  by  law,  do  by  these  presents  grant,  bargain,  alien  and  convey,  unto  the 
said  T.  S.,  and  unto  his  heirs  and  assigns  forever,  the  said  real  estate,  so  sold 
as  aforesaid,  and  which  is  bounded  and  described  as  follows,  to  wit,  [describe 
the  land  as  in  the  petition. 

To  have  and  to  hold  the  said  premises,  with  all  and  singular  the  appurte- 
nances, to  him,  the  said  A.  B.,  and  to  hisheirs  and  assigns  forever. 

In  testimony  whereof,  [conclude  as  in  sheriff's  deed,  ante  1242. 
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Sec    I.      IN  WHAT  CASES  ALLOWED. 

Any  person,  deprived  of  his  liberty,  under  pretence  of  legal  authority,  is 
entitled  to  a  habeas  corpus,  unless  actually  convicted  of  some  cnme  or  offence, 
for  which  he  stands  committed,  or  is  committed  for  treason  or  felony,  the  pun- 
ishment  whereof  is  capital,  and  the  crime  plainly  and  specially  expressed  in 
the  warrant  of  commitment.' 

The  statute  of  1847^  seems  to  contemplate  the  issuing  of  a  habeas  corpus, 
by  a  judge  of  this  state,  where  a  person  is  in  the  custody  of  a  marshal,  deputy 
marshal,  or  other  like  officer  of  the  United  States.  And  perhaps  this  can  be 
done,  when  such  officer  is  not  acting  under  color  of  process  of  the  United 
States  actually  in  his  hands,  or  in  a  matter  within  the  jurisdiction  of  the 
courts  of  the  United  States.  But  it  may  admit  of  doubt,  whether  the  applica- 
tion should  not  be  made  to  a  judge  or  a  judicial  officer  of  the  United  States, 
in  case  the  officer  holds  the  prisoner  in  custody  under  United  States  process, 
and  for  a  crime  or  matter  within  the  jurisdiction  of  the  United  States  courts. "^ 


Sec  IL    the  application  for  the  writ,  and  form  of  the  application. 

The  first  step  is,  to  make  out  a  written  application  to  a  judge  of  the  Su- 
preme Court,  or  a  president  or  associate  judge  of  the  Court  of  Common  Pleas ; 
or  to  the  Supreme  Court  or  Court  of  Common  Pleas,  in  term  time.* 

(a)  Swan's  Stat.  433,  sec  1.  «liire»  IW ;  2  South.  555 ;  11  Maaa.  63, 67,  83 ; 

(b)  45  vol.  Stat.  45,  sec.  1.  ^  Johns.  239 ;  10  Johns.  328;  7  Cowen  471 ;  as 

(c)  Conk.  Pr.  407 ;  9  Johns  239;  see  5  Binn.  ^  1»^«*"  «>n>«a  '<>'  a  child,  see  16  Pick.  203 : 
512.  As  to  habeos  corpus  to  discharRe  a  minor  *  Root  461 ;  3  Mason  482 ;  «  South.  545  ;  5 
or  other  person  who  has  enlisted  in  the  United  ^^^^  ^^* 

tatee  serrice,  see  24  Pick.  227 ;  12  New  Harap-       <•)  Swan'*  Stat.  433,  sec.  1 ;  Id.  222,  sec.  3.4. 
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This  application  can  be  made  by  the  party  himself,  or  by  any  other  person 
in  his  behalf/ 

If  the  applicant  is  imprisoned  under  legal  process,  the  application  can  be 
made  without  any  accompanying  affidavit ;  'but  a  copy  of  the  commitment  or 
a  cause  of  detention  is  presented  to  the  judge,  and  the  application  may  be  in 
the  form  following : 

To  J.  S.,  one  of  the  Judges,  [^cJ] 

C.  D.,  of,  [&c.]  respectfully  represents,  that  [he  or,  say  X.  L.,  or  if  the 
name  is  uncertain  or  unknotan,  say,  a  certain  person,  whose  name  is  un- 
known, and  then  describe  the  person  in  any  way  so  as  to  make  known  who  is 
intended,  and  then  add :  which  said  person]  is  imprisoned  by  [S.  S.,  or  say 
the  Sheriff*,  or  say  Coroner,  or  otherwise,  designating  the  name  of  the  offiet^ 
or  if  both  the  name  of  the  officer  and  the  name  of  his  office  are  imhwwn  or  un- 
certain, insert  a  fictitious  name  or  assumed  appellation^  adding,  an  assumed 
appellation,  the  real  name  of  said  person  being  uncertain  and  unknown 
to  your  petitioner,  and  said  imprisonment  is]  without  any  legal  authority,*  un- 
der color  of  a  certain  pretended  commitment,  [or  stating  any  other  cause  of 
detention  according  to  the  fad,']  of  which  [a  true  copy  is  hereunto  annexed ; 
or  say]  the  following  is  a  true  copy  :  [set  it  out  verbatim]*  The  said  C.  D. 
therefore  prays  that  a  habeas  corpus  may  be  issued  to  the  said  [S.  S.,]  and 
that  [he  or  say  the  said  X.  L.,  or  if  his  name  is  unknoum^  say:  the  said 
person,  above  mentioned  and  described,]  may  be  discharged  from  his  said  im- 
prisonment. 

[Signed.] 

[Date.] 

But  if  the  applicant  is  not  imprisoned  under  legal  process,  then  the  appli- 
cation must  be  verified  by  an  affidavit.  The  form  of  the  application  may  be 
precisely  the  same  as  the  above,  except  omitting  the  part  which  is  between 
the  two  stars  ;  and  annex  to  the  application  the  following  affidavit : 

The  above  named  C.  D.,  being  duly  sworn,  deposeth  and  saith,  that  the 
matters  and  things  set  forth  in  the  above  application,  are  true. 

C.  D. 

Sworn  to  and  subscribed  before 

me  this  —  day  of a.  d.  — 

G.  H.,  Justice  Peaces 


Sec.   III.      THE  ALLOWANCE  OF  THE  WRIT. 

The  allowance  is  indorsed  on  the  back  of  the  application,  thus  : 

(f)  Id.  433,  sec.  1. 


HABEAS  CORPUS.  1247 


AllowaDce,  IsBuin/r,  and  Form  of  vN'rit. 


Allowance  of  Hcibtas  Corpus  by  Single  Judge, 

Let  a  writ  of  habeas  corpus  issue  on  the  within  application,  returnable  be- 
fore me  at  —  on  the day  of instant,  at  ten  o'clock,  A.  M. 

A.  B,f  Judge,  \jStc,'] 
To  the  Clerk  of Com.  Pleas. 

Dated,  [&c.] 

If  the  writ  be  allowed  in  term  time,  the  entry  is  made  on  the  journal  thus  : 

Allowance  of  Habeas  Corpus  in  Term  Time. 

On  application  of  C.  D.,  it  is  ordered  that  a  writ  of  habeas  corpus  issue  to 
[K.  F.,  oU  &C'9  or  describing  the  person  as  in  the  application^}  commanding 
him  to  have  the  body  of  the  said  [C.  D.,  or  describing  the  person  as  in  the 
applicationij  together  with  the  day  and  cause  of  his  caption  and  detention, 
before  this  Court  on  the day  of instant,  at  10  o'clock,  A.  M. 

If  the  writ  is  allowed  by  a  judge,  the  allowance  is  filed  with  the  clerk  of 
that  court,  of  which  the  person  aUowing  the  writ,  is  judge.' 


SSC.      IV.      THE  ISSUING  AND  FORM  OF  THE  WRIT. 

The  application,  with  the  indorsement  of  allowance  by  a  judge,  being  filed 
with  the  clerk  of  the  court,  of  which  the  person,  allowing  the  writ,  is  judge, 
the  clerk  will  immediately  issue  a  writ. 

There  are  two  forms  of  writs  prescribed  by  the  statutes :  one  is  issued 
where  the  detention  is  by  a  sherifi*,  deputy  sheriff,  coroner,  jailor,  constable  or 
other  like  executive  officer  of  courts,  and  is  addressed  to  him  ;  and  the  other 
is  issued  when  the  detention  is  by  any  other  person  than  such  executive  officer, 
and  is  addressed  to  the  sheriff  of  the  state.  The  first  mentioned  writ  is  in 
the  form  following : 

Form  of  writ  of  Habeas  Corpus  when  the  prisoner  is  in  custody  <f  an  exe- 

cutive  officer^  such  as  the  Sheriffs  ^c. 

The  State  of  Ohio,  —  county,  ss. 

To  [E.  F.,  or  naming  or  describing  the  person  as  in  the  cq^plication :"] 

We  command  you,  that  the  body  of  [C*  D.,  or  naming  or  describing  the 
person  as  in  the  application^']  in  your  custody  detained,  as  it  is  said,  together 
with  the  day  and  cause  of  his  caption  and  detention,  by  whatsoever  name  the 
said  [C.  D.,  or  person,]  may  be  known  or  called,  you  safely  have,  before  A. 
B.,  Judge,  [&c,j  or^  our  Supreme  Court,  or,  Court  of  Common  Pleas,]  [jf  iS' 

(g)  Swan'8  Stat.  431,  sec.  1. 

81 


« 
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sued  by  a  Judge,  add:  or  in  case  of  his  absence  or  disability,  before  some  other 

judge  of  the  same  court,]  at ♦  on  the day  of ,  instant,  at  10 

o'clock,  in  the  morning,  to  do  and  receive  all  and  singular  those  things  which 
the  said  A.  B.,  Judge,  [&c.,  or,  our  said  Court  of  Common  Pleas,  or.  Supreme 
Court,]  shall  then  and  there  consider  of  him  in  this  behalf;  and  have  you  then 
there  this  writ. 

Witness,  F.  C,  Clerk  of  our  said  Court  of  Common  Pleas,  at       ■    this 

—  day  of ,  A.  D. '. 

F.  C,  Clerk. 

But  if  the  applicant  is  detained  by  some  person,  other  than  a  sheriff,  coroner, 
constable,  or  other  like  officer,  the  form  of  the  writ  is  prescribed  by  statute,  as 
follows :' 


Form  of  writ  of  Habeas  Corpus  when  the  prisoner  is  not  in  custody  of  an 

executive  officer,  such  as  the  Sheriff!,  Sfc. 

[seal.]    The  State  of  Ohio, County,  ss. 

To  the  Sherifi*  of  our  several  Counties,  Grbktino: 

We  command  you,  that  the  body  of  [name  or  describe  as  in  the  application'] 

of by  [name  or  describe  as  in  the  application,]  of imprisoned,  and 

restrained  of  his  liberty,  as  it  is  said,  you  take  and  have  before a  Judge 

of  our Court ,  or,  in  case  of  his  absence  or  disability,  before  some 

other  Judge  of  the  same  Court,  at forthwith,  to  do  and  receive  what  our 

said  Judge  shall  then  and  there  consider  concerning  him  in  this  behalf;  and 

summon  the  said then  and  there  to  appear  before  our  said  Judge,  to  show 

the  cause  of  the  taking  and  detaining  of  the  said and  have  you  then 

there  this  writ,  with  your  doings  thereon.     Witness at this 

day  of in  the  year . 

In  making  out  the  writs,  the  person  having  the  custody  of  the  prisoner,  may 
be  designated  by  his  name  of  office,  if  he  have  any,  or  by  his  own  name ;  or 
if  both  such  names  are  unknown,  or  uncertain,  he  may  be  described  by  an  as* 
sumed  appellation ;  and  any  one  who  is  served  with  the  writ,  shall  be  deemed 
the  person  intended  thereby.* 

So,  the  person  to  be  produced,  must  be  designated  by  his  name  if  known ; 
and  if  that  is  unknown,  or  uncertain^ J||^may  be  described  in  any  other  way,  so 
as  to  make  known  who  is  intended.^ 

(f )  45  Tol.  Stat.  46.  (i)  45  vol.  Stat.  46,  $  4. 

(g)  Ohio  Stat.  vol.  45,  p  46,  $2.  ( j)  Id.  ^  5. 
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Sec.  v.    thk  service,  execution,  and  return  to  the  writ. 

Where  the  detention  is  by  the  sheirifiT,  or  other  executive  ofBcer  of  the  like 
kind,  the  writ  is  served  by  delivering  the  original  to  such  sheriff  or  other  offi- 
cer, which  may  be  done  by  any  disinterested  person. 

When  the  detention  is  by  other  person  than  such  officer,  the  writ  may  be 
served  in  any  county,  by  any  sheriff  of  the  same,  or  any  other  county.* 

The  officer  or  person  upon  whom  either  writ  is  served,  must  convey  the  per- 
son detained  before  the  judge  allowing  the  same,  or,  in  case  of  his  absence  or 
disability,  before  some  other  judge  of  the  same  court,  at  the  time  specified  in 
the  writ  or  forthwith.^ 

If  the  writ  is  issued  by  a  court  in  session,  and  the  court  adjourns  before  its 
return,  it  may  be  returned  before  any  judge  of  the  same  court." 

The  Act  of  1847,  requires  the  return,  in  all  cases,"  to  state,  in  writing,  plainly 
and  unequivocally : 

First,  Whether  the  person  making  the  return  has,  or  has  not,  the  party  in 
his  custody  or  power,  or  under  restraint. 

Second,  If  he  has  the  party  in  his  custody  or  power,  or  under  restraint,  he 
shall  set  forth,  at  large,  the  authority,  and  the  true  and  whole  cause  of  such  im- 
prisonment and  restraint,  with  a  copy  of  the  writ,  warrant,  or  other  process,  if 
anyf  upon  which  the  party  is  detained. 

TTiirdf  If  he  has  had  the  party  in  his  custody  or  power,  or  under  restraint, 
and  has  transferred  such  custody  or  restraint  to  another,  he  shall  state  particu- 
larly, to  whom,  at  what  time,  for  what  cause,  and  by  what  authority,  such 
transfer  was  made. 

The  return  is  to  be  signed  by  the  person  making  it,  and  sworn  to,  unless  he 
be  a  sworn  public  officer,  and  makes  the  return  in  his  official  capacity. 

Form  of  Bond. 

The  within  named  E.  F.  hereby  certifies  [to  the  within  named  A.  B.,  or,  to 
the  within  named  Supreme  Court,  or.  Court  of  Common  Pleas,]  that  the  within 
named  C.  D.  was  taken  into  the  custody  of  the  said  E.  F.  on  the  — —  day  of 

,  A.  D. ,  and  is  now  detained  in  his  custody,  by  virtue  of,  [&c.,  here 

set  forlhf  spedficaHy,  the  cause  of  detentionj  such  as  legal  process,  guardian- 
ship under  a  will,  or  by  appointment  of  court,  right  of  parent,  ^c. 

E.  F. 

Dated,  &c. 

Return — Prisoner  sick,  ^c. 

To  the  Judges  of  the  Court  [or,  the  Judge,]  within  named : 

I  hereby  certify,  that  before  the  coming  of  this  writ,  by  virtue  of  another 

( k)  45  vol. Stat.  46,  ^  2  (m)  45  vol.  Stat. 46,  $  3. 

(1)  Swan*t Stat.  434.^2.  (n)  45  vol  Stat.^67. 
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writ  before  directed  to  me,  a  copy  of  which  annexed  to  this  writ,  I  transmit  to 
you;  C.  D.  within  named  was  in  the  jail  at ,  and  there  lay  sick  and  in- 
firm, so  that  I  cannot,  for  fear  of  his  death,  remove  him.  Therefore,  I  cannot 
have  the  body  of  the  said  C.  D.  at  the  day  and  place  within  contained. 

J.  S.,  Sheriff: 

Another  general  Form. 

To,  [dbc]  I  hereby  certify,  that  before  the  coming  of  this  writ  to  me,  C. 
D.  within  named,  was  taken  in  another  place,  and  committed  to  the  jail  in  the 
said  county  of  -*— ,  by  virtue  of  a  certain  other  writ  before  to  me  directed,  a 
copy  of  which  annexed  to  this  writ  I  transmit  to  you ;  nevertheless,  I  have  the 
body  of  the'tod  C.  D.  before  you  at  the  day  and  place  within  mentioned,  as 
is  to  me  within  commanded. 

J.  S.,  Sheriff*. 

Return  —  Prisoner  in  custody  on  Mittimua, 

To,  [&c.]  I  hereby  certify,  that  before  the  coming  of  this  writ  to  me  di- 
rected, C.  D.  in  this  writ  named,  was  committed  into  my  custody  by  a  certain 

mittimus  from  J.  S.,  a  justice  of  the  peace  within  and  for  the  county  of 

aforesaid,  the  tenor  of  which  said  mittimus  follows :  [_Set  out  the  mittimus 
verbatim  ;  and  this  is  the  cause  of  the  taking  and  detention  of  the  aforesaid 
C.  D.  under  my  custody.  Yet  the  body  of  him  the  said  C.  D.,  Lhave  before 
you  as  this  writ  requires. 

W.  C,  Sheriff. 


Sec.  VI.     proceedings  after  the  return  of  the  writ,  with  forms. 

When  a  writ  is  returned  before  a  single  judge,  during  the  session  of  the 
court,  he  may  adjourn  the  case  into  court,  for  final  decision  ;*  and,  upon  good 
cause  shown,  the  court  or  judge  may  continue  the  case  for  final  hearing,  ma- 
king such  order  for  the  safe  keeping  of  the  person  detained,  as  the  case  may 
require." 

If  it  appears  that  the  person  detained  is  in  custody  under  any  warrant  or 
commitment,  in  pursuance  of  law,  the  return  will  be  considered  as  prima  facie 
evidence  of  the  cause  of  detention ;  but  if  the  person,  so  detained,  is  restrained  of 
his  liberty  by  any  alleged  private  authority,  the  return  will  be  considered  as  a 
plea  only,  of  the  facts  therein  stated,  and  proof  must  be  adduced  to  support  it. 

If  the  person  is  unlawfully  detained,  the  court  or  judge  will  forthwith  dis- 
charge him ;"  or,  if  detained  in  a  legal  manner,  the  court  or  judge,  may  commit 
or  discharge  him,  or  let  him  to  bail,  if  the  offence  be  bailable.  A  recognizance 
may  in  such  case  be  taken,  with  one  or  more  sufficient  sureties,  conditioned  for 

(I)  45  vol. Stat.  46«  ^3.  (m)  Id.  lb.  $4.  (n)  Swan's  Stat.  434,  $3. 
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the  appearance  of  the  prisoner  at  the  next  court  where  the  offence  is  properly 
cognizable.o  The  judge  certifies  his  proceedings,  together  with  the  recogni- 
zance and  the  costs/  forthwith  to  the  proper  court,  where  they  are  recorded, 
and  may  be  reviewed  by  writ  of  error  or  certiorari,  as  in  other  cases.p 

If  a  person  is  set  at  ]arge  upon  a  habeas  corpus,  he  cannot  be  in^risoned  for 
the  same  offence,  unless  fresh  process  be  obtained  against  him.'i 

The  statute  is  as  follows : 

**  That  any  person  who  shaU  be  set  at  large  upon  any  habeas  corpus,  shall 
not  be  again  imprisoned  for  the  same  ofience,  unless  by  the  legal  order  or  pro- 
cess of  the  court  wherein  he  or  she  shall  be  bound  by  recognizance  to  appear, 
or  other  court  having  jurisdiction  of  the  cause  or  offence.  And  if  any  person 
shall  knowingly,  contrary  to  this  act,  recommit  or  imprison,  or  cause  to  be  re- 
committed or  imprisoned,  for  the  same  of!ence,  or  pretended  offence,  any  person 
so  set  at  large,  or  shall  knowingly  aid  or  assist  therein,  he  shall  forfeit  to  the 
party  aggrieved,  five  hundred  dollars,  any  colorable  pretence  or  variation  in 
the  warrant  or  commitment,  notwithstanding." 

The  amount,  and  mode  of  payment  of  the  costs,  are  prescribed  by  the 
statute/ 

Order  for  Discharge — Recommitment — or  Recognizance  taken,  by  Single 

Judge. 

In  the  matter  of  C.  D.,  upon  Habeas  Corpus: 

Be  it  remembered,  that  on  the day  of ,  a,  d. ,  at  ,  in 

obedience  to  the  command  of  a  certain  writ  of  habeas  corpus,  lately  allowed  by 
A.  B.,  [one  of  the  judges,  &c.]  on  the  application  of  C.  D.  of,  &c.,  and  issued 

from  the  clerk's  office  of  the  court  of ,  on  the day  of last  past, 

E.  F.  of,  dbc,  \o  whom  the  said  writ  was  directed,  appeared  before  me,  having 
with  him  the  body  of  the  said  C.  D.,  together  with  said  writ,  and  the  day  and 
cause  of  his,  the  said  C.  D.'s,  caption  and  detention,  as  by  said  writ  is  com- 
manded ;  and  thereupon,  the  proofs  and  allegations  of  the  parties  being  heard 
and  fully  understood,  and  it  appearing  that  the  said  C.  D.  is  illegally,  [or  say 
legally,  aa  the  case  may  6e,]  detained  under  the  custody  of  the  said  E.  F,  : 
Therefore  [it  is  ordered,  that  the  said  C.  D.  be,  and  he  is  hereby  discharged 
out  of  the  custody  of  the  said  E,  F.,  and  that  he  go  hence  thereof  without 
day,  &c.:    Or, 

If  the  party  be  recommitted,  say :  "  It  is  ordered  that  the  said  C.  D.  be,  and 
he  hereby  is  recommitted  to  the  custody  of  the  said  E.  F."  Jflet  to  bail,  say: 
"  It  is  ordered  that  the  said  C.  D.  be  let  to  bail,  upon  entering  into  a  recogni- 
zance, with  security,  to  the  amount  of  -^ —  dollars ;  and  thereupon  the  said 
C.  D.,  with  E.  F.  and  G.  H.  his  securities,  entered  into  such  recognizance,  in 
the  said  sum  of dollars,  conditioned  according  to  law." 

(o)  Id.  lb.  (q)  Swon'B  Stat.  435,  $  6. 

(|»)  45  vol.  Stat.  47,  ^  10.  (r)  See  45  vol.  Stat.  47. 
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Orders  of  Court. 


Order  for  Discharge^  by  the  Court, 

In  the  matter  of  C.  D.,  upon  Habeas  Corpus  : 

This  day  £.  F.,  to  w^hom  a  writ  of  habeas  corpus  was  directed  on  Fridajf 
last,  upon  the  application  of  C.  D.  of,  ^.,  appeared  in  open  court,  having- 
with  him  the  body  of  the  said  C.  D.,  together  with  said  writ,  and  the  day  and 
cause  of  iiis,  the  said  C.  D.'s,  caption  and  detention,  as  by  said  writ  is  com- 
manded ;  and  thereupon,  the  proofs  and  allegations  of  the  parties  being  heard 
and  fully  understood,*  and  it  appearing  to  the  court  that  the  said  C.  D.  is  ille- 
gally detained  under  the  custody  of  the  said  £.  F. :  Therefore  it  is  ordered, 
that  the  said  C.  D.  be,  and  he  hereby  is  discharged  out  of  the  custody  of  the 
said  £•  F.,  and  that  he  go  hence  thereof  without  day,  &c. 

Order  Remanding  Prisoner, 

Proceed  as  in  the  last  Precedent  to  the  *,  and  then  say:']  And  it  appearing 
to  the  court,  thai  the  said  C.  D.  is  lawfully  detained  under  the  custody  of  the 
said  £.  F.J  therefore  it  is  ordered,  that  the  said  E.  F.  return  the  said  C.  D.  to 
the  said  jail  of ,  under  safe  and  secure  conduct. 

[_In  some  cases  of  guardians^  parents,  ^c.j  no  specific  directions  are  given 
by  the  court.  Thus :  *'  And  it  appearing  to  the  court,  that  the  said  C.  D.  is 
not  unlawfully  detained  [or  is  under  no  illegal  restraintj  fyc^  under  the  cus- 
tody of  the  said  E.  F. :  Therefore  it  is  ordered,  that  the  said  E.  F.  go  hence 
thereof  without  day,"  &c.] 
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IV.  APPOINTMENT,  &C.  OF  ADMINISTRATOR. 

v.      ORDERS,   &C.   IN   THE   COURSE  OF  THE  SETTLEMENT   OF   THE    ES- 
TATE OF  DECEASED  PERSONS. 

n.      FORMS   RELATING  TO  THE  SALE  OF  REAL  ESTATE  BY  AN  ADMINIS- 
TRATOR OR  EXECUTOR. 
YU.      ORDER   FOR  ADMINISTRATOR    TO    COMPLETE    REAL   CONTRACT   OF 
INTESTATE. 

Vin.  APPOINTMENT,  '&€.  OF  GUARDIANS. 

IZ.  LICENSES  GRANTED,  &C. 

X.  NATURALIZATION  OF  ALIENS. 

XI.  INSOLVENT  DEBTORS. 

XII.  JOURNAL  ENTRY  IN  CASES  OF  BASTARDY. 


Id  the  preceding  pages,  the  usual  forms  of  journal  entries,  &c.,  in  civil  ac- 
tions, have  been  given.  There  are  some  entries  and  forms,  not  directly  relating 
to  civil  actions  which  did  not  come  within  the  subjects  of  the  preceding  chap- 
ters, and  which  will  be  here  noticed.  Forms  for  aU  the  various  orders  and 
proceedings  of  courts  cannot,  of  course,  be  given  ;  and  if  they  could,  it  would 
be  found  impossible  to  so  arrange  and  distinguish  them,  as  to  make  them  of 
practical  use.  No  form  book  can  be  made  a  substitute  for  a  knowledge  of  the 
general  routine  of  the  practice  of  our  courts ;  and  with  that  knowledge  and  a 
familiarity  with  the  leSding  forms,  no  serious  embarrassment  can  arise. 


Skc.   I.      JOURNAL  ENTRY  OF  THE  COMMENCEMENT  OF  THE  TERM. 

At  a  Court  of  Common  Pleas,  in  the Judicial  Circuit  of  the  Slate  of 

Ohio,  began  and  held  at  the  town  of  -— ~,  within  and  for  the  county  of  -— ^,  on 
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:  Present, 


Relating  to  Grand  Jury. 


the day  of ,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 


L.  S.,  Clerk. 
W.  D.,  Sheriff. 


A.  B.,  President  Judge. 

Associate  Judges. 


C.  D.,  1 
E.  R,  I 
G.  H.,J 


Sec.  II.    FORKS  relatino  to  the  okand  jury. 

I.     Oath  of  Foreman  of  Grand  Jury, 

You  do  solemnly  [swear  or  affirm,]  that,  saving  yourself  and  fellow  Jurors, 
you,  as  Foreman  of  this  grand  inquest,  shall  diligently  inquire,  and  true 
presentment  make,  of  all  such  matters  and  things  as  shall  be  given  yon  in 
charge,  or  otherwise  come  to  your  knowledge,  touching  the  present  service  ; 
the  counsel  of  the  state,  your  own  and  your  fellows,  you  shall  keep  secret, 
unless  called  on  in  a  court  of  justice  to  make  disclosures  ;  you  shall  present  no 
person  through  malice,  hatred  or  ill  will,  nor  shall  you  leave  any  person  un- 
presented  through  fear,  favor  or  affection,  or  for  any  reward  or  hope  thereof; 
but  in  all  your  presentments,  you  shall  present  the  truth,  the  whole  truth  and 
nothing  but  the  truth,  according  to  the  best  of  your  skill  and  understanding ; 
and  this  you  do,  [as  you  will  answer  to  God  at  the  great  day,  or  under  the 
pains  and  penalties  of  perjury. 


2.     The  like  to  the  other  Grand  Jurors. 

You,  and  each  of  you,  do  solemnly  [swear  or  affirm,]  that  the  same  oath 
which  A.  B.,  your  foreman,  hath  now  taken,  before  you,  on  his  part,  you,  and 
each  of  you,  shall  well  and  truly  observe  and  keep  on  your  respective  parts : 
and  this  you  do,  [as  you  will  answer  to  God  at  the  great  day,  or  under  the 
pains  and  penalties  of  perjury.  ^ 


3.    Journal  Entry  of  £mpanneling  Chrand  Jury^  and  with  Talesmen  added. 

The  Jurors  of  the  Grand  Jury  being  called,  came,  to  wit,  A.  B.,  [^c*]  good 
and  lawful  men  :  The  Court  appointed  the  said  A.  *B.  foreman  ;  and  the  said 
Jurors,  being  duly  empanneled,  sworn  and  chaffed,  retire  to  their  room  to  de- 
liberate, attended  by  an  officer  of  the  Court. 
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Probate  of  a  Will,  &c. 


TTie  like  vntk  Talesmen  added. 

The  Jurors  of  the  Grand  Jury,  being  called,  some  of  them  came,  to  wit,  A. 
B.,  [&c. ;]  and  because  the  residue  of  said  Jurors  of  that  Jury  do  not  appear, 
others  from  among  the  bystanders  are,  by  the  Sherifi*  of  said  county,  at  the 
command  of  the  Court,  elected  anew,  to  wit,  C.  D.,  [&c.,]  good  and  lawful 
men,  whose  names  are  annexed  to  the  panel,  according  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided.  The  Court  appoint  the  said  A.  B.  fore- 
man, and  the  said  Jurors  being  duly  empaneled,  sworn  and  charged,  retire  to 
their  room  to  deliberate,  attended  by  an  officer  of  the  Court. 


4.    Indictments  presented  by  Grand  Jury. 

This  day  the  Grand  Jury  appeared  at  the  bar  of  the  Court,  and  presented 

their  bill  of  indictment  against  A.  B.  for .    Indorsed,  <*  A  true  Bill.     C. 

D.,  Foreman  : "  Also  their  other  bill  of  indictment,  against  E.  F.  for • 

Indorsed,  [&C.3  And  not  having  finished  the  business  before  them,  they  retired 
again  to  deliberate,  [or^  having  finished  the  business  before  them,  they  were 
discharged  from  further  attendance  as  Grand  Jurors  at  the  present  term  of  this 
Court.3 


Sec.    III.      PROBATE,  &C.  OT  A  WILL. 

1.    Journal  Entry  of  Proof  of  a  JVUU  ^c,  and  Form  of  Testimony  as 

reduced  to  writing* 

In  the  matter  of  A.  B.*8  Will. 

The  last  will  and  testament  of  A.  B.,  late  of,  [&c.f]  in  said  county  deceased, 
was  this  day  produced  in  Court  by  Mr.^0.,  attorney  for  the  executor  in  said 
will  named,  and  J.  N.  and  J.  S.,  the  subscribing  witnesses  to  said  will  appeared, 
and  in  open  Court,  on  oath,  testified  to  the  due  execution  of  said  will;  which 
testimony  was  reduced  to  writing,  and  by  them  respectively  subscribed  and 
filed  with  said  will ;  and  it  appearing  to  the  Court  by  said  testimony,  that  said 
will  was  duly  attested  and  executed,  and  that  the  said  testator,  at  the  time  of 
executing  the  same,  was  of  full  age  and  of  sound  mind  and  memory,  and  not 
under  any  restraint,  it  is  ordered  by  the  Court,  that  said  will  and  testimony  be 
recorded.*  Whereupon  C.  S.,  the  executor  in  said  will  named,  appeared  in 
Court  and  signified  his  acceptance  of  the  trust  of  executing  said  will,  it  i» 
therefore  further  ordered,  that  letters  testamentary  be  issued  to  him  on  his  giv- 
ing bonds  in  the  the  sum  of  dollars,  with  •^—  and  — ^-  as  sureties,  con- 
82 
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ditioned  according  to  law.    The  Court  appoint  T.  S.  and  A.  S.  appraisers  of 
the  personal  estate  of  the  said  testator. 

The  testimony  may  be  in  the  form  following : 

The  State  of  Ohio, County,  ss. 

We, and  — ,  being  duly  sworn  in  open  Court  this day  of 

^.  D. ,  depose  and  say,  that  we  were  present  at  the  execution  of  the  last 

will  and  testament  of ,  hereunto  annexed  ;  that  we  saw  the  said  testator 

subscribe  said  will,  and  heard  him  publish  and  declare  the  same  to  be  his  last 
will  and  testament,  and  that  the  said  testator,  at  the  time  of  executing  the 
same,  was  of  full  age,  and  of  sound  mind  and  memory,  and  not  under  any 
restraint ;  and  that  wc  signed  the  same  as  witnesses  at  his  request,  and  in  his 
presence.  [^SignefL] 


2.     7%e  like^  Administration  Granted  with  the  TFUl  Annexed, 

In  the  matter  of  A.  B.'s  Will. 

The  last  will  and  testament  of  A.  B.,  late  of,  [&c.,3  in  said  county,  was  this 

day  produced  in  Court  by  Mr.  O.,  attorney  for ,  and  J.  N.  and  J.  S.,  the 

subscribing  witnesses  to  said  will,  appeared,  [d^.,  proceed  as  in  the  last  pre- 
cedent to  the  *,  and  then  say,']  and  thereupon  C.  S.,  the  executor  in  said  will 
named,  signifying  his  refusal  to  accept  the  trust  of  executing  said  will,  [or 
there  being  no  executor  named  in  said  will,  as  the  case  may  be^  and  the  cer- 
tificate of  C.  B.,  widow  of  the  said  A.  B,,  being  produced  to  the  Court,  by 
which  it  appears  that  she  declines  taking  letters  of  administration  on  the 
estate  of  her  deceased  husband,  and  requests  the  appointment  of  D.  C,  it  is 
therefore  further  ordered,  that  the  said  D.  C.  be  appointed  administrator,  with 
the  will  annexed,  on  the  estate  of  the  said  A.  B.,  and  that  T.  S.  and  A.  S. 
appraise  the  personal  property  of  the  said  testator ;  and  it  is  further  ordered, 

that  the  said  D.  C.  give  bonds  in  the  sum  of dollars,  with  C.  D.  and  £. 

F.  as  sureties,  conditioned  according  -to  law ;  whereupon  the  said  D.  C.  ap- 
peared in  open  Court  and  accepted  said  appointment,  and  gave  bonds  accor- 
dingly. 


3«    Order  for  Commission  to  Issue  to  prove  fFUlf  and  Form  of  Commission* 

In  the  matter  of  A.  C.'s  Will. 

The  last  will  and  testament  of  A.  B.,  late  of—  in  said  county,  deceasedv 
was  this  day  produced  in  Court  by  Mr.  0.,  attorney  for  the  executor  in  said 
will  named,  and  it  appearing  to  the  satisfaction  of  the  Court,  that  J.  N.,  one  of 
the  subscribing  witnesses  to  said  will,  resides  out  of  the  jurisdiction  of  this 
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Court,  at,  [dbc,  or  is  infinn  and  unable  to  attend  CouTt,  as  the  case  may  bei] 
it  is  ordered,  that  a  commission  issue,  with  the  said  will  annexed,  to  take  the 
deposition  of  the  said  J.  N.,  touching  the  due  execution  of  said  will,  to  be  di- 
rected to  J.  J.,  P.  W,  and  J.  W.,  any  two  of  whom  may  execute  the  same, 
according  to  the  statute  in  such  case  made  and  provided. 

Form  of  the  Commission. 

[seal.]    The  State  of  Ohio,  \ 

To  J.  J.,  P.  W.  and  J.  W.,  of,  [&c.,]  Greeting : 

Know  ye  that  we,  in  confidence  of  your  prudence  and  fidelity,  have  ap- 
pointed you,  and  by  these  presents  do  give  to  you,  or  any  two  of  you,  full 
power  and  authority  to  examine  and  take  the  deposition  of  J,  N.,  one  of  the 
subscribing  witnesses  to  the  will  of  A.  C,  hereto  annexed,  late  of,  [&c.,]  and 
therefore  we  command  you,  or  any  two  of  you,  that  at  certain  days  and  places 
to  be  appointed  by  you,  or  any  two  of  you,  [directing  notice  if  the  order  re- 
qtrire  it,']  you  cause  the  said  J.  N.  to  be  brought  before  you,  or  any  two  of  you, 
and  then  and  there  examine  him  on  his  corporal  oath,  or  affirmation,  first  taken 
before  you,  or  any  two  of  you,  touching  the  due  execution  of  the  said  will  of 
the  said  A.  C,  and  that  you  reduce  such  examination  to  writing,  and  return 
the  same,  together  with  this  writ  and  the  said  will  of  the  said  A.  C.  theitsto 
annexed,  closed  up  under  your  seals,  or  the  seals  of  any  two  of  you,  into  our 
Court  of  Common  Pleas,  with  all  convenient  speed. 

Witness  T.  C,  Clerk  of  our  said  Court  of  Common  Pleas,  at  C  -— *,  this 

day  of—,  A,  D. . 

T.  C,  Clerk. 


4.    Journal  Entry  of  Proof  of  Willsj  fyc,  on  Commission. 

In  the  matter  of  A.  C.'s  Will. 

The  commission  heretofore  issued  from  this  Couct,  with  the  said  will  of  the 
said  A.  C.  annexed,  to  take  the  deposition  of  J.  N.,  one  of  the  subscribing 
witnesses  thereto,  was  this  day  produced  in  Court,  and  filed  by  Mr.  0.,  attor- 
ney for  the  executor  in  said  will  named,  and  it  appearing  to  the  satisfaction  of 
the  Court,  as  well  by  the  said  deposition  of  the  said  J.  N.  as  also  by  the  testi- 
mony of  J.  S.,  another  subscribing  witness  to  the  said  will,  taken  in  open 
Court  and  reduced  to  writing,  and  signed  by  the  said  J.  S.,  and  also  filed  with 
the  said  will,  that  the  said  will  was  duly  attested  and  executed,  and  that  the 
said  testator,  at  the  time  of  executing  the  same,  was  of  full  age  and  of  sound 
mind  and  memory,  and  not  under  any  restraint,  it  is  ordered,  [&c.,  conclude 
a.H  in  the  last  precedent  of  journal  entrif.'] 
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Will  from  another  Slate — Bond  and  Letters  Testamentaiy. 


6.     WUl/rom  another  State  ordered  to  be  Recorded. 

An  authenticated  copy  of  the  last  will  and  testament  of  A.  B.,  Ac  late  of, 
[&c.,]  in  the  county  of,  [&c.,]  and  state  of,  [&c.,]  was  this  day  produced  in 
Court  hy,  [&c.,]  and  it  appearing  to  the  satisfaction  of  the  Court  that  the  said 
will  has  been  proved  in  said  state  of,  [&c.,]  according  to  the  kws  of  that  state, 

and  that  said  will  has  relation  to  property  within  the  said  county  of : 

Therefore,  on  motion,  it  is  ordered  by  the  Court,  that  the  said  authenticated 
copy  thereof  be  recorded  in  the  records  of  wills  for  said  county  of . 


6.    Ihrm  of  the  Bond  of  an  Executor. 

Know  all  men  by  these  presents,  that  we,  A.  B.  as  principal,  and  C.  D.  and 

£•  F,  as  sureties,  of  the  county  of ^  Ohio,  are  held  and  bound  to  the 

State  of  Ohio  in  the  sum  of  dollars;  for  the  payment  of  which  we 

jointly  and  seyerally  bind  ourselves.    Sealed  and  dated  this day  of , 

A.  D.  — . 

The  condition  of  the  above  obligation  is  such  that,  if  the  said  A.  B.,  execu- 
tor of  the  last  will  and  testament  of  G.  G.t  late  of  said  county,  deceased, 
shall  make  and  return  to  the  Court  of  Commcm  Pleas  of  said  county,  within 
three  months,  a  true  inventory  of  all  the  moneys,  goods,  chattels,  rights  and 
credits  of  said  testator  which  are  by  law  to  be  administered,  and  which  shall 
have  come  to  his  possession  or  knowledge ;  and  also,  if  required  by  the  court, 
an  inventory  of  the  real  estate  of  the  deceased ;  and  shall  administer  accord- 
ing to  law,  and  to  the  will  of  the  testator,  all  his  goods,  chattels,  rights  and 
credits,  and  the  proceeds  of  all  his  real  estate,  that  may  be  sold  for  the  pay- 
ment of  his  debts  or  legacies,  which  shall  at  any  time  come  to  the  possession 
of  said  executor,  or  to  the  possession  of  any  other  person  for  him  ;  and  shall 
also  render,  upon  oath,  a  just  and  true  account  of  his  administration  within 
eighteen  months,  and  at  any  other  times  when  required  by  the  court  or  the 
law :  then  this  obligation  to  be  void,  otherwise  in  full  force. 


Attest :  C.  C,  Clerk. 


[SBAL.] 
[SEAL.3 
[^SBAL.3 


7.    Form  of  Letters  Testamentary. 

The  State  of  Ohio, county,  ss. 

To  all  to  whom  these  presents  shall  come  —  Greeting : 
Know  ye,  that  the  last  will  and  testament  of  G.  G.,  late  of county,  in 


MISCELLANEOUS  FORMS.  1359 

Appointment  of  AdminiBtntor  ^  His  Bond. 

the  State  of  Ohio,  deceased,  having  been  duly  proved  before  the  Court  of 
Common  Pleas  of  said  county,  and  by  said  court  allowed  and  admitted  to 
record;  the  sdid  court  doth  hereby  grant  unto  L.  L.,  executor  named  in  said 
will,  full  power  and  authority  to  administer  according  to  law  and  to  the  said 
will,  all  and  singular  the  goods,  chattels,  moneys,  rights  and  credits  of  said 
deceased,  and  also  the  proceeds  of  all  the  real  estate  of  said  deceased  which 
he  may  be  authorized  to  sell  for  the  payment  of  the  debts  or  legacies  of  said 
deceased;  to  collect  all  the  debts  due  to,  and  pay  those  due  from  the  estate  of 
said  deceased,  so  far  as  its  means  will  extend  and  the  law  require,  and  to  do 
all  things  which  may  be  lawfully  done  in  the  premises,  to  effect  the  just  and 
speedy  settlement  of  said  estate. 

In  testimony  whereof,  the  seal  of  said  court  is  hereunto  af&xed.     Witness, 

[seal.]    C.  C,  clerk  of  said  court,  this  —  day  of  — ,  a.  d. . 

C.  C,  Clerk. 


Sec.   IV.      APPOINTMENT,  ETC.,   OF   ADMINISTRATOR. 

Appointment  of  Widow^  as  Admininirairix. 

In  the  matter  of  A.  B.'s  Estate : 

On  motion,  the  court  appoint  C.  B.,  widow  of  A.  B.,  late  of,  [&c.,]  ip  said 
county,  deceased,  administratrix  on  the  estate  of  her  deceased  husband,  and 
J.  S.  and  J.  N.,  appraisers. 

Ordered,  that  said  administratrix  give  bonds  in  the  sum   of  dollars, 

with  C.  D.  and  £•  F.  as  sureties,  conditioned  according  to  law. 

Appointment  where  Widow  Declines. 

In  the  matter  of  A.  B.'s  Estate : 

The  certificate  of  C.  B.,  widow  of  A.  B,,  late  of,  Q&c.,]  in  said  county 
deceased,  was  this  day  produced  in  court,  by  which  it  appears  that  she 
dedines  taking  letters  of  administration  on  the  estate  of  her  deceased  hus- 
band, and  requests  the  appointment  of  D.  £. ;  and  thereupon  the  court  appoint 
the  said  D.  E.  administrator  on  said  estate,  and  J.  S.  and  J.  N.,  appraisers. 

Ordered,  that  said  administrator  give  bonds  in  the  sum  of dollars,  with 

C.  D.  and  E.  F.  as  sureties,  conditioned  according  to  law ;  and  thereupon  the 
said  D.  E.  appeared  in  open  court  and  accepted  said  appointment,  and  gave 
bonds  accordingly. 

Form  of  Administrator's  Bond. 

Know  all  men  by  these  presents,  that  we,  A.  B.  as  principal,  and  C.  D.  and 
£.  F.  as  sureties,  of  the  county  of  ,  are  held  and  bound  unto  the  Slate  of 

Ohio,  in  the  sum  of  —  dollars,  for  the  payment  of  which  we   do  jointly 
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and  severally  bind  ourselves.    Sealed  with  our  seals,  and  dated  the  •— ^  day 

of  — »  A.  D.  — — . 

The  condition  of  the  above  obligation  is  sach»  that  if  the  above  named  A.  B., 
administrator  of  the  estate  of  J.  S.,  late  of  the  county  and  State  aforesaid* 
deceased,  shall  faithfully  make  and  return  into  court,  on  oath,  within  three 
months,  a  true  inventory  of  all  the  moneys,  goods,  chattels,  rights  and  credits 
of  the  deceased,  which  have  or  shall  come  to  his  possession  or  knowledge ; 
and  also,  if  required  by  the  court,  an  inventory  of  the  real  estate  of  the  deceas- 
ed ;  and  administer,  according  to  law,  all  the  moneys,  goods,  chattels,  rights 
and  credits  of  the  deceased,  and  the  proceeds  of  all  his  real  estate  that  may  be 
sold  for  the  payment  of  his  debts,  which  shall  at  any  time  come  to  the  posses- 
sion of  the  administrator,  or  to  the  possession  of  any  other  person  for  him ;  and 
render,  upon  oath,  a  true  account  of  his  administration,  within  eighteen  months, 
and  at  any  other  times,  when  required  by  the  court  or  the  law ;  and  pay  any 
balance  remaining  in  his  hands,  upon  the  settlement  of  his  accounts,  to  such 
persons  as  the  court  or  law  shall  direct ;  and  deliver  the  letters  of  administnu 
tion  into  court,  in  case  any  will  of  the  deceased  shall  be  hereafter  duly  proved 
and  allowed,  then  this  obligation  to  be  void ;  otherwise  to  remain  in  full  force. 

Form  of  Letters  of  Mministration. 

The  State  of  Ohio, County,  ss. 

To  all  to  whom  these  presents  shall  come,  Greeting : 

Know  ye,  that  the  Court  of  Common  Pleas,  within  and  for  said  county,  doth 

hereby  grant  the  administration  of  the  estate  of  G.  G.,  late  of county,  in 

the  State  of  Ohio,  deceased,  unto  L.  L.,  who  is  hereby  fully  empowered  and 
authorized  to  administer  all  and  singular  the  goods,  chattels,  moneys,  rights, 
and  credits  of  said  deceased,  and  also  the  proceeds  of  all  the  real  estate  of  said 
deceased,  which  he  may  hereafter  be  authorized  to  sell ;  to  collect  all  the  debts 
due  to,  and  pay  those  due  from,  said  estate,  so  far  as  its  means  will  extend  and 
the  law  require,  and  to  do  all  things  which  may  be  lawfully  done  in  the  prem- 
ises, to  effect  the  just  and  speedy  settlement  of  said  estate. 

In  testimony^'whereof,  the  seal  of  said  court  is  hereunto  affixed. 

Witness,  C.  C,  clerk  of  said  court,  this day  of ,  a.  d.  -^— . 

C.  C,  Cleric. 


Sec.  V.    ORDERS,  etc.,  in  the  course  of  tub  settlement  of  estates. 

Further  time  allowed  for  the  collection  oj  Assets* 
On  motion  and  affidavit  filed,  It  is  ordered,  that  A.  B.,  [administrator  or  ex- 
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ecutor]  of  the  estate  of  G.  G.,  deceased,  have  the  further  time  of  one  year  to 
collect  the  assets  of  said  estate/ 

Representation  of  the  probable  insolvency  of  the  Estate}" 

It  appearing  to  the  court  from  the  representation  of  A.  B.,  executor  [or  ad- 
ministrator] of  the  estate  of  G.  G.,  deceased,  that  the  real  and  personal  estate 
of  the  deceased  will,  probably,  be  insufficient  for  the  payment  of  his  debts ;  It 
is  ordered,  that  [L.  M.  and  R.  S.  be,  and  they  are  hereby  appointed  commis- 
sioners to,  orsayy  the  said  administrator  (or  executor,)]  receive,  examine,  audit 
and  return  to  this  court,  a  list  of  the  claims  against  said  estate  as  provided  by 
law. 

Order  for  the  payment  of  a  Dividend  on  an  insolvent  Estate, 

In  the  matter  of  G.  G.'s  estate. 

The  court  order  A.  B.,  the  administrator  of  said  estate,  to  pay  to  the  credi- 
tors of  said  estate,  on  the  claims  audited,  allowed,  and  reported  to  the  court, 
[by  the  commissioners  appointed  for  that  purpose,  or  say  by  said  administra- 
tor,] the  sum  of cents  on  the  dollar. 

Order  for  a  Citation  against  an  Administrator  or  Guardian. 

On  motion  of  A.  B.,  by  Mr.  O.,  his  attorney.  It  is  ordered,  that  a  citation 
issue  against  J.  S.,  administrator  on  the  estate  of  A.  S.,  [or^  guardian  of  C.  S., 
&c.,]  to  show  cause,  if  any  there  be,  on  the  first  day  of  the  next  term,  why  he 
neglects  to  make  settlement  of  his  administration  on  said  estate,  [or^  of  his  ac- 
counts as  guardian  of  the  said  C.  D.,  &c.] 

Form  of  Citation, 

The  State  of  Ohio, Gounty>  ss. 

To  the  Sheriff  of  said  County,  Greeting : 

We  command  you  that  you  make  known  to  J.  S.,  administrator  on  the  es- 
tate of  A.  S.,  deceased,  [or,  guardian  of  C.  S.,  &c.,]  that  he  be  before  the 
judges  of  our  Court  of  Common  Pleas  within  and  for  the  said  county  of  , 
on  the  first  day  of  their  next  term,  at  the  court  house  in  said  county,  to  show 

(a)  This  application  is  founded  upon  an  af!i-    said  estate,  except  the  sum  of dollars*  and 

davit,  and  the  statute  prescribes  its  general    that  there  is  but dollars  in  his  hands,  ap- 

form :  Swan's  Stat.  349,  $  61.  It  may  be  as  foi*  plicable  te  the  payment  of  the  debts  of  the  de* 

lows :  ceased ;  that  he  has  used  due  diligence  to  collect 

The  State  of  Ohio, County,  ss*  the  assets,  and  to  pay  the  debts  of  said  estate, 

A.  B.,  executor  [or,  administrator,]  of  the  es-  but  that  [here  state  thegroundM  qf  the  applica" 

tate  of  G.  G.,  deceased,  being  duly  sworn,  de-  tion.] 

poeeth  and  saith,  that  all  the  money  he  has  col>  [Signed.] 

lected  belonging  to  said  estalet  has  been  ap  plied  Sworn  tOt  [&c] 

in  good  faith,  to  the  payment  of  claims  againbt  (b)  Swan's  Slat*  376,  ^  201 ;  379,  ^  214. 
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caase,  if  any  there  be,  why  he  neglects  to  make  settlement  of  his  administra* 
tion  on  said  estate,  [or  of  his  accounts  as  guardian  of  the  said  0.  S.,  &c.] 
Herein  fail  not,  but  of  this  writ  and  your  service  make  due  return. 

Witness,  A.  C,  clerk  of  our  said  court,  at,  &c.,  this day  of —a.  d.  — . 

A.  C,  Clerk. 

Reference  of  AccourUs  of  Administrator  to  a  Master^  fyc. 

In  the  matter  of  N.  G.'s  estate. 

The  court  having  this  day  inspected  the  report  of  the  Special  Master  Com- 
missioner to  whom  the  accounts  of  A.  B.,  administrator  on  the  estate  of  the 
said  N.  G.,  were  referred,  at  the  last  term,  It  is  thereupon  ordered,  that  the 
said  A.  B.  do  appear  personally  before  said  master,  at  his  office  in  — — ,  at 

nine  o'clock,  a.  x.,  on.  the day  of ,  a.  d. ,  and  then  and  there 

submit  to  an  examination  touching  said  accounts ;  and  that  he  then  and  there 
produce  before  the  said  master,  such  books,  papers,  accounts  and  other  docu- 
ments, as  may  be  required  by  said  master ;  and  that  he  continue  to  appear  be* 
fore  said  master  from  day  to  day,  until  discharged  by  him.  And  the  said 
master  is  ordered  to  report  his  proceedings  in  the  premises  to  this  court  on  the 
first  day  of  their  next  term ;  to  which  time  this  matter  is  continued. 

Journal  Entry  of  final  settlement  of  Administrators*  Accounts. 

G.  B.,  administrator  on  the  estate  of  T.  B.,  deceased,  this  day  settled  his  ac- 
counts with  the  court,  and  a  balance  is  found  in  his  hands  due  the  estate  of  the 
said  T.  B.  of dollars,  which  is  ordered  to  be  distributed  according  to  law. 


Sec.  VI.    forms  relating  to  the  sale  of  real  estate  bt  an  ADXiNurniA- 

TOR  OR  executor. 

The  Form  of  the  PetUion  and  Affidavit. 

To  the  Court  of  Common  Pleas  of  the  county  of  — — ,  Ohio: 

Your  petitioner,  A.  B.,  administrator  of  the  estate  of  G.  G.,  deceased, 
respectfully  represents,  that  the  total  value  of  the  personal  estate  and  efiects 

of  said  decedent,  is,  as  near  as  can  be  ascertained, dollars ;  which  will 

more  fully  appear  by  the  certificate  of  the  clerk  of  this  court  herewith  filed, 

marked  (A) ;  but  not  more  than dollars  can  be  realized  therefrom.    That 

the  amount  of  debts  owing  by  the  deceased,  as  nearly  as  they  can  be  now 
ascertained,  amount  to dollars ;  and  the  amount  of  the  charges  of  admin- 
istration to dollars.    The  personal  estate  and  efiects  are  insufficient  to  pay 

said  debts. 

The  said  decedent  died  seized  in  fee  simple  of  the  foUowing  real  estate. 
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sitaate  iu  [here  describe  the  real  estate  to  be  sold.  If  it  be  an  equitable 
estate^  describe  the  laruts^  the  nature  of  th^  title  held  by  the  decedent,  the 
name  of  the  person' or  persons  cwningthe  legal  title,  and  the  amount  of  the 
purchase  money,  if  any,  due  from  the  decedent,  and  the  name  of  the  person 
to  whom  it  is  due.  If  the  value  of  the  real  estate  was  returned  in  the  inven- 
tory by  the  appraisers  of  the  personal  estate,  state  that  fact,  and  the  amount 
for  which  it  was  (praised.'] 

The  said  decedent  died,  leaving  L.  G.,  His  widow,  who  is  entitled  to  dower 
in  said  premises.  [If  the  widow  takes,  in  lieu  of  dower,  under  the  wiU,  or 
there  be  no  widow,  or  Jier  dower  has  been  otherwise  satisfied,  so  state;  but  if- 
she  be  living,  she  may  be  made  a  party  to  the  petition.'] 

The  following  persons  are  the  [heirs,  or  say,  devisees,  as  the  case  may  be,"] 
having  the  next  estate  of  inheritance  in  the  premises  above  described,  from  the 
said  decedent,  namely :  [Here  name  the  heirs  or  persons  having  the  next  estate 
of  inheritance  in  the  premises  from  the  deceased.  If  any  of  the  parties  who 
ought  to  be  made  defendants,  are  unknown,  or  their  residence  unknown,  or  if 
they  reside  out  of  the  State,  or  are  infants,  here  state  it.  If  there  are  mort- 
gage,  judgment  or  equitable  liens  on  tfie  lands,  it  will  be  found  safest  and 
best  to  state  their  general  nature,  and  make  the  owners  parties  defendants  to 
the  petition,  and  ask  that  they  may  stale  the  nature,  extent,  and  amount  of 
their  claim  and  lien.  By  so  doing,  the  court  will,  by  adjusting  and  deter- 
mining the  extent  and  amount,  8fc.,  of  their  claims  and  liens,  save  the  execu- 
tor or  administrator  from  the  responsibility  of  adjusting  them  himself] 

Your  petitioner  prays  that  the  said  widow,  and  the  said  persons  above  men- 
tioned and  described,  having  the  next  estate  of  inheritance  in  said  premises, 
from  said  decedent,  together  with  [here  name  the  persons  having  the  liens ; 
and  if  the  petition  is  for  the  sale  of  an  equitable  estate,  here  ruxme  the  owner 
of  the  legal  estate,  and  the  person  to  whom  any  purchase  money  may  be  due 
from  the  decedent,]  be  made  parties  defendants  to  this  petition ;  that  the  dower 
of  the  said  L.  G.  may  be  set  off,  the  several  rights,  liens,  dbc,  of  the  above 
named  defendants  adjusted,  &c. ;  and  that  your  petitioner  may  be  ordered  to 
sell  said  real  estate,  &c.,  and  such  other  relief,  &c. 

•  By  S.  M.,  Sol'r  for  Pet'r. 

Hxhibit  (A)  referred  to  in  the  above  Petition. 

The  State  of  Ohio, county,  ss. 

I  do  hereby  certify,  that  the  appraised  value  of  the  personal  estate  and 

effects  of  the  estate  of  G.  G.,  deceased,  which  includes  the  value  of  the  debts 

due  to  the  estate,  is dollars cents,  as  appears  from  the  inventory 

filed  in  my  office,  January  10,  1851. 

[Signed  without  seal,] 

A.  R,,  Clerk  of  Com.  Pleas county. 
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Ibrm  of  ^fiidavit  to  accompany  the  petition,  when  persons  are  made  defend- 
ants  whose  names  or  whose  place  of  residence  are  unknown,  ^c. 

The  State  of  Ohio,  —  county,  ss. 

I,  A.  B.,  administrator  of  the  estate  of  G.  G.,  deceased,  petitioner  named  ia 
the  within  petition,  do  make  solemn  oath  that  the  heirs  and  legal  representa- 
tives of  R.  G.,  deceased,  in  the  within  petition  mentioned,  are  unknown  to 
me;  the  said  G.  G.,  named  in  said  petition,  resides  out  of  this  State,  as  I  ver- 
ily believe ;  and  the  residence  of  the  said  H.  G.,  named  in  said  petition,  i» 
unknown  to  me. 

[Signed,]  A.  B. 

Sworn  to  and  subscribed  this  —  day  of ,  a.  d.  — ,  before  me. 

Form  of  Notice  to  the  Defendants, 
To : 

You  are  hereby  informed,  that  I  have  filed  a  petition  as  administmtor  of  the 

estate  of  G.  G.,  deceased,  in  the  Court  of  Com.  Pleas  of county,  for  the 

^saie,  &c.f  of  the  real  estate  of  said  decedent ;  and  shall,  in  pursuance  of  the 
prayer  of  said  petition,  on  the  first  day  of  the  —  term,  1851,  of  said  court, 

to  wit :  on  the day  of ,  1851,  or  as  soon  thereafter  as  counsel  can 

be  heard,  ask  for  an  order  for  the  assignment  of  the  dower  of  the  widow  of  G. 
G.,  in,  and  for  the  sale  of  the  foUowing  real  estate,  of  which  the  said  G.  G. 
died  seized,  or  so  much  thereof  as  may  be  necessary  to  pay  his  debts,  to  wit : 
[here  briefly  describe  the  property  proposed  ^o  be  sold,  as  thus  f]  the  homestead 
and  farm  upon  which  said  G.  G.  resided  at  the  time  of  his  decease,  being  part 

of  section  4,  township  5,  range  14,  U.  S.,  Military  District,  situate  in  

county,  and  containing  sixty  acres,  more  or  less.] 

[Signed,]  A.  B.,  Adm'r  of  C.  D.,  dec'd. 

Dated,  [&c.] 

Form  of  ^Affidavit  of  the  service  of  Notice  of  the  Petition. 

Th«  State  of  Ohio, county,  ss. 

I,  R.  S.,  do  make  solemn  oath,  that  on  the dayjof ,  a.  n.  — — ,  I 

*  served  the  within  named  R.  B.   with  a  notice,  of  which  the  within  is  a  true 
copy. 

[Signed,]  R.  S. 

Sworn  to  and  subscribed  before  me,  this day  of  — — ,  a.  d. 
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Form  of  written  consent  of  the  Defendants  to  the  Sale. 


A.  B.,  administrator  of^ 
G.  G.,  deceased, 

V. 

E.  G.,  G.  G.,  H.  G.  a 

L.  his  wife,  and  J. 


J 
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And  the  said  L.  G.,  widow  of  said  G.  G.,  deceased,  and  the  said  G.  G.,  and 

H.  G.  and  L.  his  wife,  in  their  own  proper  persons,  and  the  said  J.  D.,  by  his 

guardian,  R.  L.,  come  and  waive  process,  and  appear  to  said  petition,  and 

hereby  consent  to  the  sale,  &c.,  of  the  premises  in  the  petition  described,  as 

prayed. 

(^Signed,  dbc] 

Form  of  Notice  Jor  Publication, 

A.  B.,  administrator"^ 

of*G.  G.,  dec'd,    J 

y.  ^ Com.  Pleas.    Petition  to  sell  Land. 

G.  G.,  H.  G.,  and  | 

J.  D.  J 

To  G.  G.,  H.  G.,  and  the  unknown  heirs  and  legal  representatives  of  J.  D., 
who  are  heirs  and  legal  representatives  of  G.  G.,  deceased: 
You  are  hereby  informed,  that  on  the day  of ,  1861,  said  admin- 
istrator filed  his  petition  in  the  Court  of  Common  Pleas  of county,  Ohio, 

the  object  and  prayer  of  which  petition  is  to  obtain  an  order,  &c.,  at  the  next 
term  of  said  court,  for  the  assignment  of  the  dower  of  L.  G.,  the  widow  of 
said  G.  G.,  deceased,  in,  and  for  the  sale  of  the  following  real  estate,  (of 
which  the  said  G.  G.  died  seized,)  or  so  much  thereof  as  may  be  necessary  to 
pay  the  debts  of  said  decedent,  to  wit :  [here  briefly  describe  the  property 
proposed  to  be  sold,  as  thus :  the  homestead  and  farm  upon  which  the  said 
G.  G.  resided  at  the  time  of  his  decease,  being  part  of  section  4,  township  6, 

range  14,  United  States  Military  District,  in county,  and  containing  sixty 

acres,  more  or  less.] 

[Signed,]  A.  B.,  Adm'r  of  G.  G.,  dec*d. 

Dated,  [&c.J 

To  the  Printer '^Publish  four  weeks. 


Form  of  Affidavit  proving  publication  of  Notice,  • 

.The  State  of  Ohio,  — —  county,  ss. 

R.  H.,  beiiig  duly  sworn,  deposeth  and  saith,  that  a  notice,  of  which  the 
annexed  is  a  true  copy,  was  published  for  four  weeks,  successively,  immedi- 
ately previous  to  the day  of  — ,  18 — ^  in  the  ,  a  newspaper  of 

general  circulation  in  the  county  of ,  where  G.  G.,  deceased,  last  dwelt. 

[Signed,]  R.  a 

Sworn  to  and  subscribed  before  me,  this,  [&c.] 
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Order  of  ^ppraisemeni  and  Aingnment  of  Dower. 

A.  B.,  Adm'r  of  the      ^ 
Estate  of  G.  G.,  deceased,  C    p^^-^j^^  ^^^  ^^  ^^  ^ ^  ^^^^ 

L.  G.,  et.  al.  J 

The  court  being  satisfied,  that  it  is  necessary  to  sell  the  real  estate  of  the 
said  G.  G.,  deceased,  to  pay  his  debts,  and  that  the  defendants  herein  hare 
been  duly  notified  of  the  pendency  of  this  petition  as  prescribed  by  law,  It  is 
ordered,  that  S.  T.,  U.  V.  and  W.  N.,  judicious  and  disinterested  men  of  the 
vicinity,*  set  off  and  assign  to  L.  G.,  the  widow  of  said  G.  G.,  deceased,  her 
dower  in  the  premises  described  in  the  petition,  by  metes  and  bounds  in  [[each 
or  one  or  more  of  ]  said  tract,  or  tracts  of  land,  or  specially  of  the  rents  and 
profits,  if  no  division  can  be  made ;  and  also  appi«iise  said  premises,  subject  to 
the  encumbrance  of  dower  so  assigned,  and  make  return  of  their  proceedings 
herein  [forthwith.] 

Order  of  Appraisement  and  Sale  when  no  Dower  is  to  be  assigned. 

Follow  the  preceding  form  to  the  *,  and  then  proceed  as  follows:"]  —  Ap- 
praise said  premises  as  provided  by  law,  and  that  the  said  A.  B.,  as  said  ad- 
ministrator, proceed,  afler  such  appraisement,  to  sell  said  premises  in  the  peti- 
tion described,  according  to  law,  and  upon  the  following  terms,  to  wit :  one 
third  [&c.,  as  the  court  may  direct.     See  oMer  of  sale^post.  1267,  1268. 

TTie  Certificate  of  oath  of  Appraisers. 

The  State  of  Ohio, County,  ss. 

On  the  —  day  of ,  18 ,  before  me  personally  appeared  A.  D., 

A.  C.  and  A.  R.,  within  named,  and  made  solemn  oath  that  they  would,  upon 
actual  view,  honestly  and  impartially  assign  dower  and  appraise  the  real  estate 
of  G.  G.,  deceased,  in  pursuance  of  the  order  of  the  Court  of  Common  Pleas 
of  — *-  county,  in  the  case  of  A.  B.,  administrator,  vs.  R.  G.,  and  others. 

G.  H.,  Justice  of  the  Peace  of  said  county. 
[Date.] 

Form  of  Appraisement  when  there  is  but  one  Tracts  and  Dower  is  set  off 

therein. 


} 


A.  B.,  Adm'r  of  C.  D., 

V.  ^ Com.  Pleas.    Petition  to  sell  land, 

G.  B.,  et.  al. 


In  obedience  to  the  order  of  court  in  this  case,  afler  being  first  duly  sworn, 
[orf  affirmed,]  and  upon  actual  view  of  the  premises,  in  the  said  petition  de- 
scribedi  we,  the  undersigned  appraisers,  do  -set  off  and  assign  to  M.  D.,  the 
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widow  of  said  C.  D.,  deceased,  for  her  dower  estate  in  the  real  estate  mention- 
ed and  descijibed  in  said  petition,  so  much  of  said  lands  as  is  contained  within 
the  following  bounds,  to  wit :  [^Here  give  such  a  description  of  the  premises 
set  off  for  dotoer^  thai  a  person  could  ascertain  from  the  description  what 
lands  are  set  off,"]    *We  do  estimate  the  real  estate  described  in  said  petition, 

subject  to,  and  encumbered  by  said  dower,  at dollars. 

[Signed,  &c.] 

Form  of  appraisement  when  there  is  more  than  one  Tracts  and  Dower  for 

all  the  Tracts  is  set  off  in  one  Tract* 

FoUow  the  preceding  form  to  the  *,  and  from  that  point  proceed  as  fol- 
lows .'3  —  And  we  do  estimate  the  just  value  of  said  real  estate  described  in 
said  petition  as  follows : 

The  tract  of acres,  more  or  less,  first  described  in  said  petition,  in  which 

the  above  dower  estate  is  set  off,  and  subject  to,  and  encumbered  by  said  dower 

estate,  at dollars.  The  tract  of acres,  more  or  less,  secondly  described 

in  said  petition,  which  becomes,  by  the  assignment  of  dower  as  aforesaid,  un- 
encumbered, at dollars,  [&c.,  so  proceeding  to  estimate  each  tract. 

[Signed,  &c.] 

Form  of  JSppraisement  when  Dower  cannot  be  set  off,  and  rents  are  set  off 

in  its  place. 


} 


A.  B.,  Adm'r  of  C.  D., 

V.  i.  Com.  Pleas.     Petition  to  sell  land. 

G.  B.,  et.  al. 


In  obedience  to  the  order  of  the  court  in  this  case,  and  after  being  first  duly 
sworn,  [or,  affirmed,]  and  upon  actual  view  of  the  premises  in  the  said  peti- 
tion described,  we,  the  undersigned  appraisers,  do  find  that  said  premises  are 
entire,  and  that  no  division  thereof  can  be  made  by  metes  and  bounds,  and  do 
therefore  set  off  and  assign  to  said  M.  B.,  as  and  for  her  dower  therein,  the 

sum  of dollars,  yearly  during  her  life,  being  one  third  parf  of  the  clear 

annual  rents,  issues  and  profits  of  said  premises,  and  we  do  estimate  the  just 
value  of  said  real  estate,  subject  to,  and  encumbered  by  the  payment  of  said 

sum,  yearly,  at dollars. 

[Signed,  &c.] 

Order  confirming  Dower ^  and  ordeiing  Sale. 

T^tle  of  the  case  as  above,"]  The  appraisers,  appointed  herein  to  assign 
dower  to  L.  G.,  and  to  appraise  the  premises  in  the  petition  set  forth,  having 
performed  that  duty  and  reported  their  proceedings  herein,  the  same  is  hereby 
approved  and  confirmed  ;  [and  it  is  ordered  that  said  L.  G.  hold  in  severalty 
as  and  for  her  dower  during  her.  natural  life,  the  premises  so  set  ofi'  and 
assigned  to  her ;  [or  if  the  dower  is  assigrhed  specially  of  the  rents  say^  and 


/ 

/ 


/ 
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it  is  ordered,  that  the  premisesy  described  in  said  petition,  and  in  which  the 
said  L.  G.  was  entitled  to  dower  be,  and  the  same  are  hereby  charged  and  en- 
cumbered with,  and  a  lien  thereon  hereby  declared,  into  whosesoever  hands 
the  same  may  pass  by  deed,  devise,  descent  or  otherwise,  for  the  payment  to 
the  said  L.  G.  and  her  assigns,  on  the  fifth  day  of  February,  a.  d.,  1860, 
and  yearly  and  each  and  every  year  thereafter  on  the  jyth  day  of  JMruary^ 

during  the  natural  life  of  the  said  L.  G.,  of  the  sum  of dollars  ;  the  first 

payment  to  be  made  on  the  fifth  day  of  February  a.  d.  1860,  and  a  ratable 
proportion  of  said  sum  to  be  paid  to  her  represaatatives  for  the  year  in  which 
she  may  die.  And  it  is  further  ordered  that  said  charge  upon  said  premises 
shall  be  stated  and  set  forth  in  the  deeds  which  the  said  A.  B.  may  execute  to 
purchasers  by  virtue  of  any  order  of  the  Court  in  this  cause.]]  And  it  is  fur- 
ther ordered,  that  said  A.  B.,  as  said  administrator,  proceed  to  advertise  and 
sell  said  real  estate  in  the  petition  described,  according  to  law,  subject  to  the 
charge  and  encumbrance  aforesaid,  and  upon  the  following  terms  to  wit :  one- 
third  of  the  purchase  money  in  hand,  on  the  day  of  sale,  and  the  residue 
thereof  in  one  and  two  years  thereafter,  with  interest  from  the  day  of  sale,  to 
be  secured  by  mortgage  on  said  premises.  And  it  is  further  ordered,  that  the 
said  A.  B.  report  his  proceedings  herein,  at  our  next  term,  to  which  time  this 
cause  is  continued. 

Form  of  Notice  of  Sale  of  Real  Estate. 

Sale  of  Real  Estate  by  order  of  Court. 

On  the day  of ,  18 ,  3  o'clock  in  the  afternoon,  at  the  door  of 

the  court  house,  in  the  town  of ,  [or  naming  any  other  place  where  the 

court  have  ordered  the  «a/e,]  will  be  sold  to  the  highest  bidder,  the  following 
real  estate,  as  the  property  of  C.  D.,  deceased,  to  wit :  [Here  describe  the 
property,  and  say,  subject  to  the  dower  of  the  widow,  if  such  be  the  fact."] 

Appraised  at  $ •    Terms  of  sale :  [Here  state  how  the  payments  are  to 

be  made.^    • 

A.  B.  Adm'r  of  C.  D.,  deceased. 


[Date.'] 


A.  B.,  Adm'r  of 
CD.,  deceased. 

vs. 
£.  D.,  et.  al. 


Form  of  Report  of  Scde. 


Com.  Pleas.    Petition  to  sell  land. 


In  pursuance  of  an  order  of  sale,  made  at  the term,  18 ,  of  said 

Court,  I  gave  notice  of  sale  in  due  form  of  law,  and  at  the  time  and  phce 

mentioned  in  said  notices  for  said  sale,  to  wit:  at ,on  the  day  of 

,  18 ,  I  offered  said  property  at  public  auction,  and  P.  P.  having  bid 

therefor dollars,  and  he  being  the  highest  and  best  bidder,  and  the  same 
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being  more  than  two-thirds  of  the  appraised  value  thereof,  I  struck  off  and 
sold  the  same  to  him  for  that  sum. 

A.  B.,  Adm'r  of  C.  D.,  deceased. 
Fees: 
Publication  of  notice,  i . 

Order  confirming  the  Sale. 
Title  of  case  as  aboveJ] 

The  said  A.  B.,  having  made  return  of  the  sale  of  the  premises  in  the  peti- 
tion described ;  and  the  court  having  carefully  examined  his  proceedings,  and 
the  sale  by  him  made,  and  being  satisfied  that  the  same  has,  in  all  respects, 
been  legally  made,  do  confirm  the  same ;  and  the  said  administrator  is  ordered, 
to  execute  a  deed  to  the  purchaser,  [subject  to  the  charge,]  and  he  securing 
the  deferred  payments,  as  provided  by  our  order  heretofore  made  in  this  cause. 

And  the  court  do  find  that  there  were  at  the  time  of  the  decease  of  the  said 
G.  G.,  the  following  liens  upon  said  premises,  and  for  the  following  sums,  and 
in  favor  of  the  following  persons,  and  which  are  entitled  to  priority  of  pay- 
ment, and  in  the  following  order,  to  wit : 

L  A  judgment  rendered  at,  [&c.,3  in  favor  of,  [&c.,]  against,  ([<&c.,]  upon 
which  is  now  due,  [pec,"] 

II.  A  mortgage  upon  said  premises,  executed  by  said  A.  B.  to,  [&c.,3  and 
recorded  on,  [&c.,]  upon  which  is  now  due  the  sum  of  —  dollars. 

It  is  therefore  further  ordered,  that  said  administrator  apply  the  money  aris- 
ing from  said  sale,  or  so  much  thereof  as  may  be  necessary,  after  first  paying 
the  costs,  charges  of  administration,  and  expenses  incident  to  the  sale,  to  the 
payment  of  said  liens,  and  in  the  order  above  stated. 

Form  of  MministrcUor* s  Deed, 

To  all  to  whom  these  presents  shall  come.  Greeting : 

Whereas,  at  the term,  ▲.  d. ,  of  the  Court  of  Common  Pleas  of 

county,  Ohio,  in  certain  proceedings  upon  petition  for  the  sale  of  real  es- 


tate, wherein  A.  B.,  as  administrator  of  G.  G.,  deceased,  was  petitioner,  and 
L.  G.,  [&c.,]  were  defendants,  the  said  administrator  was  ordered  to  sell  at 
public  auction  [and  upon  the  terms,  and  subject  to  the  charge  hereinafter  men- 
tioned,] the  following  described  real  estate  of  said  G.  G.,  deceased,  situate  in 
said  county,  to  wit :  [describe  the  premises,']  And  whereas,  in  the  proceed- 
ings aforesaid,  the  said  court  assigned  and  set  off  to  L.  G.,  the  widow  of  said 
G.  G.,  deceased,  [dower  in  said  premises,  or  say,  as  of  the  rents  and  profits 

of  said  premises,  and  as,  and  for  her  dower,  the  sum  of dollars. 

And  it  was  ordered  by  said  courts  that  said  premises  should  be  charged  and 
encumbered  with,  and  a  lien  thereon  was  declared,  into  whosesoever  hands  the 
same  might  pass,  [&c.,  reciting  the  preceding  order  as  to  terms,  amount^  ^c. 
See  ante,  1268. 
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And  whereas,  the  said  admioistrator,  having  duly  advertised  said  real  estate, 
did,  on,  [^.,1  sell  the  same  at  public  auction,  [ond  upon  the  terms  herein 

above  mentioned,]  to  L.  M.,  for  the  sum  of dollars  ;  and  which  sale  was 

at  the term,  a.  d.  — — — ,  of  said  court  confirmed,  and  said  administrator 

ordered  to  execute  a  deed  to  said  L.  M.,  for  said  premises,  subject  to  said  dower, 
[or  saj/f  charged  with  the  payments  aforesaid  to  said  L.  G.] 

Now  therefore,  I,  the  said  A.  B.,  as  administrator  as  aforesaid,  in  considera- 
tion of  said  sum  of ,  paid,  and  secured  to  be  paid,  by  said  L.  M.,  and  by 

virtue  of  the  proceedings  aforesaid,  do  by  these  presents  grant,  bargain,  sell, 
and  convey  to  said  L.  M.,  his  heirs  and  assigns,  forever,  the  premises  above 
described,  with  the  appurtenances. 

To  have  and  to  hold  said  premises,  with  the  appurtenances,  unto  the  said  L. 
M«,  his  heirs,  and  assigns  forever,  subject,  nevertheless,  [to  the  dower  estate 
aforesaid,  or  say^  and  hereby  expressly  charged  and  encumbered  in  the  hands 
of  said  L.  M.,  his  heirs  aud  assigns,  and  into  whosesoever  hands  the  same  may 
pass,  by  deed,  descent,  or  otherwise,  to  the  charge,  encumbrance  and  lien 
aforesaid,  in  the  manner,  and  to  the  extent,  and  as  provided  by  the  said  order 
of  said  court.] 

In  witness  whereof,  I,  as  administrator  of  said  G.  G.,  deceased,  have  hereto 

set  my  hand  and  seal,  this day  of ,  a.  d. • 

A.  B.,  [seal.] 

Adm'r  of  G.  G. 
Signed,  sealed,  and  delivered, 
in  presence  of, 

The  State  of  Ohio, County,  ss. 

Be  it  remembered,  that  on  the day  of ,  a.  d. ,  before  me,  a 

justice  of  the  peace,  in  and  for  said  county,  personally  appeared  A.  B.,  above 

named,  and  acknowledged  the  foregoing  conveyance  to  be  his  voluntary  act 

and  deed,  as  administrator  of  C.  D.,  deceased. 

G.  H.,  Justice  of  the  Peace. 


Sec.  VII.     order  for  administrator  to  complete  real  contract  of  intes- 
tate.* 

This  day  came  the  petitioner,  and  showed  to  the  satisfaction  of  the  codrt, 
that  the  contract  in  the  said  petition  set  forth,  was  duly  made,  and  has  been 
fully  complied  with  on  the  part  of  the  said  D.  W.,  the  purchaser  of  the  lands 
in  the  said  petition  described,  and  that  due  notice  of  the  pendency  of  this  pe- 
tition, and  the  demand  thereof,  has  been  given  to  the  said  heirs  at  law  of  the 
said  CD.:  Therefore,  It  is  ordered,  that  the  said  A.  B.,  for  and  in  behalf  of 
the  said  heirs  of  the  said  C.  D.,  make,  execute  and  deliver  to  the  said  D.  W., 
a  deed  in  fee  simple  for  the  lands  and  tenements  in  said  petition  described,  ac- 
cording to  the  statute  in  such  case  made  and  provided. 

(n)  SwnnV  Smt.  218. 
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Sec.  VIIL    appointment,  &c.  of  guardians. 

Appointment  of  Ouardian  by  choice  of  Orphan. 

In  the  matter  of  A.  B.,  an  Orphan. 

This  day  appeared  in  Court  A.  B.,  aged years,  on  the day  of 

A.  D. ,  orphan  son  of  C.  B.,  late  of,  [&c.,3  in  said  county,  deceased, 


and  in  open  Court  made  choice  of  O.  P.  for  his  guardian,  and  the  Court  ap- 
proving the  choice,  it  is  ordered,  that  said  guardian  give  bond  in  the  sum  of 
dollars,  with  J.  S.  and  L.  M.  as  sureties,  conditioned  according  to  law; 
and  thereupon  the  said  O.  P.  accepted  said  appointment  and  gave  bond  ac- 
cordingly. 

Appointment  of  Guardian  by  the  Court. 

In  the  matter  of  A.  B.,  an  Orphan. 

On  motion,  it  is  ordered,  that  O.  P.  be  appointed  guardian  to  A.  B.,  aged, 
[dbc,  as  in  preceding  form. 

Form  of  Bond  of  Guardian. 

Know  all  men  by  these  presents,  that  we,  A.  B.,  [&c.,^  of  the  county  of 
,  and  state  of  Ohio,  are  held  and  bound  unto  the  state  of  Ohio,  in  the  sum 


of dollars,  for  the  payment  of  which  we  jointly  and  severally  bind  our- 
selves. 

Sealed  with  our  seals,  and  dated  the  day  of  a.  d«  — . 

The  condition  of  this  obligation  is  such,  that  if  the  above  named  A.  B., 
guardian  for  C.  B.,  [&c.,]  of  the  county  and  state  aforesaid,  minor  and  orphan 
of  A.  C,  late  of  the  county  and  state  aforesaid,  deceased,  shall  discharge  with 
fidelity  the  trust  reposed  in  him  as  guardian,  as  aforesaid,  and  shall  render  an 
accurate  statement  of  his  transactions  as  such  guardian,  with  a  just  account 
of  the  profits  arising  and  accruing  from  the  real  or  personal  estate  of  his 
ward,  and  shall  deliver  up  the  same  to  the  Court  when  thereunto  required, 
then  the  above  obligation  to  be  void,  otherwise  to  remain  in  full  force  and  vir- 
tue in  law. 

Form  of  GuardiarCs  Letters. 

The  State  of  Ohio,  — —  County,  ss. 

To  all  persons  to  whom  these  presents  shall  come,  Qreeting : 

Know  ye,  that  the  Court  of  Common  Pleas  within  and  for  said  county,  doth 

hereby  grant  the  guardianship  of  D.  G.,  aged  — ^-  years,  on,  [&c.,]]  a  minor 

child  of  G.  G.,  late  of  said  county,  deceased,  unto  M.  M.,  of,  [&c.,]]  who  is 

hereby  fully  empowered  and  authorised  to  do  and  perform  all  and  singular  the 

64 
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duties  appertaining  to  said  appointment ;   the  said  goardian  having  given 
bond  according  to  Iaw»  and  in  all  respects  complied  with  the  requisitions  of 
the  statutes,  in  such  cases  made  and  provided. 

In  testimony  whereof,  the  seal  of  said  Court  is  hereunto  affixed.     Witness 

C.  D.  Clerk  of  said  Court,  this day  of—  18  — — . 

C.  D.,  Clerk. 


Sec.  II.  LICENSES  granted,  &c. 

To  Clergyman, 

On  motion,  and  it  appearing' to  the  Court  that  the  Rererend  W.  S.  is  a  reg- 
ularly ordained  minister  of  the  gospel,  of  the  denomination  commonly  called 

,  it  is  ordered,  that  he  be  licensed  to  solemnize  marriages  within  the  state 

of  Ohio  so  long  as  he  continues  to  be  such  a  minister. 

Form  of  License  to  Marry. 
The  State  of  Ohio, 

[sEAL.3 

To  any  person  lawfully  authorized  to  solemnize  marriages  in  the  county  ot 
Greeting :    , 


These  presents  shall  be  your  sufficient  warrant  to  join  in  matrimony  A.  B. 
and  C.  D. ;  certifying  the  same  within  three  months  thereafter,  to  the  Clerk 

of  the  Court  of  Common  Pleas  of  said  county  of ,  pursuant  to  the  statute 

in  such  case  made  and  provided. 

In  testimony  whereof,  I,  A.  C,  Clerk  of  the  said  Court  of  Conunon  Pleas, 
have  hereunto  subscribed  my  name,  and  affixed  the  seal  of  said  Court,  at, 
f&c.,]  this  —  day  of—  a.  d.  — . 

A.  C,  Clerk. 
Per  J.  W.,  Deputy. 

Certificate. —  I  do  hereby  certify  that  on  the day  of a.  d. , 

I  joined  in  matrimony  the  within  named  A.  B.  and  C.  D. 

To  an  Auctioneer, 

This  day  came  into  court  A.  B.  of in  said  county,  and  presented  his  pe- 
tition to  be  appointed  and  licensed  to  exercise  the  trade  or  occupation  of  auc- 
tioneer in  said  county  of ;  and  on  hearing,  it  is  ordered  by  the  Court* 

that  a  license  for  that  purpose  be  issued  to  the  said  A.  B.  on  his  giving  bond, 
agreeably  to  the  statute,  in  the  sum  of  one  thousand  dollars,  with  C .  D.  and 

E.  F.  as  sureties,  and  paying  into  the  treasury  of  said  county  a  duty  of 

dollars. 
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Form  of  License. 

The  State  of  Ohio, County,  ss. 

([SBAL.] 

In  pursuance  of  an  order  of  the  Court  of  Common  Pleas  of  the  county  of 
■,  at  the term  thereof,  a.  d. ,  license  is  granted  to  A.  B.  to  sell 


goods,  wares  and  merchandize,  at  public  vendue,  within  the  said  county  of 

,  for  the  term  of  one  year  from  the  —  day  of  a.  d. 

In  testimony  whereof,  [&c.] 


To  Tavern  Keeper. 

On  motion,  it  is  ordered,  that  M.  F«  be  licensed  to  keep  tarern,  at  his 
house  in for  the  term  of  one  year,  on  his  paying  into  the  county  treas- 
ury the  sum  of  dollars. 

Tavern  License  Refused. 

On  hearing  the  application  of  A.  B.,  for  a  tavern  license,  the  Court  refuse 
the  same :  Whereupon  it  is  ordered,  that  the  said  A.  B.  pay  the  costs  of  this 
appUcalion,  in days,  or  that  execution  issue  therefor. 

To  Attorney  and  Solicitor  on  Admission  to  the  Bar. 

This  day  J.  S.,  an  applicant  for  admission  to  the  bar,  appeared  in  open 
Court ;  and  it  being  shown  to  the  satisfaction  of  the  Court,  that  the  said  J.  S. 
is  of  good  moral  character,  and  in  all  other  respects  qualified,  according  to  the 
statute  in  such  case  made  and  provided ;  and  the  said  J.  S.  being  thereupon 
sworn  to  support  the  constitution  of  the  United  States  and  of  the  state  of  Ohio, 
and  in  all  things  to  demean  himself  faithfully  and  honestly  as  an  attorney  and 
counsellor  at  law,  and  solicitor  in  chancery :  It  is  ordered,  that  the  said  J.  S. 
be  admitted  to  practice  as  an  attorney  and  counsellor  at  law,  and  solicitor  in 
chancery,  in  the  several  Courts  of  the  State  of  Ohio. 

Form  of  Certificate. 

To  all  whom  it  may  concern  : 

These  presents  shall  certify,  that  at  a  term  of  the  Supreme  Court  of  the 

State  of  Ohio,  began  and  held  at ,  in  the  county  of ,  in  the  year  of 

our  Lord ,  J.  S.,  an  applicant  for  admission  to  the  bar,  appeared  in  open 

Court ;  and  it  being  shown  to  the  satisfaction  of  said  Court,  that  the  said  J.  S. 
was  of  good  moral  character,  and  in  all  other  respects  qualified,  according  to 
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the  statute  in  such  case  made  and  provided  ;  and  the  said  J.  S.  being  there- 
upon sworn  to  support  the  constitution  of  the  United  States  and  of  the  state  of 
Ohio,  and  in  all  things  to  demean  himself  fJEuthfully  and  honestly  as  aa  attor- 
ney and  counsellor  at  law,  and  solicitor  in  chancery :  It  was  thereupon  ordered, 
that  said  J.  S.  be  admitted  to  practice  as  an  attorney  and  counsellor  at  ]aw»  and 
solicitor  in  chancery,  in  the  several  Courts  of  the  State  of  Ohio. 
In  testimony  whereof,  [&C.3 


Sec.   X.      NATURALIZATION  OF  ALIENS. 

L    Mien* 8  Declaration, 

J.  C,  an  alien  and  native  of  —  ,  a  free  white  person,  this  day  came  into 
open  court,  [or,  before  me,  A.  C,  derk  of  the  Supreme,  Superior,  District  or 
Circuit  Court  of  a  State,  or,  of  a  Circuit,  or.  District  Court  of  the  United  States,3 
and  decl&red,  on  his  solemn  oath,  that  he  first  arrived  in  the  United  States  in 

the  month  of ,  a.  d. ,  and  that  it  is  his  bona  fide  intention  to  become 

a  citizen  of  the  United  States,  and  to  renounce,  forever,  all  allegiance  and  fidel- 
ity to  every  Foreign  Prince,  Potentate,  State  or  Sovereignty  whatsoever,  and 
particularly  to ,  King  of ,  [the  Prince,  Potentate,  State  or  Sover- 
eignty, of  which  the  alien  is  a  citizen  or  subject.'] 

Affidavit  oj  JllierCs  Intention, 

The  State  of  Ohio, County,  ss. 

I,  A.  C,  an  alien  and  native  of ,  being  duly  sworn^  depose  and  say 

that  I  first  arrived  in  the  United  States  in  the  month  of ,  a.  d. ,  and 

that  it  is  bona  fide  my  intention  to  become  a  citizen  of  the  United  States,  and 
to  renounce,  forever,  all  allegiance  and  fidelity  to  every  foreign  Prince,  Poten- 
tate, State  and  Sovereignty  whatsoever,  and  particularly  all  allegiance  and 
fidelity  to  — ,  King  of ,  whose  subject  I  am. 

Sworn  to  and  subscribed  before  me,  this  — —  day  of ,  a.  d.  — . 

Clerk's  Certificate  thereto. 

The  State  of  Ohio, County,  ss. 

Be  it  remembered,  that  on  the day  of  — — — ,  a.  d.  ,  J.  C,  an  alien 

and  native  of ,  personally  appeared  before  me,  A.  C,  clerk  of  the  [[Su- 
preme Court,]  in  and  for  said  county,  and  declared  on  his  solemn  oath,  that  he 

first  arrived  in  the  United  States  in  the  month  of ,  a.  d.  — — — ,  and  that  it 

is  his  bona  fide  intention  to  become  a  citizen  of  the  United  States,  and  to  re- 
nounce, forever,  all  allegiance  and  fidelity  to  every  foreign  Prince,  Potentate, 
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State  or  Sovereignty  whatsoerer,  and  particularly  to  — ,  King  of  ,and 

subscribed  his  name  to  said  declaration,  which  remains  on  file  in  my  office. 
In  testimony  whereof,  I  hare  hereunto  set  my  hand  officially,  and  affixed 

the  seal  of  said  court,  at  the  city  of ,  this  — —  day  of  ■        ,  a.  d. . 

A.  C,  Clerk. 

Chant  of  Certificate  of  Naturalization. 

J.  C,  an  alien  and  native  of  —  ,  a  free  white  person,  this  day  came  into 
court  and  proved  to  the  satisfaction  of  the  court,  that  he  made  in  this  court, 
two  years. ago,  [or,  in  the  Court  of  Common  Pleas  of  —  County,]  the  re- 
quisite declaration  of  his  intention  to  become  a  citizen  of  the  United  States,  that 
he  has  resided  in  the  United  States  for  five  years  last  past,  that  he  has  resided 
one  year  last  past  in  the  State  of  Ohio,  and  that  during  all  that  time  he  has  be- 
haved as  a  man  of  good  moral  character,  attached  to  the  principles  of  the  Con- 
stitution of  the  United  States,  and  well  disposed  to  the  good  order  and  happi- 
ness of  the  same.  And  thereupon  the  said  J.  C,  in  open  court  here  made 
solemn  oath,  that  he  will  support  the  Constitution  of  the  United  States,  and 
that  he  doth  absolutely  and  entirely  renounce  and  abjure  all  allegiance  and 
fidelity  to  every  foreign  Prince,  Potentate,  State  or  Sovereignty,  and  particu- 
larly all  allegiance  and  fidelity  to ,  King  of ,  whose  subject  he  was. 

Whereupon,  it  is  ordered  by  the  court,  that  a  certificate  of  naturalization  be 
issued  to  him  on  payment  of  the  costs  of  this  application. 


Certificate  oj  Naturalization. 

The  United  States  of  America, 

To  all  to  whom  these  Presents  shall  come,  Greeting :    ' 
Whereas,  at  a  term  of  the  Court  of  Common  Pleas,  begun  and  held  at 


on ,  within  and  for  the  county  of ,  and  State  of  Ohio,  J.  C,  an  alien 

and  native  of ,  and  a  subject  o  the  King  of ,  personally  came  be- 
fore the  Judges  of  the  said  Court  of  Common  Pleas,  and  made  application  to 
be  naturalized,  under  the  laws  of  the  United  States ;  and  it  appearing,  by  suf- 
ficient testimony,  to  the  satisfaction  of  said  Court,  that  he,  the  said  J.  C,  had 
made  declaration  of  his  intention  to  become  a  citizen  of  the  United  States,  in 
due  form  of  law,  at  least  two  years  before  making  his  said  application  ;  that  he 
had  been  a  resident  of  the  United  States  for  at  least  five  years  then  last  past, 
and  of  the  said  State  of  Ohio  for  at  least  one  year  then  hist  past ;  and  also  that 
during  that  time,  he  had  behaved  as  a  man  of  good  moral  character,  attached 
to  the  principles  of  the  Constitution  of  the  United  States,  and  well  disposed  to 
the  good  order  and  happiness  of  the  same ;  whereupon,  by  order  of  the  said 
court,  an  oath  of  allegiance  was  administered  in  due  form  of  law,  to  the  said  J. 
C,  in  open  court,  that  he  will  support  the  constitution  of  the  United  States, 
and  that  he  absolutely  and  entirely  renounced  and  abjured  all  allegiance  and 
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fidelity  to  every  foreign  Prince,  Potentate,  State  or  Sovereignty,  whatsoeyer, 
and  particularly  to ,  King  of  —  ,  whose  subject  he  was;  And  there- 
upon, It  was  ordered  by  the  said  court,  that  a  certificate  of  naturalizajtion  be 
granted  to  the  said  J.  C,  according  to  the  form  of  the  statute  of  the  United 
States  in  such  case  made  and  provided :  which  by  these  Presents  is  done  ac- 
cordingly. 
Therefore  the  said  J.  C.  is  a  citizen  of  the  United  States. 

In  testimony  whereof,  I,  A.  C,  clerk  of ,  do  hereby  subscribe 

[seal.]        my  name,  and  aflix  the  seal  of  said  court,  at ,  thisT day 

of ,  in  the  year  of  our  Lord ,  and  of  the  Independence 

of  the  United  States  the . 

A.  C,  Clerk. 

Grant  of  Certificate  of  Naturalization  where  the  Alien  arrived  in  the  United 

States  under  eighteen  years  of  age. 

J.  C,  an  alien  and  native  of ,  a  free  white  person,  this  day  came  into 

open  court  and  made  the  declaration  and  proof  required,  by  the  laws  of  the 
United  States,  of  aliens  who  have  resided  in  these  States  three  years  next  pre- 
ceding their  arrival  at  the  age  of  twenty-one  years,  for  the  purpose  of  obtain- 
ing the  benefit  of  the  laws  of  the  United  States,  relating  to  naturalization  :  And 
thereupon  the  said  J.  C,  in  open  court  here,  made  solemn  oath,  [&c.,  con* 
elude  as  in  the  grant  of  a  certificate  of  naturalization^  ante,  1276. 


Sec.  XL    insolvent  debtors. 
Chrant  of  Certificate  to  Insolvent  on  Default. 
In  the  matter  of  T.  B.,  an  Insolvent  Debtor. 

This  day  came  the  said  T.  B.,  by  Mr.  O.,  his  attorney,  and  the  creditors  of 
the  said  T.  B.  being  three  times  solemnly  called,  came  not,  but  made  default : 
Therefore  it  is  ordered,  that  a  final  certificate  be  granted  to  the  said  A.  B., 
protecting  him  from  arrest  and  imprisonment,  upon  the  debts  in  his  said  sched- 
ule set  forth,  pursuant  to  the  statute  in  such  case  made  and  provided. 

Ordered,  that  said  certificate  be  stayed  till  payment  of  the  costs  herein, 

taxed  against  the  said  T.  B.  to dollars,  [or  that  said  T.  B.  pay  the  costs 

against  him,  amounting  in  the  whole  to doUars,  in  sixty  days,  or  that  exe- 
cution issue  therefor.] 
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The  like  on  Hearing. 
In  the  matter  of  T.  B.,  an  Insolvent  Debtor. 

This  day  came  the  said  T.  B.,  by  Mr.  O.,  his  attorney,  and  also  J.  S.,  [&c.,] 
creditors  of  the  said  T.  B.,  and  the  testimony  of  the;ivitnesses  being  heard, 
and  due  deliberation  thereupon  had,  the  Court  are  of  the  opinion  that  the  ap- 
plication of  the  said  T.  B.  ought  to  be  granted :  Therefore  it  is  ordered,  that 
a  final  certificate  be  granted  to  the  said  T.  B.,  discharging  him  from  arrest  and 
imprisonment,  upon  the  debts  in  his  said  schedule  set  forth,  pursuant  to  the  stat- 
ute in  such  case  made  and  provided ;  and  that  the  said  creditors  of  the 

said  T.  B.  pay  their  own  costs  herein,  taxed  to dollars,  in days,  or 

that  execution  issue  therefor. 

Ordered,  that  said  certificate  be  stayed  till  payment  of  the  costs  herein  taxed 
against  the  said  T.  B.,  [&c.3 


Sec.  XII.    JOURNAL  entry  in  cases  of  bastardy.^ 

This  day  came  the  plaintifi^,  by  bis  attorney,  and  also  came  the  defendant, 
and  to  said  complaint  plead  not  guilty ;  and  thereupon  to  try  the  issue,  came  a 
jury,  to  wit :  E.  F.,  [&c.,]  who  being  empaneled  and  sworn  the  truth  to" 
speak  upon  the  said  issue,  upon  their  oaths  do  say,  that  the  defendant  is  guilty 
in  the  premises.  It  is  therefore  considered  and  adjudged  by  the  Court,  that 
the  defendant  is  the  putative  father  of  said  child,  and  stand  charged  with  the 
maintainance  thereof  as  follows :  the  defendant  shall  pay  to  the  said  A.  B., 
[the  mother^  to  be  by  her  expended  in  the  support,  maintainance  and  educa- 
tion of  said  child,  the  sum  of hundred  dollars,  in  installments  as  follows  : 

[&C.3  And  it  is  further  considered,  that  the  defendant  pay  the  costs  of  this 
prosecution,  taxed  to  •»— dollars,  within  thirty  days.  And,  to  secure  the 
payment  of  said  sums  of  money  and  costs,  it  is  ordered,  that  said  defendant 
forthwith  execute  a  hand  to  said  A.  B.,  with  [two]  sufficient  sureties,  to  be 

approved  of  by  the  Court,  in  the  sum  of dollars,  conditioned  to  perform 

the  order  of  the  Court  herein  [and  thereupon  the  said  A.  B.,  with  E.  F.  and 
G.  H.,  his  sureties,  approved  by  the  Court,  executed  said  bond,  &c. ;  or  eay^ 
and  thereupon  the  defendant  refusing  to  enter  into  said  bonds  with  sureties,  it 
is  ordered,  that  the  defendant  be,  and  he  was  thereupon  committed  to  the  jail 
of  the  county,  there  to  remain  till  he  shall  comply  with  the  above  order,  or  be 
otherwise  lawfully  discharged.] 

(l»)  Swan'i*  Stat.  157,  sec.  .'».  f». 
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Order  for  Redemption  of  Land  sold  for  Taxes^ 


1 


A.  B.  et  al., 

y.  \  Application  to  redeem  from  Tax  Sale. 

O.  P.       - 


This  day  came  the  parties  by  their  attorneys,  and  this  application  coming  on 
to  be  heard  upon  the  petition,  answers,  testimony  and  exhibits,  and  the  prem- 
ises being  seen  and  fully  understood,  the  Court  do  find  the  allegations  in  the 
petition  to  be  true,  and  that  the  petitioners  have  good  right  to  redeem  the  lands 
in  the  petition  described,  from  the  said  sale  for  taxes,  and  to  hare  restitution 
of  the  same  :  Therefore  it  is  ordered,  that  the  said  O.  P.  surrender  the  said 
lands  in  the  petition  described  to  the  said  petitioners,  or  to  such  person  or  per- 
sons as  they  shall  direct,  free  and  clear  of  any  and  all  claim  or  incumbrance 
whatsoever,  by  reason  of  the  said  sale  for  taxes,  in  the  said  petition  mentioned ; 
and  that  said  petitioners  have  restitution  of  the  same,  according  to  the  statute 
in  such  case  made  and  provided  :  And  it  is  further  ordered,  that  the  said  O. 

P.  pay  the  costs  of  this  application,  taxed  to dollars,  in  sixty  days,  or  that 

execution  issue  therefor. 

Order  to  Sheriff  for  Vaittation  of  Improvements  of  Land  Sold  for  Taxes, 

[seal.]    The  State  of  Ohio, 

To  the  Sheriff  of County,  Greeting : 

Whereas  lately  in  our  Court  of  Common  Pleas,  within  and  for  the  county 
of ,  A.  B.,  [&c.,3  by  an  order  of  the  same  Court,  redeemed  from  a  cer- 
tain sale  for  taxes,  a  tract  or  parcel  of  land,  situate  in  said  county  of and 

bounded  and  described  as  follows,  to  wit :  [^Describe  the  land  as  in  the  peti- 
tion.'] And  whereas  upon  the  making  of  the  said  order  of  redemption,  our 
said  Court  of  Common  Pleas,  on  the  application  of  O.  P.  in  that  behalf,  grant- 
ed to  the  said  O.  P.  the  benefit  of  the  statute  for  the  relief  of  occupying 
claimants :  Therefore  we  command  you,  that  without  delay,  by  the  oaths  of 
E.  F.,  [naming  the  jurors']  and  upon  actual  view  of  the  premises,  you  cause 
to  be  made  a  just  and  true  assessment  of  the  value  of  all  lasting  and  valuable 
improvements  made  upon  the  tract  or  parcel  of  land  aforesaid,  by  the  said  O. 

P.,  since  the  —  day  of a.  d. ,  [tfvo  years  from  the  day  of  sale;] 

and  also  that,  in  like  manner,  you  cause  to  be  made  a  just  and  true  assessment 
of  the  damages,  if  any,  which  the  said  tract  or  parcel  of  land  may  have 
sustained  by  waste,  together  with  the  net  annual  value  of  the  rents  and 
profts  which  the  said  O.  P.  may  have  received  from  the  same,  from  and  after 

the day  of a.  d. ,  [day  of  sale,]  deducting  the  amount  of  such 

rents  and  profits  from  the  estimated  value  of  the  lasting  and  valuable  improve- 
ments aforesaid  ;  And  of  this  writ  make  legal  service  and  due  return. 

Witness  F.  C,  Clerk  of  our  said  Court  of  Common  Pleas  at ,this 

day  of A.  D. .  F.  C,  Clerk. 

(a)  H«>p  Swnn'a  Slot.  9?4. 
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SKCTION      I.  ACTIONS  BY  THE  GRANTEE  OF  THE  REVERSION. 

II.  PROCESS  IN  LOCAL  ACTIONS, 

m.  ACTIONS  BY  AND  AGAINST  PARTNERS*  dbc. 

IV.  ACTIONS  ON  CONTRACTS  OF  SALE. 

V.  PLEA  OF  THE  STAHTTE  OF   LIMITATION. 

VI.  ORAL  ARGUMENTS  AND  BRIEFS  IN  BANK. 

There  have  been  some  modifications  of  the  law,  by  statute  and  decision 
since  the  first  volume  of  this  work  was  published,  which  will  be  here  noticed. 


Sec.  I.    ACTIONS  by  the  grantee  of  the  reversion. 

In  the  case  of  Crawford  against  Chapman,'  it  was  held,  that  the  English 
statute,  heretofore  referred  to,"  has  not  incorporated  itself  into  the  laws  of  this 
State  ;  and  consequently,  that  the  grantee  of  the  reversion  cannot  maintain  an 
action  of  covenant,  in  his  own  name,  against  a  lessee,  upon  an  express  cove- 
nant contained  in  the  lease,  for  the  payment  of  money. 


Sec.  II.    PROCESS  in  local  actions. 

In  a  civil  action,  which  can  only  be  brought  withm  some  particular  county,  if 
the  defendant  or  defendants  reside  in  any  other  cojnnty  than  the  county  in 
which  such  action  is  authorized  to  be  brought,  any  process  necessary  for  the 
commencement  or  prosecution  of  such  suit,  against  such  defendant  or  defend- 
ants, may  issue  to  any  county  where  any  such  defendant  or  defendants  may  re- 
side ;  which  process  must  be  served  and  returned,  as  is  piorided  for  in  other 
cases,  where  process  is  authorized  to  be  issued  to  another  county.* 

(a)  170.  R.449.      (b)  Stat.  32,  Hen.  8,  chap.  34,  se^  anta,  page  48, 49.      (c)  46  vol.  Stat,  3<>, 
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Actions  by  and  against  P&rtners  —  On  Contracts  ot  Sale. 


Sec.  IU.     actions  by  and  against  partners. 

Any  company  or  association  of  persons,  formed  for  the  purpose  of  carrying 
on  any  trade  or  business,  or  for  the  purpose  of  holding  any  species  of  proper- 
ty within  the  State  of  Ohio,  and  not  incorporated  as  such,  may  sue  or  be  sued 
in  any  of  the  courts  of  this  State,  by  such  usual  or  ordinary  name  as  such 
'  company,  partnership  or  association,  may  have  assumed  to  itself,  or  be  knovm 
by  ;  and  it  is  not  necessary  in  such  case,  to  set  forth,  in  the  process  and  plead- 
ings, or  to  prove  at  the  trial,  the  names  of  the  persons  composing  such  cooipa- 
ny.  The  process  in  such  case  is  served  upon  the  company  or  firm  by  a  copy 
left  at  their  usual  place  of  doing  business  within  the  county  ;  and  executions 
issued  on  any  judgment,  rendered  in  such  proceedings,  operates  on  the  partner- 
ship property  only.  The  individual  property  of  the  partners  can  be  reached 
by  a  bill  in  Chancery.  Where  a  company  so  sues,  the  writ  must  be  indorsed 
with  security  for  costs,  or,  security  must  be  given  for  costs,  in  other  sufficient 

form.? 

The  commencement  of  the  declaration  in  such  case  may  be  in  the  form  fol- 
lowing : 

Court  of  Common  Pleas, County.     Of  the  term  of ,  a.  d. . 

The  State  of  Ohio, County,  ss. 

"  Wilson,  Bradley,  &  Co.*'  [the  name  of  the  firm^  (a  company  of  persons 
formed  for  the  purpose  of  carrying  on  the  business  of  [merchants,]  not  incor- 
porated, and  "  Wilson,  Bradley,  &  Co."  being  the  usual  name  by  which  said 
company  is  known,)  by  J.  S.,  their  attorney,  complain  of  "  Frog,  Mason,  & 
Co.,"  (an  association  of  persons  formed  for  the  purpose  of  holding  [goods  and 
chattels  or  real  estate]  within  the  State  of  Ohio,  not  incorporated,  and  "  Frt)g, 
Mason,  &  Co."  being  the  usual  name  by  which  said  association  is  known,)  in  a 
plea  of  [assumpsit ;]  for  that  whereas,  [&c.] 


Sec.  IV.     actions  on  contracts  of  sale. 

In  the  case  of  Witherow  against  Witherow,*  where  a  quantity  of  com  was 
to  be  delivered  within  a  specified  period,  and  payment  to  be  made  for  the  same 
on  a  day  certain  after  deUvery,  and  a  part  was  delivered  and  accepted,  but  doc 
the  whole,  within  the  time  specified,  it  was  held  that  no  recovery  could  be  had 
for  the  part  delivered.' 

(d)  44  vol.  Stat-  66.  (e)  16  Ohio  Rep.  238.  (f )  Ante,  p.  206,  207. 
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Plea  oi  i^tatute  of  Liniiiations  —  Oral  Arguircnts  and  Briefs  in  Bonk. 


Sec.  V.     PLEA  OF  the  statute  of  limitations. 

In  the  case  of  Newsora's  Administrator  agairjst  Ran,*  where  the  question 
arose  as  to  filing  a  plea  of  the  statute  of  limitations,  the  Court  say  : 

**  This  is  not  a  plea  to  the  merits,  and  consequently  is  not  ordinarily  recei- 
ved after  the  rule  day.  See  Sheets  V8.  Baldwin's  Administrators,  12  Ohio 
Rep.  120,  and  numerous  authorities  therein  cited. 

"  The  court  say,  in  that  case,  that  '  the  authorities  show  a  concurrent  course 
of  decisions,  in  the  English  and  American  courts,  that  after  the  expiration  of  the 
rule  day,  or  when  the  issue  is  closed,  or  a  party  is  in  default,  the  plea  of  the 
statute  of  limitations  ought  not  to  be  permitted  ;  that  it  is  a  strict  legal  defence, 
and  which  a  party  may,  and  must,  at  his  peril,  see  that  he  pleads  in  time,  or  its 
benefits  to  him  are  lost.' 

*'  We  are  unable  to  take  any  distinction,  in  principle,  between  the  adminis- 
trator's bar  of  four  years,  and  the  general  limitation  of  actions. 

**  Extraordinary  circumstances  will  often  demand  a  relaxation  of  the  rule  in 
both  cases,  and  perhaps  oftener  in  the  case  of  executors  and  administrators 
than  in  any  other. 

"The  whole  matter  rests  in  the  sound  discretion  of  the  court  in  which  the 
pleas  are  to  be  entered,  and  we  have  no  fear  that  this  discretion  will  be  abu- 
sed." 


Sec.  VI.     ORAL  arguments  and  briefs,  etc.,  in  bank. 

Since  the  first  volume  of  this  work  was  published,  oral  arguments  are 
required  by  law  to  be  made  in  Bank.  The  attorney  or  solicitor,  however,  of 
either  party,  being  at  liberty,  if  he  choose,  to  present  a  written  or  printed  argu- 
ment.** 

By  rule  of  court  since  made,  and  adopted  January  6,  1646,'  it  is  provided, 
that  in  ail  cases  to  be  argued  at  bar  in  open  court,  it  shall  be  the  duty  of  the 
party  holding  the  affirmative,  to  furnish  each  member  of  the  court  with  a  ful^ 
abstract  of  the  case,  with  a  brief  of  the  points  made  and  authorities  relied 
upon ;  and  it  shall  be  the  duty  of  the  opposite  counsel,  in  like  manner,  to  fur- 
nish each  member  of  the  court  with  a  similar  brief  of  the  points  made,  and 
authorities  relied  upon,  in  defence  ;  and  which  said  abstracts  and  briefs  shall 
be  legibly  written  or  printed,  and  furnished  af  least  one  day  before  the  case  is 
called  up  for  argument. 

By  order  of  the  court,  adopted  January  15,  1848,^  before  any  case  can  be 
docketed,  the  fees  of  the  clerk  of  the  Court  in  Bank,  (three  dollars,)  must  be 
paid  to  him  by  the  party  holding  the  affirmative,  or  presenting  the  record  or 
files.     This  fee  is  taxed  in  the  bill  of  costs. 

(g)  18  Ohio  Rop.  246.  (i)  OrderBook,  p.  69. 

( h)  43  vol.  Slat.  81,  wr.  «.  ( j)  Order  Bwik,  p.  2'<0. 


fd*  Some  typographical  errors  have  occurred,  (such  as  darrien  for  darrein, 
debit  for  debet,  &c.,)  which  the  reader  can  readily  correct.  It  is  stated  on  page 
383,  that  the  statutes  of  Ohio  do  not  seem  to  contemplate  an  action  of  debl 
upon  the  recognizance  of  special  bail.  This  the  reader  will  perceive  by  a 
reference  to  the  statute,  (Swan's  Stat.  656,)  is  a  mistake.  The  18th  volume 
of  the  Ohio  Reports  and  this  volume,  were  printed  at  the  same  time,  and  a  ^ 
few  only  of  the  reported  cases  in  that  volume  are  cited. 
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Volume  firnt  contains  606  pages. 


ABATEMENT— 

in  what  cases  the  plea  to  be  pleaded:  where  there  is  an  omission,  &c.  of 
a  party  plaintiff,  67 ;  in  case  infant  sues  without  guardian,  68 ;  pen- 
dency of  another  sait,  662;  coverture  of  defendant,  661. 

in  what  cases  it  may  be  pleaded  or  not:  on  account  of  omission,  mistake 
or  misjoinder  of  plaintifis  in  actions  ex  contractu,  68,69;  when  it 
should  he  pleaded  and  when  not  in  such  cases,  for  nonjoinder  or  mis- 
joinder of  defendants,  76  to  79 ;  or  for  nonjoinder  or  misjoinder  of 
plaintifis  in  actions  ex  delicto,  89,  90;  or  of  defendants  in  such  case, 
102,  103 ;  cannot  be  pleaded  for  misnomer,  647 ;  as  to  partners,  79 ; 
pendency  of  suit  in  another  state,  662 ;  a  subsequent  suit  pending, 
662. 

effict  of  decease  of  parties  on  suits^  ^c, :  generally,  1087, 1088 ;  during 
tnal  term  or  after  judgment,  1091,  1092 ;  what  suits  abate  by  the 
decease  of  plaintiff  or  defendant  and  what  survive,  1087,  1088;  ci- 
tation, journal  entries,  &Cm  in  such  case,  1088  to  1091 ;  effect  of 
death  of  one  of  two  or  more  plaintiffs  or  defendants,  and  suggestion, 
&c.,  in  such  case,  1091 ;  scire  facias  in  such  case  against  executors 
or  administrators,  1104  to  1106. 

^  forms  of  pleas,  &c.,  in  abatement  and  affidavit,  648  to  664 ;  forms  of  judg- 
ments, &c.,  on  demurrer  to,  &c.,  837, 841,  836 ;  on  issue  upon,  960, 
962 ;  who  to  pay  costs,  991. 

ABSCONDING  DEBTOR.    See  Attachment.     ' 

ABSENCE,  service  of  summons  when  defendant  absent,  116;  of  declaration 
in  ejectment  in  such  case,  819 ;  of  scire  facias  in  such  case,  1121. 

ACCEPTOR,  form  of  declaiation  against,  249  to  263. 

ACCOMMODATION.    See  Sureties. 

ACCORD  AND  SATISFATION,  by  a  change  of  credit,  72,  73 ;  by  one  of 
two  tort  feasors,  89  ;  forms  of  pleas  of  in  assumpsit,  664  to  678.  See 
(Fleas  and  Pleading)  ;  in  covenant,  760 ;  in  case,  769. 

ACCOUNT.    See  BiU  of  Particulars. 

action  of,  obsolete,  13;  as  to  suing  on  part  of  an  account,  32, 33. 

ACCOUNT  STATED,  common  count  on,  in  assumpsit,  217;  in  debt,  349; 
what  may  be  given  in  evidence  under  this  count,  216, 216. 

ACKNOWLEDGMENT,  of  deed,  form  of  by  sheriff,  1243 ;  by  administra- 
tor, 1270. 

ACTIONS.    See  Parties  to  Actions. 
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ACTIONS  —  (Continued.) 

general  nature  of :  assumpsit,  14;  covenant,  14;  debt,  J5;  detinue,  15: 
replevin,  16,  811  ;  case,  17  to  21 ;  trover,  21  ;  trespass,  21  to  25; 
ejectment,  25,  26. 

consequences  of  mistake  in  the  form  of  the  action,  26,  27;  election  oi  ac- 
tions, 27,  28,  19. 

joinder  of  different  causes  of  action  in  one  action:  in  what  cases  it  should 
be  done,  29 ;  when  it  may  be  done  and  when  not,  29,  BO,  31  ;  efiect 
of  misjoinder,  31,  32,  1136. 

splitting  of  cause  of  action  and  its  efiect,  32,  33  ;  right  of  bringing  common 
law  action  where  statutory  remedy  is  also  given,  28  ;  who  to  join  or 
sever  in,  38, 39,  40  ;  see  Parties  to  Actions  ex  cofUractu. 

distinction  between  local  and  transitory  actions  abrogated,  10, 1279  ;  action 
of  account  obsolete,  13 ;  when  case  or  assumpsit  lies,  18 ;  efiect  of 
parties  on  both  sides  having  a  legal,  interest,  57. 

ACTS  OF  THE  LEGISLATURE,  how  authenticated,  861. 

ADJOURNMENT.     See  Continuance, 

ADMINISTRATOR,  form  of  order  of  appointment  and  bond,  1259  ;  form  of 
letters  of  administration,  1260  ;  forms  of  orders,  allowing  further  time 
to  settle,  and  form  of  affidavit  in  such  case,  1260,  1261 ;  representation 
of  insolvency  of  estate  and  appointment  of  commissioners,  &c.,  1261 ; 
ordering  a  dividend  paid,  1261 ;  ordering  a  citation  against,  and  form  of 
citation,  1261  ;  reference  of  accounts  to  master,  1262;  entry  of  final 
settlement,  1262;  form  of  the  petition,  notices,  appraisement,  orders, 
deed,  &c.,  on  sale  of  real  estate,  1262  to  1270;  form  of  order  to  com- 
plete real  contract,  1270. 

when  he  may  be  sued  219  ;  what  causes  of  action,  by  or  against,  may  be 
to  joined  in  one  action,  30,  31 ;  when  proper  plaintifis  to  an  action,  51 
53 ;  efiect  of  marriage  of  administratrix,  52  ;  effect  of  not  joining  all 
as  plaintiffs,  57  ;  when  liable,  although  the  decedent  left  a  surviving 
joint  contractor,  59 ;  when  proper  defendant  to  an  action,  69,  70 ; 
efiect  of  not  joining  all  the  administrators  as  parties,  70  ;  efiect  of  ap- 
pointment on  a  debt  he  owes  the  estate,  70  ;  when  personally  respon- 
sible, 70,  219  ;  efiect  of  joining  too  many  as  defendants,  76 ;  in  what 
cases  and  how  made  parties  to  suits  pending  by  or  against  decedent, 
1087  to  1090;  how  judgments  against  or  in  favor  of  decedent  re- 
vived, 1091,  1092. 

forms  of  declarations  by  and  against :  generally,  in  assumpsit,  218  to 
311 ;  see  Declarations^  on  bills  of  exchange,  249  to  251 ;  against 
stage-coach  proprietor  for  killing  intestate,  (special  damage,)  263 ;  io 
debt,  349,  350,  376 ;  in  trover,  688 ;  see  Scire  Facias. 

forms  of  pleas  by:  in  assumpsit,  679,  680 ;  in  debt,  722. 

forms  of  verdicts  and  judgment  for,  952,  and  against,  946 ;  when  liable 
for  costs,  992, 993. 

ADVERSE  POSSESSION,  what,  and  legal  effect,  83 J. 

ADULTERY.     See  Declarations. 

ADVERTISEMENTS — 

requisites,  4*^**  and  forms  of:  sale  of  goods  by  sheriff,  1037 ;  sale  of  real 
estate  by  sheriff,  1044,  1045;  to  creditors,  &c.,  in  attachment,  1198; 
to  parties  on  partition,  1237,  1236 ;  to  parties  oh  petition  of  adminis- 
trator to  sell  real  estate,  1265;  notice  of  sale  in  like  case,  1268. 

AFFIDAVITS  — 

requisites  of:  to  procure  a  capias  ad  respondendum,  128  to  133 ;  (can- 
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AFFIDAVITS  —  (Continued.) 

not  be  amended,  161 ;)  to  plea  in  abatement,  649 ;  to  procure  ca. 
sa.,  1060 ;  to  obtain  attachment  against  debtor,  1 190 ;  to  proceed 
against  watercraft  by  name,  1209. 

counter  affidavits :  will  not  be  heard  to  contradict  the  affidavit  to  hold  to 
bail,  160. 

forms  of:  to  sue  out  a  capias  ad  respondendum,  133  to  143  ;  of  service 
of  orders,  &c.,  on  ruling  sheriff  to  bring  in  the  body  of  the  defend- 
ant, 162;  to  plea  in  abatement,  649;  to  general  issue  in  assumpsit 
denying  signature,  661,  662 ;  to  plea  of  non  est  factum,  720 ;  to  sue 
out  a  writ  of  replevin,  813  ;  of  the  service  of  a  declaration  in  eject- 
ment. 821,  822 ;  for  a  continuance,  849 ;  service  of  notice  to  pro- 
duce books,  &,c,f  869 ;  service  of  a  subpcena  883 ;  for  a  habeas  corpus 
ad  testificandum,  887;  service  of  notice  on  security  for  costs,  996  ; 
for  ca.  sa.,  1061;  to  j^^|ure  a  writ  of  error  coram  nobis,  1163; 
for  attachment  agains|^^^Ading  or  non-resident  debtor,  1191 ;  for 
proceeding  against  g^rmJHp  191,  1192;  of  publication  of  notice  in 
attachment,  1199 ;  in  pr^eeding  against  watercraft  by  name,  1209 
to  1212;  on  application  to  enforce  an  award,  1222;  of  notice  in 
partition,  1237 ;  of  notice  of  petition  of  administrator  to  sell  lands, 
1264  ;  of  publication  of  notice  in  like  case,  1265  ;  to  annex  to  peti- 
tion in  like  case,  when  defendants  unknown,  ^.,  1264  ;  alien's  in- 
tention to  become  a  citizen,  1274 ;  for  further  time  by  executor  or 
administrator  to  settle  estate,  1261  ;  for  a  habeas  corpus,  1246. 

AFFIRMATION,  form  "of,  to  witnesses,  895 ;  to  jury,  892;  to  grand  jury, 
1254. 

AGENT.     See  Principal  and  Agent.    Form  of  action  against,  18. 

what  is  a  factor,  broker,  and  an  agent  acting  under  a  del  credere  com- 
mission, 43 ;  in  what  cases  the  principal  or  the  agent  may  sue  on 
contracts  sealed  or  otherwise,  entered  into  with  the  agent,  43  to 
46 ;  in  what  cases  the  principal  or  the  agent  may  be  sued  on  con- 
tracts, &c.,  entered  into  by  an  agent,  63  to  69 ;  responsibility  of 
agent  of  government  on  contracts,  68,  69 ;  when  money  improp- 
erly paid  to  an  agent  may  be  recovered  back,  69. 

forms  of  declarations  against,  21 1  to  229  ;  see  Declarations  ;  how  to  de- 
clare on  note,  &c.  made  by  an  agent,  221 ;  directions  as  to  declara- 
tion against,  in  case,  424. 

ALIAS,  see  names  of  various  writs,  and  see  Executions, 

ALIENS  — 

naturalization  of :  declaration,  affidavit  of  intention  and  clerk's  certifi- 
cate, 1274  ;  grant  and  the  certificate  of  naturalization,  1275, 1276. 

ALLOCATUR.     See  Allowance. 

ALLOWANCE,  of  ca.  sa.,  1060  to  1062  ;  struck  jury,  855 ;  dedimus  potes- 
tatum,  879;  writ  of  error  from  court  in  bank,  1160;  form  of  allow- 
ance, 1161  ;  writ  of  error  coram  nobis  in  common  pleas,  1163;  certior 
rari  from  supreme  court,  1168,  1169;  certiorari  froyi  common  pleas, 
1171,  1172;  certiorari  upon  suggestion  of  diminution  of  record,  1179. 

AMBASSADORS,  privileged  from  arrest,  121. 

AMENDMENT,  of  pleadings,  process  and  proceedings  before  judgment,  and 
the  terms  upon  which  granted,  843  to  845  ;  of  judgment  and  form  of 
order,  999,  1000;  of  return  to  process,  1055;  of  scire  facias,  1122; 
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AMENDMENT  —  (Continued.) 

what  defects  and  omissions  are  cured  by  a  subsequent  step,  1128, 
1129;  or  by  verdict,  1130,  1131;  form  of  joarnat  entry  allowing 
amendment,  1131. 

AMENDS,  form  of  plea  of  tender  of,  767.     , 

AMERCEMENT,  for  what  sheriff' liable,  161,  1061  to  1083;  the  amoant, 
1083,  1084 ;  proceedings  and  forms  on  final  process,  1084  to  1086 ; 
proceeding  upon  rale  to  bring  in  the  body  of  the  defendant,  arrested  on 
a  capias  ad  respondendum,  with  forms  of  notice,  orders,  and  judg- 
ment, 161  to  164. 

ANCIENT  LIGHTS,  form  of  declaration  for  obstructing,  4bc.,  and  law  relat- 
ing to,  478,  479. 

ANIMALS,  in  what^cases,  and  who  liable  for  injuries  done  by,  98,  99 ;  who  to 
pay  expenses  of  keeping  live  stocklevied  on,  1037. 

forms  of  declarations  for  injurie^^^Ky,  and  for  killing,  424  to  426, 
696 ;  form  of  count  for  pa^jtl^^BSc.,  230,  287 ;  for  chasing  sheep, 
595,  596  ;  forms  of  pleas  of^Rfication,  795,  801  to  804. 

ANNUITY,  form  of  declaration  for,  350. 

APPEAL,  in  what  cases  and  to  what  court  allowed,  1182,  1183;  when  and 
how  appeal  perfected  from  judgment  of  justice,  and  proceedings  in 
case  the  appeal  is  not  perfected,  1184  to  1186 ;  forms  of  journal  en- 
tries in  cases  of  appeal,  II 86  to  1 188. 

how  appeal  taken  from  judgment  on  the  trial  of  the  right  to  property  at- 
tached and  proceedings  in  such  case,  1195,  1196« 
who  to  pay  costs  on  appeal  from  justice,  993. 

APPEAL  BOND,  form  of  declaration  on,  362. 

APPEARANCE,  to  action  what,  and  its  effect  where  suit  is  commenced  by 
summons,  117, 118  ;  or  when  suit  is  commenced  by  a  capias  ad  respon- 
dendum, 167. 

APPOINTMENT  — 

what  officers  the  Court  of  Common  Pleas  appoint,  10. 

APPRAISEMENT  AND  APPRAISERS  — 

real  estate  on  execution,  1042,  1043;  form  of  appraisement,  1043, 1044  ; 
setting  same  aside,  1044;  appraisement  in  attachment,  1198;  in 
replevin,  814 ;  in  partition,  1241 ;  on  petition  by  administrator  for  sale 
of  real  estate,  1266, 1267  ;  under  the  occupying  claimant  law,  1074, 
1075. 

APPRENTICE  — 

form  of  declarations  by  and  against,  384, 385. 

ARBITRAMENT  AND  AWARD  — 

what  mattera  may  be  submitted  to  arbitration,  1218 ;  requisites  and  form 
of  bond  to  make  submission  a  rule  of  court,  1217,  1218 ;  how  award 
made  out  and  published  in  such  case,  1219;  its  form,  1220  to  1222; 
proceedings  to  enforce  award  by  judgment  or  attachment,  1219, 1220; 
setting  aside  award  for  omissions,  defects,  or  fraud,  &c.,  1220;  form 
of  affidavit  of  execution  of  bond,  Scc,^  1222;  form  of  notice  of  ap- 
plication to  enforce  award,  1223 ;  form  of  judgment  on  award  of 
money,  1223 ;  forms  of  orders  and  proceedings  on  attachment  to  en- 
force award,  1224,  1225. 

reference  of  suit  pending  to  arbitration,  and  forms  of  reference,  award  and 
judgment  in  such  case,  1225  to  1227. 

forms  of  declarations  on  awards,  in  assumpsit,  235  to  237  ;  in  debt,  351 
to  353 ;  forms  of  pleas,  in  assumpsit,  680,  681 ;  in  debt,  722,  723. 
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ARGUMENT,  of  cases  in  Bank,  2,  3,  1281 ;  in  Supreme  Court,  1150. 

ARRAY,  challenge  to,  890. 

ARREST,  who  is  privileged  from  arrest,  120  to  123;  where  defendant  has 
been  before  arrested  for  the  same  cause  of  action,  123,  121;  or  wrong- 
fully detained,  124 ;  by  whom,  when,  where,  and  how  made  on  a  capias 
ad  respondendum  or  ca.  sa.,  146  to  149  ;  effect  of  mistake  in  the  arrest, 
149,  150;  discharge  of  defendant  by  the  court,  160;  discharge  of  de- 
fendant on  ca.  sa,,  1062.  1063;  see  Habeas  corpus* 

form  of  declarations  for  malicious  arrest,  &c.,  480  to  487. 

ARREST  OF  JUDGMENT,  on  account  of  omission,  mistake,  or  misjoinder 
of  parties  plaintiff,  in  actions  ex-contractu,  58,  69;  motion  for,  and 
form  of  journal  entries,  929,  930. 

the  prevailing  party  on  the  motion  recovers  costs,  993.  ^  _ 

ASSAULT  AND  BATTERY,  formof  declarations  for,  591,  et  seq.  ^^ 
Declarations  ;  forms  of  p^i^^^e  action,  767  to  791  ;  see  Pleas  l^T 
Pleading. 

ASSIGNEE,  see  Declarations  ;  hii^iflit  to  sue  on  a  chose  in  action  35,  36  ; 
on  covenants  running  with  land,  46  to  50, 1279;  liability  for  costs,  990. 

ASSIGNMENT,  of  bail  bond  made  to  the  sherifT,  164. 

ASSOCIATE  JUDGES.     See  Judges. 

ASSUMPSIT  — 

nature  of  the  action  and  in  what  cases  it  lies,  14 ;  when  case  or  assump- 
sit may  be  brought,  18,  19,  20. 

forms  of  declarations  in,  216  to  347;  see  Declarations ;  forms  of  pleas, 
replications,  &c.,  659  to  713;  see  Pleas  and  Pleading;  forms  of 
verdicts  and  judgments,  935  to  959;  see  Verdicts,    Judgments. 

ATTACHMENT  FOR  CONTEMPT  — 

against  witness  for  disobeying  subpoena,  with  forms  of  order,  writ,  dbc, 
885,  886;  form  of  interrogatories,  order,  &c.,  on  proceedings  in  at- 
tachment to  enforce  an  award,  1224, 1225;  form  of  attachment  against 
witness  whose  deposition  is  wanted,  and  proceedings  thereon,  bl73. 

ATTACHMENT  AGAINST  DEBTOR,  in  what  cases  issued,  1189,  1190; 
the  praecipe  and  requisites,  and  form  of  affidavit,  1190  to  1192;  effect 
of  issuing  without  affidavit,  1192;  requisites  and  formof  writ,  1192; 
service  and  return  of  writ,  with  forms  of  inventory,  bond,  and  return, 
when  no  one  prefers  a  claim  to  the  property,  1 192  to  1 194 ;  mode  of 
proceeding  and  forms  when  the  property  attached  is  claimed  by  a  third 
person,  1164  to  1196;  the  service  of  process,  &c.,  against  garnishee, 
with  forms,  1 197 ;  proceedings  at  first  term,  with  forms,  1 197  to  1199 ; 
notice  to  creditors,  1 19S ;  proceedings  at  the  second  term,  1199,  1200; 
at  the  third  term,  1200,  J201  ;  how  property  in  hands  of  officer  dis- 
posed of,  and  proceeds  applied,  with  forms,  1201  to  1203 ;  proceedings 
against  garnishee  after  judgment  in  the  original  action,  with  forms,  12C^ 
to  1206;  how  costs  paid,  1202,  1204. 

when  attachment  may  issue  to  another  county,  and  proceedings  thereon^ 
1206. 

effect  of  death  of  defendant,  1206. 

effect  of  attachment  having  been  previously  issued  by  a  justice,  1206. 

ATTESTING  WITNESS,  m  what  coses  to  be  called.  866. 
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ATTORNEY,  admission  to  the  bar,  8 ;  form  of  order  admitting,  certificate  re- 
quired for,  and  form  of  license,  1273 ;  cannot  be  received  as  bail  or  se- 
curity, 8;  how  far  liable  for  professional  slander,  97. 

forms  of  declarations  n gainst,  in  assumpsit,  230  to  233 ;  in  case,  426  to 

428. 

AUCTIONEER,  declaration  against  for  selling  on  credit,  225;  see  DtcLara-- 
tion,  under  the  sub  head,  JigevU  s  grant  of  license  to,  and  form  of  li- 
cense, 1272,  1273. 

AWARD.  See  Arbitrament  and  Award;  form  of,  where  bond  is  executed 
to  make  the  award  a  rule  of  court,  1220  to  1222;  proceedings  in  sacb 
case  to  enforce  award,  1219;  setting  aside  award  in  such  case,  1220; 
forms  of  affidavit,  notice,  judgment  and  proceedings  in  attachment  to 
enfi^e,  1222;  forms  of  awards,  judgment,  dbc,  when  a  suit  pending 
is  fRerred  to  arbitration,  1226, 1227. 

m 

form  of  declarations  upon  award|^^ysumpsit,  235  to  237  ;  in  debt,  351, 
to  353  ;  forms  of  pleas,  &^^^H|ng  to,  in  assumpsit,  680,  681 ;  in 
debt,  722,  723.  ^tm 

AUTHENTICATION  of  records  of  the  courts  of  this  State  and  form  of  cer- 
tificate, 861 ;  of  records  of  courts  of  sister  States  and  form  of  certifi- 
cates, 862, 861  ;  of  records  from  sister  States  not  appertaining  to  a  court, 
and  form  of  certificates,  865,  864. 

ADVERSE  POSSESSION,  proof  of,  831. 

BAIL :  in  what  cases  bail  to  the  action,  and  when  not,  may  be  had,  120  to 
127 ;  see  Capias  ad  respondendum  $  order  for  special  bail,  143. 

to  the  sheriff:  efiect  of  sheriff  refusing  bail,  or  not  taking,  or  taking  in- 
sufficient bail,  155;  see  Bail  Bond  to  Sheriff*;  action  against,  165: 
how  discharged,  165 ;  proceedings  against  set  aside  or  stayed,  as  of 
course,  or  on  terms,  165  to  167. 

special:  may  be  put  in  by  sheriff,  161  ;  in  what  cases  to  be  entered,  167; 
by  whom  to  be  put  in,  168;  when,  how,  and  by  whom  taken,  168  ; 
form  of  recognizance  of,  169 ;  form  when  misnomer  of  defendant, 
169 ;  see  647 ;  notice  that  it  is  put  in,  170 ;  who  may  or  may  not 
be,  170;  exception  to,  its  form,  and  where,  when  and  how  made,  and 
notice,  171, 172;  justification  of,  with  forms,  172  to  174;  adding  or 
putting  in  fresh,  with  forms,  174  to  176 ;  form  of  recognizance  of 
added  or  fresh  bail,  176;  how  and  when  proceeded  against,  1098, 
1099 ;  how  discharged  by  render  of  principal,  &c^  and  proceedings 
in  such  case,  1099,  1 100  ;  fqrm  of  scire  facias  against,  1 1 15. 

common :  what,  form  and  object,  176 ;  in  what  cases  the  court  will  dis- 
charge defendant  on  common  bail,  160,  169. 

BAIL  BOND  to  sherifiT,  number  of  sureties,  amount,  &c.,  154, 155;  efiect  of 
sherifiT  refusing  to  take,  or  taking  without  arresting,  155 ;  when  to  be 
executed,  and  its  requisites  and  form,  155  to  157;  effect  of  sherifi!*  dis- 
charging defendant  without  taking  bail  bond,  157,  158;  how  condition 
of  bail  bond  complied  with,  164  ;  its  assignment,  164,  165;  action  on, 
165;  staying  proceedings  on,  &c.,  165,  166,  167. 

form  of  declaration  on,  366,  367 ;  forms  of  pleas,  <&c.,  724, 75^. 

BAILEES— 

form  of  action  against,  for  converting  the  goods,  28 ;  form  of  deckration 
against,  in  assucapsit,  237 ;  in  case,  428  to  435. 

BAIL  PIECE,  its  object  and  form  generally,  170;  form  when  fresh  bail 
given  or  added,  176;  indorsemept  of  discharge  of  special  bail,  1100. 

BANK  BILLS,  levy  upon,  1027. 
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^PANKERS,  rights  of  sureties,  <&€.,  on  notes  and  bills,  dbc.,  made  to,  996, 999; 
what  transactions  usurious,  712,  713. 

BANKRUPT  AND  BANKRUPTCY  — 

how  to  sue  on  joint  promise,  &c.,  of  bankrupt  and  others,  60,  75,  76 ;  the 
plea  of,  to  be  separate  if  there  be  other  defendants,  663:  form  of  plea 
of,  685. 

BANKS  — 

legal  efl[ect  of  bank  receiving  counterfeit  bills  on  itself,  215 ;  what 
transactions,  &c.,  of  the  Stale  Banks  of  Ohio  may  be  deemed  usuri- 
ous, 712,  713. 

BAR.     See  Pltaa  and  Pleading* 

BARON  AND  FEME.     See  Husband  and  m/e. 

BASTARDY,  form  of  journal  entry  in  cases  of,  1277. 

BATTERY  AND  ASSAULT. .  S^  Jiasault  and  Battery, 

BILL  OF  EXCEPTIONS,  for  vai^  it  may  be  taken  generally,  902,  903 ; 
not  on  voluntary  nonsuit,  900 ;  when  to  be  taken,  904,  905 ;  how  pre- 
pared and  settled,  and  what  it  should  contain,  905  ;  how  noticed  on  the 
journal  of  the  court,  937, 938. 

forms  of:  refusing  nonsuit,  906 ;  ruling  out  testimony,  907,  908  ;  misdi- 
rection of  the  court  in  their  charge,  908;  refusing  a  new  trial  for 
misdirection  of  the  court  and  because  the  verdict  was  against  the  law 
and  evidence,  909. 

BILL  OF  EXCHANGE  AND  PROMISSORY  NOTE.  See  Jlgent.— 
Joinder  of  makers  and  indorsers,  &c.,  in  one  action,  and  efiect  oif  suing 
them  separately,  29 ;  if  payable  to  bearer  or  indorsed  to  agent,  who 
may  sue  on,  45, 46 ;  rights  of  sureties  in,  998. 

forms  of  declarations :  on  bills  of  exchange  in  assumpsit,  238  to  257 ;  see 
Declarations  ;  in  debt,  353,  354 ;  on  promissory  notes  in  assumpsit, 
305  to  312 ;  on  promissory  notes  and  single  bills  in  debt,  377,  378 ; 
on  checks  in  assumpsit,  267,  268. 

form  of  affidavit  denying  execution  of,  661,  662,  719  ;  statute  as  to  proof 
of  execution,  660. 

damages  on,  914, 915 ;  interest  on,  915  to  917. 

BILL  OF  LADING,  watercrafl  liable  for  special  contract  in,  1208. 

BILL  OF  PARTICULARS  AND  COPIES,  in  what  actions  demandable, 
615, 616;  requisites  of  bills  and  copies,  617,  618. 

notice  to  furnish  and  form  of  bill,  616,  617  ;  efiect  of  not  furnishing  bill 
and  copies,  618;  requisites,  &c.,  in  proceedings  against  watercrafl 
by  name  and  form,  1209  to  1212. 

BILL  OF  SALE,  void  as  against  creditors  in  certain  cases,  1028. 

BOARD  AND  LODGING,  form  of  count  for,  257. 

BOARD  OF  PUBLIC  WORKS,  copies  of  certain  accounts,  papers,  &c.,  of 
the  Board  made  evidence,  864. 

BOATS,  actions  against,  by  name,  1207 ;  see  Water  Craft, 

BONDS.    See  Recognizance.  Parties  to  actions  ex  contractu  ;  Scire  facias. 

of  officers:  in  whose  name,  &c.,  sued,  37. 

forms  and  requisites  oj :  bail  bond  to  the  sheriff,  157, 155,  156;  replevin 
bond,  815;  indemnity  to  sheriff  against  claim  upon  property  levied 
on,  1034,  1035;  for  redelivery  of  property  levied  on,  1035,  1036; 
supersedeas  bond  in  error,  1145,  1146;  common  ceniorari  bond, 
1172;  the  like  in  action  of  forcible  entry  and   detainer,  1173;  for 
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BONDS  —  (Continued.) 

redelivery  of  property  on  altachment  against  debtor,  1 193;  by  claim- 
am  of  property  attached,  1195;  for  redelivery,  on  seizure  of  water 
craft,  1218,  1214;  arbitration  bond,  121^;  executor's  bond,  1258; 
administrator's,  1259;  guardian's,  1271. 

actions  on:  how  brought,  &c.,  if  official  bond,  87;  see  also  Bail ;  bonds, 
having  special  conditions,  355  to  357  ;  common  money  bonds,  854, 
355. 

fomiH  of  declarations  on  :  common  money  bonds,  354  to  359;  bonds  with 
special  conditions,  &c.,  359  to  871 ;  see  Declarations. 

forms  of  pleas  and  replications  relating  to:  bail  bonds,  724,  725;  oth- 
er bonds,  725  to  735. 

assignment  of  breaches  on:  in  the  replication,  733;  on  the  record,  734, 
785 ;  in  the  declaration,  857  to  87 1  ;  see  Declarations^  Scire  Facias, 

BOOKS,  notice,  order,  &rC.,  to  produce,  and  effect  of  not  producing,  869,  870 ; 
inspection  of,  86y. 

BREACHES,  second  suit  for  a  subsequent  breach  of  a  contract,  3^)  ;  for  sub- 
sequent breach  of  the  condition  of  a  bond,  355  to  357. 

form  of  assignment  of  on  bond^  fyc.-,  with  special  conditions  and  a  pen- 
alty :  in  the  declaration,  359, 301,  et  seq.;  in  replication,  733  ;  on  the 
record,  734,  735. 

scire  facias  on  judgment  for  a  penalty  to  recover  damages  for  further 
breaches,  1097;  form  of  scire  facias,  1107,  1108;  see  Scire  Facias. 

BREAKING  OPEN  DOORS,  to  serve-  process,  generally,  147,  148 ;  in 
replevin,  814 ;  on  habere  facins  in  ejectment,  106(5. 

BRIEF  — 

in  cases  in  Bank,  8,  4,  1281:  in  chancery  and  law  cases  in  the  Supreme 
Court,  7,  1150. 

BRINGING  MONEY  INTO  COURT,  608, 609 ;  its  effect  as  an  admission, 
610. 

BROKERS,  what  ;  commercial  broker,  and  suits  by,  43. 

BUILDING  CONTRACT,  recovery  for  extra  work,  or  where  deviations 
from,  or  partly  performed,  208  to  21 1 ;  form  of  declaration  for  not  per- 
forming, or  performing  inartificial ly,  345,346. 

CANAL  BOATS.     See  ffater  Craft. 

CAPfAS  AD  RESPONDENDUM  — 

who  privileged  from  arrest,  120  to  124 ;  in  what  actions  and  for  what 
causes  it  may  be  issued,  124  to  127 ;  general  requisites  of  affidavit  for 
the  writ,  128  to  133 ;  form  of  the  affidavit,  133  to  143  ;  allowance  of,  and 
form  of  allowance,  143;  the  issuing  and  form  of  the  writ  generally,  144 
form  when  issued  to  another  county,  145;  indorsement  on  the  writ,  145 
the  arrest,  by  whom,  when,  and  where,  and  how  made,  146  to  149 
where  there  are  two  or  more  defendants,  150;  consequences  of  mistake 
in  the  arrest,  149,  150;  return  of,  and  forms  of  returns,  150  to  153 ;  issu- 
ing and  forms  of  alias  and  testatum  capias,  153,  154;  bail  to  the  shenfi^ 
discharge,  escape,  recaption,  rescue,  154  to  159;  lodging  defendant  in 
prison,  prison  bounds,  insolvent's  certificate,  159,  160;  discharge  of 
defendant  by  the  court,  160;  proceedings  against  the  sheriff,  161  to  164; 
proceedings  on  the  bail  bond  to  the  sheriff,  164  to  167;  see  Bail;  special 
hail,  &c.,  167  to  176;  see  Bail. 
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C.\PIAS  AD  SATISFACIENDUxM,  in  what  cases  it  may  issue,  and  the 
precipe,  affidavit  and  allowance  thereof,  with  forms,  1058  to  1002; 
form  of  the  writ,  1018;  to  be  indorsed  with  amount  due  and  costs, 
1021;  indoreement  on,  and  payment  of  costs  in  advance  before  issu- 
ing to  another  county,  1022,  1064;  proceedings  of  the  officer  under  . 
the  writ,  with  jbnn  of  prison  bounds  bond,  1062  to  1064 ;  escape,  dbc, 
1064;  form  of  returns  Hke  those  on  a  capias  ad  respondendum,  except 
no  bail  taken,  1064 ;  ^(see  Belurns,  151  to  153,  Nos.  1,  3,  7,  9,  10,  11;) 
who  to  pay  jail  fees,  1064;  when  judgment  satisfied  by  arrest,  1064, 
1058;  alias,  &c.,  1058;  sec  Bail. 

CAPTAIN  OF  BOATS,  suits  by,  43. 

form  of  declaration  against  by  owner  of  boat,  434 ;  actions  against  wa- 
tercraft  on  contracts  and  for  torts  of  captain,  1207. 

CARRIAGES,  form  of  declaration  for  driving  against,  &c.,  435,  436,  596, 
597. 

CARRIERS,  fonn  of  action  against,  19 ;  plaintiffs  in  suits  ex  contractu  by, 
43  ;  plaintiffs  in  such  suits,  against,  46 ;  misjoinder,  &c.,  of  defendants 
in  suits  against  ex  delicto,  103. 

forms  of  declarations  against  in  assumpsit,  258  to  265 ;  in  case,  437  to 
to  446  ;  sej3  Watercraft. 

CASE.     See  Parties  to  actions  ex  delicto. 

nature  of  the  action  and  in  what  cases- it  lies,  17  to  21 ;  when  trespass  and 
when  case  lies,  17  to  21 ;  what  causes  of  action  may  be  joined  in 
one  suit,  29  to  31. 

forms  of  declarations  in,  418  to  583;  see  Declarations^  forms  of  pleas, 
&c.  in,  758  to  759  ;  see  pleas  and  pleading;  forms  of  verdicts  and 
judgments  in,  978  to  980. 

CASUAL  EJECTOR.     See  Ejectment. 

CATTLE.     See  Animals. 

CAUSE  OF  ACTION  — 

what  may  be  joined  in  one  action,  29  to  31 ;  splitting  cause  of  action  and 
its  effect,  32,  33. 

CEMETERY,  exempt  from  execution,  1040. 

CERTIFICATE  — 

forms  of:  when  venue  is  changed,  847  ;  to  authenticate  the  record  of  a 
court  of  this  state,  &c.,  864,  865 ;  to  authenticate  a  record  of  a  sis- 
ter state  not  appertaining  to  a  court,  865  :  to  authenticate  a  deposi- 
tion by  clerk,  876 ;  annexed  to  copies  of  journal  entries  on  writ  of 
error,  1145;  declaration  of  intent,  on  naturalization,  1274,1275; 
of  attorney's  admission  to  the  bar,  1273 ;  marriage,  1272. 

CERTIORARI,  what  and  in  what  cases  issued,  1166  to  1168,  1135;  from 
what  court  issued,  1168. 

from  Supreme  Court  to  Common  Pleas :  allowance  and  form  of  allow- 
ance and  writ,  1168,  1169;  service  and  return  and  form  of  return, 
1169;  form  of  citation,  proceedings,  and  the  certiorari,  and  form  of 
judgments,  1170,  1171. 

from  Common  Pleas  to  Justice  of  the  Peace :  how  sued  out  and  within 
what  time  generally,  1171  ;  in  case  of  forcible  entry  and  detainer, 
1172;  form  of  assignment  of  errors,  1171;  form  of  allowance, 
1172;  filing  transcript  and  forms  of  certiorari  bonds,  1172,  1173; 
issuing  and  form  of  the  writ,  its  service,  return,  1173,  1174  ;  notice 
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CERTIORARI  —  (Continued.) 

of  issuing  and  form  thereof,  1174,  1175;  assigameDt  -  of  errors  on 
return  of  writ  and  judgment,  and  proceedings  thereon  with  forms, 
1176  to  1177. 

who  to  pay  costs  on,  994. 

form  of  certiorari  to  county  commissioners,  and  return  thereto,  1177,  1178. 
certiorari  and  forms"  of  proceeding  upon  suggestion  of  diminution,  1178 
to  1181. 

CHALLENGE  OF  JURY— 

to  the  array,  890 ;  peremptory  challenges,  891 ;  for  cause  to  the  polls, 

891,  892. 

CHARGE  OF  COURT,  law  relating  to,  &c.,  909,  910;  exception  to,  908. 

CHARTER  PARTIES,  references  to  forms  of  declarations  on,  267,  386. 

CHECKS,  forms  of  declarations  on,'267,  268. 

CHILDREN.     See  Infants  and  Infancy. 

CHOSE  IN  ACTION,  suit  by  assignee  on,  85,  36 ;  covenants  which  run 
with  the  land,  46  to  51;  who  may  be  sued  when  there  has  been  an 
assignment  of  liability,  or  change  of  credit,  72,  73. 

CHRISTIAN  NAME,  effect  of  misnomer,  647 ;  when  it  may  be  omitted  in 
process,  128(J. 

CITATION,  form  of,  on  writ  of  error,  and  how  served,  &c.,  1147,  1148; 
form  of,  on  writ  of  error  coram  nobis  in  common  pleas,  1164 ;  on  cer- 
tiorari from  Supreme  Court,  1170;  order  for,  and  form  of  citation  to 
make  an  executor  or  administrator  party  to  a  suit  and  proceedings 
thereon,  &c.,  1089,  1090. 
order  for,  and  form  of,  against  guardian,  executor  or  administrator,  for  set- 
tlement, 1261. 

CITIZENSHIP,  forms  relating  to  naturalization,  1274  to  1276. 

CLAIMANT,  of  property  levied  upon  by  sheriff,  his  proceedings,  &c.,  1033, 

10:34;  taken  in  attachment  and  proceedings,  1134  to  1136. 
CLERGYMAN,  license  to  solemnize  marriage,  1272. 

CLERK  OF  COMMON  PLEAS.  See  Entries  on  journal.    Verdicts.  Judg- 
ments.   Certificates^  &c.  &c. ;  justification  of  special  bail  before  him, 
172,  173,  174  ;  may  take  recognizance  of  special  bail,  168;  to  record 
returns  to  executions,  1022. 
CLERK  OF  SUPREME  COURT— 

duties  as  to  cases  reserved  to  the  court  in  bank,  8 ;  not  received  as  bail 
or  security,  7. 

CLERK  IN  BANK— 

his  duty  when  judgment  or  decree  rendered,  3. 

CLOSE.     See  Declarations.    Pleas  and  Pleadings. 

COGNOVIT,  form  of,  1231 ;  see  Warrant  of  Attorney. 

COLLOGtUIUM,  Its  object  and  the  law  relative  to,  652,  553. 

COMMENCEMENT  OF  TERM,  journal  entry  of,  1263. 

COMMENCEMENTS   AND  CONCLUSIONS.    See  Declarations,  Pkas 

and  Pleading. 
COMMISSION,  to  take  depositions  in  a  suit,  879 ;  to  take  proof  of  a  will,  1256, 
1257. 
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COMMISSIONERS  OF  INSOLVENTS,  in  what  cases  to  sue  jointly  with 
others,  41  ;  party  plaintiff  in  actions  ex  delicto,  87 ;  form  of  declara- 
tion by,  230  ;  form  of  declaration  by,  on  bill  of  exchange,  252 ;  direc- 
tions as  to  form  in  debt,  361 ;  form  in  trover,  686. 

COMMISSION  MERCHANT,  suits  by  43 ;  see  Warehouseman. 

COMMISSIONERS.  See  Partition^  ^pprcdaement  and  appraisers'  Com" 
missions, 

of  county  ;  how  named  in  action,  195 ;  form  of  certiorari^to,  1 177 ;  ap- 
peal from,  1183. 

COMMITMENT,  to  enforce  performance  of  award,  1226.  See  Attachment 
for  Contempt. 

COMMON  CARRIERS.     See  Carriers.     WcUercraft. 

COMMON  COUNTS,  form  of  in  assumpsit,  216,  217;  form  in  debt,  348; 
what  may  be  given  in  evidence  under  them,  204  to  216. 

COMPANIES.     See  Corporations. 

unincorporated:  who  to  sue  on  contracts  and  promises  made  tp  their 
agents,  44,  45;  who  may  be  sued  on  contracts  and  promises  made 
by  their  agent,  63  to  69;  suits  against,  by  name,  1280* 

COMPOSITION,  pleas  relating  to,  673  to  674. 

CONCLUSIONS.     See  Declarations.    Pleas  and  Pleading. 

CONFESSION,  form  of  plea  of,  on  warrant  of  attorney,  123L  See  Warrant 
of  Attorney. 

CONFIRMATION,  of  sale  of  real  estate  on  execution,  and  form  of  order,  1046, 
1047  ;  the  like  on  administrator's  sale,  1269 ;  confirmation  of  partition, 
1241  ;  of  election  in  partition,  1242;  of  sale  in  partition,  1243. 

CONSENT  RULE,  form  of,  826 ;  special  consent  rule,  827. 

CONSIDERATION,  how  stated  in  declaration  in  assumpsit,  196;  in  what 
cases  it  can  be  recovered  back  on  common  counts,  214,  215;  form  of 
notice  of  want  of  annexed  to  general  issue,  and  statute  relating  to,  718. 

CONSOLIDATION,  of  actions  generally,  29,  614;  in  ejectment,  823,  824. 

CONTEMPT.     See  Attachment. 

CONTINUANCE— 

for  what  allowed  and  form  of  affidavit  for,  849,  850;  form  of  order  for, 
851. 

CONTRACT.  See  Sales.  Work  and  Labor.  Parties  to  Actions  ex  con- 
tractu.    Building  Contracts. 

when  a  party  may  recover  on  common  counts  where  there  was  a  special 
contract,  208  to  21 1 ;  form  of  declaration  for  discharging  plaintiff  be- 
fore completing  work,  346. 

CONTRIBUTION,  law  relating  to,  213, 214 ;  demand  and  notice  of  payment, 
before  suit,  281,  214. 

CONVERSION,  in  trover,  21. 

CONVEYANCE.     See  Deed. 

CO-OBLIGORS.     See  Parties  to  Actions.     Sureties. 

COPARCENERS,  how  to  sue  in  actions  ex  contractu,  42 ;  as  parties  defend- 
ant?  in  such  actions,  69 ;  parties  plaintiff  in  actions  ex  delicto,  83,  84 ; 
parties  defendants  in  such  actions,  100;  form  of  statement  of  title  in 
declaration,  415;  proceedings  in  partition  among,  1232. 

COPARTNERS.     See  Partners. 

COPIES :  each  party  to  suit  may  have  copies  of  instruments  to  be  ofiered  in 
evidence  by  his  adversary,  615,  870 ;  notice  to  furnish,  &c.,  646 ;  effect 
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of  not  furnishing,  618 ;  effect  of  mistakes  in  the  copies,  617;  what  cop- 
ies of  records  of  courts,  and  copies  of  records,  &c.,  not  appertaining  to 
courts,  will  be  received  in  evidence  and  how  authenticated,  861  to  b66. 

how  copy  of  patent  from  U.  S.  land  office  procured,  828. 

CORONER,  where  to  imprison  sheriff,  160  ;  venire  to  be  directed  to  when 
sheriff  interested,  857;  so,  in  replevin,  813. 

CORPORATION,  form  of  action  against,  19. 

plaintiff  in  contracts  or  promises  made  to  agent  of,  44,  45;  in  what  name 
to  sue,  55,  56 ;  liability  for  torts  of  agents,  92 ;  how  served  with 
mesne  process,  115;  form  of  declaration  to  recover  subscription  on 
stock,  330. 

in  what  cases  corporate  character  to  be  proved  under  general  issue,  687 ; 
form  of  plea  of  nul  tiel  corporation,  687. 

CORPORATION  BOOKS,  how  entries  in  proved,  866,  867 ;  proceedings  to 
obtain  inspection  of,  868,  869. 

COSTS  — 

security  for:  in  what  cases  required  generally,  112, 113,  1280';  indorse- 
ment for,  112;  form  of  order  for  entering,  112;  effect  of  not  giving, 
113;  proceedings  against  the  surety,  with  forms  of  notice  and  judg- 
ment, 995,  996. 

who  to  pay :  general  rule,  989 ;  when  trial-put  off  for  attachment  against 
a  witness  to  be  returned,  849;  upon  amendment  of  pleadings,  844 ; 
in  suits  on  accommodation  paper,  912;  when  the  amount  recovered 
is  less  than  one  hundred  dollars,  989  ;  when  the  recovery  is  less  than 
five  dollars,  990  ;  when  some  of  the  defendants  obtain  a  verdict,  990; 
in  suits  brought  for  the  use  of  a  third  person,  990;  in  suits  by  in- 
fants, 56 ;  in  suits  upon  negotiable  instruments,  991 ;  upon  plea  in 
abatement  or  demurrer,  991 ;  where  the  defendant  omitted  to  set  off 
in  a  previous  action,  991  ;  when  there  has  been  a  tender,  dbc,  991 ; 
when  the  defendant  calls  a  jury,  992 ;  in  suits  against  executors  and 
administrators,  992 ;  upon  appeals  from  a  justice,  993  ;  on  arrest  of 
judgment,  993  ;  on  error  or  certiorari,  994 ;  for  keeping  live  stock 
levied  on,  1037;  printer's  fees  on  advertisement  of  sales  by  sherifi^ 
1045;  jail  fees  on  ca.  sa.,  1064;  incases  in  partition,  1240;  in  at- 
tachment, 1202,  1204 ;  in  action  against  watercraft,  1213,  1214 ; 
when  s'.>ecial  jury  struck,  857. 

how  taxed  and  entered  in  the  judgment,  994,  995 ;  re-taxation  of,  995. 

when  execution  can  issue  for  costs  on  continuance,  amendments,  &c.,  and 
for  the  benefit  of  third  persons,  996,  997. 

mode  of  proceeding  to  recover :  against  security  for  costs,  995,  996 ; 
against  parties,  and  at  whose  instance,  &c.,  996,  997. 

CO-SURETIES.     See  Sureties.     Contribution. 

COUNTS.  See  Common  Counts.  Declarations^  in  trespass  and  case  can- 
not  be  joined,  30 ;  what  may  generally  be  joined  and  what  not,  29, 30, 
31  ;  effect  of  misjoinder,  1136,  31,  32. 

COUNTY  COMMISSIONERS,  how  named  in  action,  195 ;  form  of  ceitio- 
rari  against,  1177  ;  appeals  from,  1183. 

COURTESY,  form  of  statement  of  title  by,  in  pleading,  416 ;  statement  of  in 
petition  for  partition,  1235. 

COURTS,  charge  of,  909,  910. 

common  pleas:  how  constituted,  8;  general  jurisdiction,  9,  10* 
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nupreme  court :  how  constituted  and  who  is  chief  judge,  5 ;  its  general 
jurisdiction,  5,  6  ;  proceedings  in  cases  reserved  to  Bank,  8,  4, 6 ; 
commencement  of  suits  in,  6 ;  brief  in,  7  ;  general  rules  of  practice 
in,  7,  8. 

in  Bank,  how  constituted,  1  ;  its  jurisdiction,  1,  2;  how  their  judgments 

and  decrees  enforced,  2 ;  its  general  rules  of  practice,  2,  3,  4,  6 ; 

how  statement  of  case  for  drawn  up,  2 ;  briefs  and  arguments,  3,  4, 

1281;  filing  the  papers  of  the  cause  therein,  4,  5;  transmission  of 

^  papers  to  the  Supreme  Court,  3, 5  ;  fees  tp  be  advanced,  1281. 

COVENANT.     See  Parties  to  Actions.  ^ 

who  may  sue  on  covenant  relating  to  real  estate  and  running  with  land, 
46  to  51,  1279;  who  may  be  sued  on  such  covenant,  46  to  51,  69, 
70, 74  ;  what  is  deemed  the  joint  covenant  of  defendants  and  what 
not,  59  to  63;  when  deemed  a  collateral  and  when  an  original  joint  cov- 
enant, 59,  60. 

action  of:  in  what  cases  it  lies,  14 ;  who  to  join  or  serve  in  the  action  as 
plaintiffs,  38 ;  who  to  be  joined  as  defendants,  59  to  63  ;  parties  plain- 
tiflf  when  the  covenant  relates  to  real  estate  and  runs  i;rith  the  land, 
46  to  51,  1279;  parties  defendants  in  such  case,  69,  70,  74;  forms 
of  declarations  in,  384  to  417 ;  see  Declarations ;  forms  of  pleas, 
&c.,  in,  749  to  755 ;  see  Pleas  and  Pleadings  forms  of  verdicts  and 
judgments,  974,  976. 

usual  covenants  of  warranty,  ^c,  of  real  estate :  who  to  be  plaintiff's  in 
general,  46  to  51 ;  when  tenants  in  common  evicted,  42 ;  who  to  be 
defendants,  69,  70 ;  forms  of  declarations  on,  402  to  41 1. 

COVERTURE.  See  Husband  and  Wife;  effect  of  one  of  the  joint  defend- 
ants pleading  coverture,  75,  76. 

CRIMINAL  CONVERSATION,  forms  of  declarations  for,  471,  694. 

CROPS,  the  rights  of  a  cropping  tenant  to  possession,  and  to  the  crop  as  against 
the  landlord,  &c.,  84,  85 ;  form  of  declaration  on  sale  of  a  growing  crop, 
331.     See  Declarations. 

forms  of  declarations  relating  to,  268,  269. 

CROSS  EXAMINATION,  how  conducted,  896. 

CURTESY.     See  Courtesy. 

DAMAGE  FEASANT.     See  Pleas  and  Pleading. 

DAMAGES  named  in  praecipe,  107 ;  for  not  making  good  title  on  sale  of  real 
estate,  337 ;  law  relating  to  amount  of  recovery  generally,  910  to  014 ; 
on  foreign  bills  of  exchange  and  on  notes  payable  in  another  state,  914, 
915  ;  in  replevin,  982 ;  in  actions  against  carriers,  913,  914 ;  on  affirm- 
ance of  judgment  in  error,  1150;  interest,  916  to  917. 

DEATH.     See  Scire  Facias. 

of  joint  promisees,  &c.,  who  to  sue,  42, 43 ;  death  of  joint  promissors,  &c., 
who  to  be  sued,  59, 60 ;  when  the  sole  contracting  party  is  dead,  who 
to  be  sued,  69,  70 ;  in  suit  against  survivor,  the  death  of  an  obligor 
should  be  stated,  62;  what  actions  abate  and  what  survive,  and  form 
of  proceedings,  1087  to  1091 ;  see  Abatement ;  effect  of  death  of 
one,  of  two,  or  more  plaintifis  or  defendants  upon  action  pending,  and 
before  first  day  of  term  of  ludgment,  and  suggestions  in  such  case, 
1090,  1091 ;  effect  of  death  during  the  trial  term,  or  after  judgment 
or  levy,  1001,  1092;  effec^of  death  of  lessor  of  plaintiff,  10^;  of 
defendant  in  attachment,  1206. 

87 
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DEBAUCHING  DAUGHTER,  form  of  action,  18 ;  who  to  sue  for,  81 ;  fonn 
of  declaration  for,  487,  488,  595. 

DEBAUCHING  WIFE,  form  of  action,  18;  form  of  declantion,  471,  472, 
594. 

DE  BONIS  ASPORTATIS,  form  of  declaration  for,  596. 

DEBT^ 

in  what  cases  the  action  lies,  15  ;  what  different  causes  of  action  may  be 
joined  in  one  action ,  29. 

form  of  declaration  in  action  of  debt,  348  to  383 ;  see  DeciarcUiens ; 
form  of  pleas.  4fc.  in,  717  to  748  ;  See  Pleas  and  Pleadings  forms 
of  verdicts  and  judgments  in,  966  to  978;  See  Verdicts.  Judg- 
merits.    Breaches,    Scire  Facias. 

DECEIT,  forms  of  declarations  for,  452  to  457  ;  see  Declarations.     Fraud. 

DECLARATIONS,  when  to  be  filed,  177,  178 ;  service  of,  178,  179 ;  how 
copy  obtained,  179. 

requisites  of  generally:  when  an  infant  sues  by  prochein  amy,  66; 
when  surviving  party  or  partner  sues,  58 ;  when  there  is  a  mis- 
take of  the  plaintiff's  name  in  the  declaration,  58,  59 ;  when  the 
suit  is  against  the  survivor  on  joint  liability,  62 ;  when  two  or  more 
are  sued  for  same  tort,  91  ;  in  actions  relating  to  obstructing,  dbc. 
water  and  water  courses,  526,  52/ :  as  to  averment  of  title  or  pos- 
session, 412  to  414  ;  in  what  cases  the  common  counts  will  be  suffi- 
cient, 204  to  216. 

requisites  of  title  and  commencement  of:  name  of  court  and  the  tenn, 
181 ;  venue  in  margin  and  venue  generally,  182,  183 ;  recital  of 
the  writ,  183,  186 ;  the  name  of  the  plaintiff,  183,  184 ;  name  of 
plaintiff's  attorney,  184 ;  the  defendant's  name,  184 ;  the  name  of 
the  action,  184,  185 ;  when  the  action  is  brought  into  court  by  ap- 
peal on  certiorari,  188,  189 ;  when  one  of  plaintifls  or  defendants 
die  after  writ  issued,  189  ;  when  defendant  sued  by  a  wrong  name, 
187  ;  in  ejectment,  608. 

conclusion  of,  186. 

requisites  oj^  as  to  statement  of  cause  of  action  :  how  far  to  conform  to 
indorsement  on  writ,  186;  statement  of  consideration,  196;  state- 
ment of  title,  412  to  414,  391;  as  to  time,  627;  as  to  di&rent 
causes  of  action,  29,  30,  31,  628;  duplicity,  628;  repugnant  or 
alternative  promises  in  same  count,  629 ;  certainty  as  to  statement  of 
goods,  &c.,  629 ;  profert,  350,  351. 

requisites  of  in  particular  cases :  where  the  contract  (other  than  nego- 
tiable paper)  is  such,  as  to  require  an  averment  that  the  defendant 
had  notice  of  a  fiaict,  or  that  a  demand  was  made,  280  to  282 ;  od 
contracts  relating  to  sales  when  the  plaintiff  must  declare  specially 
in  assumpsit,  205,  206  ;  in  ejectment,  603  to  606. 

in  what  cases,  in  assumpsit,  the  plaintiff^  must  declare  specialfy  on  the 
contract :  contracts  relating  to  sales,  205,  206,  207 ;  guaranty,  in- 
demnity or  collateral  agreement,  212,  213 ;  to  recover  damages  on 
account  of  goods  sold,  being  of  bad  quality,  213. 

FORMS  OF   COHMSNCEMENTS  AND   CONCLUSIONS  OF  — 

general  forms  :  common  form  after  writ  of  summons  or  capias,  181 ; 
when  writ  returned  served  as  to  one  or  more  defendants,  and  not 
found  as  to  others,  186 ;  when  plaintiff  sues  by  a  wrong  name,  197 ; 
defendant  sued  by  a  wrong  name,  187 ;  where  the  action  is  brought 
into  court  by  appeal  or  certiorari,  188 ;  where  one  of  the  pkint^ 
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FORMS  OF  COMMENCEMENTS  AND  CONCLUSIONS  OF  —  (Continued.) 

died  after  the  issuing  of  the  writ,  189  ;  where  one  of  the  defend- 
ants died  after  the  issuing  of  the  writ,  189  ;  by  or  against  a  sunriv- 
ing  plaintiff  or  defendant,  when  the  death  occurred  before  writ  issued, 
190. 

in  actions  by  and  against  particular  persons :  by  an  administrator,  190; 
by  an  executor,  190 ;  by  a  surviving  executor,  191 ;  by  an  adminis- 
trator, with  the  will  annexed,  no  executor  being  appointed,  &c;,  191 ; 
by  an  administrator,  with  the  will  annexed,  of  goods  lef^  unadminis- 
tered  by  an  executor,  deceased,  191  ;  by  an  administrator  durin?  the 
minority  of  an  executor,  192 ;  by  an  administrator,  of  goods  left  un- 
administered  by  an  administrator  removed  by  court,  192 ;  against  an 
executor  or  administrator,  193 ;  by  an  infant,  193 ;  against  an  in- 
fant, 193;  by  or  against  husband  and  wife,  193;  by  the  commis- 
sioner of  insolvents,  193 ;  by  the  guardian  of  an  idiot,  lunatic,  or 
insane  person,  194 ;  by  and  against  the  township,  county,  &c.,  195 ; 
by  an  informer,  195* 

in  attachment,  1200 ;  in  suit  against  watercrafl  by  name,  1215;  inaction 
by  or  against  a  company  or  firm  in  firm  name,  1280. 

FORMS   OF   DECLARATIONS   IN   ASSUMPSIT 

the  common  indebitatus  counts^  216. 

'  administrators — by  and  against :  by  an  administrator  on  promises  to  the 
intestate,  218;  by  an  administrator,  laying  a  debt  to  the  intestate, 
and  a  promise  to  the  plaintiff,  218 ;  by  an  administrator  on  a  cause 
of  action,  arising  after  the  intestate's  death,  219 ;  against  an  admin- 
istrator on  promises  by  the  intestate,  219;  against  an  administrator 
laying  a  debt  from  the  intestate,  and  a  promise  by  the  administrator, 
220 ;  against  an  administrator  on  a  cause  of  action  arising  after  the 
intestate's  death,  220 ;  another  form  for  the  like,  221  ;  against, 
where  the  estate  is  insolvent  and  the  claim  is  not  due,  but  is  rejected 
or  allowed  by  the  commissioners  of  the  estate,  311. 

agent :  on  a  note,  dbc.,  made  by  an  agent,  221 ;  against  an  agent,  for  not 
accounting  for  goods,  dbc,  intrusted  to  him  to  sell,  221 ;  against  an 
agent  for  not  using  due  care  m  selling  goods,  222 ;  against  an  agent 
for  not  obeying  the  orders  of  his  principal  in  selling  goods,  ^iS ; 
against  an  agent  for  selling  part  of  the  goods  at  less  than  stated 
prices  ;  for  not  accounting  for  those  sold ;  and  not  delivering  up  the 
remainder  of  the  goods,  224 ;  against  an  auctioneer  for  selling  on 
credit,  225  ;  against  the  captain  of  a  ship  or  an  agent,  at  the  suit  of 
the  owner,  for  not  procuring  a  sufiicient  cargo,  225 ;  second  count 
for  not  properly  stowing  the  cargo,  226 ;  against  a  ship  broker,  the 
proprietor  of  a  warehouse,  for  not  forwarding  plaintiff's  goods  by  a 
vessel  proceeding  to  another  port,  227  ;  against  the  payee  of  a  bill 
of  exchange  (drawn  by  the  plaintiff  on  a  third  person,  and  indorsed 
by  defendant)  for  not  taking  up  the  bill  with  money  paid  to  him  by 
the  plaintiff  for  that  purpose,  whereby  the  plaintiff  was  sued  on  the 
bill,  228 ;  against  an  agent,  on  his  implied  promise  that  he  had  au- 
thority from  his  principal  to  sell  goods  to  the  plaintiff,  229 ;  by  a 
principal  against  his  del  credere  agent,  on  his  guaranty,  229. 

agistment^  230. 

assignee  of  an  insolvent  debtor ,  230. 

attomeys^^gainst :  for  not  obtaining  judgment  as  soon  ^s  he  ought  to 
have  done,  230 ;  general  count  against,  for  negligence  in  conducting  ^ 
an  action  at  the  plaintiff's  suit  against  a  third  person,  23);  seiien^ 
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count  against,  for  negligence  in  defending  a  cause  at  the  trial,  232 ; 
against  an  attorney  (employed  to  conduct  an  action  against  another 
attorney  for  negligence)  for  carelessly  omitting  to  adduce  proper  eyi- 
dence,  whereby  plaintiff  was  nonsuited,  2^33. 
awards :  upon  an  award  or  umpirage  made  in  pursuance  of  a  written 
or  parol  agreement  or  submission  between  the  parties,  where  the 
time  for  making  the  award  was  prolonged,  235 ;  indebitatus  count 
on  an  award,  236  ;  indebitatus  count  on  an  umpirage,  237. 

bailees :  against  a  bailee,  for  reward,  (viz :  a  watchmaker,)  for  not  using 
due  care  in  repairing  the  goods  ;  for  not  taking  care  of  them  ;  and 
for  not  returning  them  on  request,  (in  one  count,)  237. 

biUs  of  exchange :  drawer  being  payee  against  acceptor,  238 ;  drawer 
not  being  payee,  and  having  taken  ap  the  bill  against  acceptor,  239 ; 
payee,  not  being  drawer,  against  acceptor,  240 ;  indorsee  against  ac- 
ceptor, 240 ;  payee  against  drawer— default  acceptance,  241 ;  in- 
dorsee against  drawer — default  acceptance,  2^;  indorsee  against 
indorser----defauIt  acceptance,  242 ;  indorsee  against  drawer— default 
payment  by  drawee,  242 ;  indorsee  against  indorser — default  pay- 
ment by  drawee,  243 ;  holder  against  drawer  and  indorser,  243 ; 
indorsee  against  drawer  or  indorser,  on  bill  payable  after  sight,  244 ; 
indorsee  against  acceptor,  on  bill  payable  at  a  particular  place,  **  and 
not  elsewhere,"  244 ;  indorsee  against  drawer,  in  such  case,  245 ; 
indorsee  against  drawer,  on  bill  drawn  and  accepted,  payable  at  a  par- 
ticular place,  246 ;  drawer  against  acceptor  on  bill  accepted  payable 
on  a  contingency,  246 ;  indorsee  against  drawer,  where  notice  of 
dishonor  was  not  given,  but  drawer  had  no  effects  in  the  drawee's 
hands,  -^c,  246 ;  against  drawer  on  default  payment,  where  the 
drawee  could  not  be  found,  247 ;  indorsee  against  drawer,  where 
drawee  was  dead,  248  ;  indorsee  against  drawer,  where  the  defend- 
ant dispensed  with  presentment,  248 ;  executor  of  drawer  against 
acceptor,  with  the  common  count,  laying  the  promise  to  the  testator, 
249  ;  executor  of  drawer  against  acceptor,  laying  promises  to  the 
plaintiff  as  executor,  249  ;  by  administrator  of  drawer  against  accep- 
tor, 250;  by  the  drawer,  &c.,  against  the  executor  or  administrator 
of  the  acceptor,  250  ;  by  indorsee  of  executor  of  drawer  against  ac- 
ceptor, 251  ;  by  indorsee  of  administrator  of  drawer  against  accep- 
tor, 251 ;  by  the  commissioner  of  insolvents  (the  insolvent  debtor  the 
drawer)  against  acceptor,  252 ;  by  the  surviving  drawer  against  the 
acceptor,  252 ;  by  husband  and  wife,  on  a  bill  drawn  by  and  paya- 
ble to  the  wife  before  marriage,  against  the  acceptor,  253 ;  against 
husband  and  wife,  on  a  bill  accepted  by  her  before  marriage,  253 ; 
drawer  or  indorsee  against  acceptor  of  a  foreign  bill,  254  ;  indorsee 
against  drawer  of  a  foreign  bill — default  acceptance,  255 ;  indorsee 
against  drawer  of  Uyreign  bill— default  payment,  256 ;  indorsee 
against  acceptor,  supra  protest  of  a  foreign  bill,  257. 

board  and  lodgings  257. 

carriers :  by  a  carrier  for  the  carriage  of  goods  by  land,  258 ;  for  freight 
of  goods,  268 ;  by  the  master  of  a  steamboat  on  the  bill  of  lading, 
against  the  consignee  of  goods,  for  not  receiving  the  goods  from  the 
boat  in  a  reasonable  time,  258  ;  against  a  carrier,  on  his  common  law 
liability,  for  losing  goods,  259 ;  against  a  carrier  for  gross  negled, 
whereby  the  goods  were  lost,  260 ;  against  a  carrier  for  carelesslv  de- 
laying the  carriage  and  delivery  of  a  parcel,  261  ;  by  an  administra- 
trix against  a  stage  ooaoh  proprietor  for  so  negligently  driving  the 
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coach  that  it  was  upset ;  whereby  the  leg  of  the  intestate  was  bro- 
ken, and  he  died ;  showing  special  damage,  261 ;  against  the  pro- 
prietors of  a  stage  coach  or  rail  road  car  for  negligence  and  overturning 
it,  whereby  the  plaintiff's  arm  was  broken,  W^  ;  second  count,  264 ; 
against  owners  of  a  steamboat  for  negligence,  265. 

charter  parties — references  to  forms,  267. 

checks :  payee  against  drawer,  267 ;  bearer,  not  being  payee,  against  the 
drawer,  268. 

crops  :  indebitatus  count  for  crops  sold  to  the  defendant,  268  ;  by  an  out- 
going tenant  against  an  incoming  tenant,  to  recover  the  ainount  of  a 
valuation  of  crops,  tillages,  &c.,  relinquished  to  the  incomer,  268. 

exchange :  for  not  delivering  goods,  and  paying  money  on  a  contract  of 
exchange,  269  ;  for  not  delivering  mares  in  exchange  for  cows,  270. 

executors :  by  an  executor,  on  promises  to  the  testator,  271  ;  the  like, 
with  a  count  laying  the  debt  to  the  testator,  and  a  promise  to  the 
plaintiff,  271  ;  by  an  executor,  on  a  cause  of  action  arising  after  the 
testator's  death,  271  ;  by  an  executor,  for  use  and  occupation,  to  re- 
cover a  year's  rent,  where  the  testator  died  during  the  currency  of 
the  year,  272 ;  by  executors,  lo  recover  the  value  of  work,  &c., 
done  partly  by  the  testator,  and  finished  by  the  executors  after  his 
death,  in  pursuance  of  defendant's  contract  with  him,  272 ;  against 
an  executor  on  promises  by  the  testator,  273. 

farrier:  against  a  farrier,  for  not  using  due  care,  &c.,  in  his  treatment  of 
plaintiff's  horse,  which  was  lame,  274. 

feigned  issue,  275. 

fixtures,  275. 

forbearance :  on  defendant's  promise  to  pay  debt  and  costs  if  the  plaintiff 
would  suspend  an  action  against  him,  276 ;  by  the  proprietor  of  a 
stage  coach,  on  defendant's  promise  to  pay  a  sum  of  money,  to  be  as- 
certained by  a  referee,  if  the  plaintiff  would  discontinue  working  an 
opposition  coach,  277. 

forwarding  merchant :  for  not  taking  care  of  goods  and  safely  deHvering 
them  on  board  a  canal  boat,  by  which  they  were  directed  to  be  for- 
warded, 278. 

goodwill :  for  the  price  of  the  goodwill  of  a  business,  278. 

guaranties:  on  a  guaranty  of  the  price  of  goods  to  be  supplied  to  a  third 
person,  279;  another  for  a  like  cause  of  action,  282;  second  count, 
282 ;  on  a  guaranty  in  consideration  that  the  plaintiff  would  let  a 
house  to  a  third  person,  the  defendant  would  be  answerable  for  the 
rent,  283 ;  on  defendant's  promise  to  pay  the  debt  of  a  third  person, 
in  consideration  that  the  plaintiff  would  not  sue  him,  283 ;  on  a  pro- 
mise to  pay  debt  and  costs,  in  consideration  that  the  plaintiff  would 
suspend  proceedings  on  a  warrant  of  attorney,  which  a  third  person 
had  given  him,  284 ;  on  a  promise  to  pay  the  debt  of  another,  in 
consideration  that  the  plaintiff  would  give  up  a  lien  on  goods  which 
he  held  as  security,  285. 

Aire  .*  for  not  taking  care  of  household  furniture  let  to  hire  to  defendant, 
286  ;  against  the  hirer  of  goods,  for  the  price  of  hire  thereof,  286 ; 
against  the  hirer  of  goods  lor  carelessness,  287. 

horsemeat,  267. 

husbctnd  and  wife :  by  them  for  goods  sold,  dbc.,  by  the  wife  before  mar- 
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ria^e,  287 ;  against  husband  and  wife,  for  goods  sold  to  her,  &c.,  be- 
fore marriage,  288. 

indemnity :  by  the  acceptor  of  an  accommpdation  bill  against  the  party 
for  whose  use  he  accepted  it,  for  not  indemnifying  him,  288  ;  upon 
the  defendant's  promise  to  indemnify  the  pjaintifl^  if  he  would  de- 
fend an  action  brought  against  him  for  money,  in  which  the  defend- 
ant claimed  an  interest,  289  ;  at  the  suit  of  a  sherifif  upon  a 
promise  to  indemnify  him  if  he  would  sell  goods  under  a  fieri  facias, 
&c.,  issued  by  defendant,  such  goods  being  claimed  by  a  third  per- 
son ;  showing  that,  in  consequence  of  the  sale,  the  latter  recovered 
against  the  sheriff  in  trover,  and  the  plaintiflT  was  thereby  damni- 
fied, 290 ;  upon  a  verbal  promise  to  save  surety  in  a  bond  harmless, 
292. 

landlord  and  tenant :  special  declaration  by  a  landlord  against  his  tenant 
for  non  payment  of  rent,  the  demise  not  being  under  seal,  293  ;  the 
common  count  for  use  and  occupation,  293  ;  for  the  rent  of  lodgings, 
294 ;  against  a  tenant,  for  not  keeping  the  premises  in  tenantable 
repair,  294  ;  for  not  using  the  premises  in  a  tenant*like  manner,  295; 
on  a  written  demise  determinable  on  a  notice  to  quit,  for  not  allowing 
the  lands  to  lie  fallow,  or  manuring;  for  removing  manure,  and 
yielding  up  the  lands  in  a  deteriorated  state,  &c.,  295 ;  against  the 
tenant  of  a  farm,  for  not  cultivating  the  farm  according  to  the  custom 
of  the  country,  298. 

marriage :  comnion  count  for  a  breach  of  promise  of  marriage,  300 ;  for 
a  breach  of  promise  of  marriage,  where  the  defendant  has  married 
another  person,  301  ;  for  a  breach  of  promise  of  marriage,  where 
the  promise  was  general,  and  defendant  discharged  the  plaintiff  from 
requiring  the  performance  of  his  promise,  and  no  request  was  made, 
301. 

master  and  servant:  indebitatus  count  for  wages,  302;  for  dischai^ng 
the  plaintifT  from  defendant's  service  before  the  expiration  of  the 
time  for  which  the  plaintiff  was  engaged,  302. 

necessaries^  303. 

partners :  by  and  against,  30!3  ;  by  a  surviving  partner,  for  goods  sold  by 
the  late  firm,  304  :  against  a  surviving  partner,  305. 

promissory  notes :  payee  against  maker,  305 ;  indorsee  against  maker, 
306 ;  indorsee  against  payee  or  other  indorser,  307 ;  holder  against 
maker  and  indorsers,  307 ;  payee  against  maker  of  note,  made  in  the 
body  payable  at  a  particular  place,  307 ;  the  like  where  the  place  is 
mentioned  only  at  the  foot  or  in  the  margin  of  the  note,  307  ;  payee 
against  maker  of  note  payable  on  demand,  or  after  notice,  308 ; 
the  like  where  the  times  for  payment  of  some  only  of  the  instal- 
ments have  elapsed,  308  ;  on  a  note  payable  in  trade,  309 ;  another 
form — note  specifying  neither  the  place  nor  time  of  delivery,  309 ; 
the  like,  the  price  being  agreed  upon,  310 ;  on  a  note  payable  to  E. 
F.  or  bearer,  310;  against  payee,  being  indorser,  who  had  not  due 
notice  of  dishonor,  but  had  no  effects  with  maker,  310  by  executor, 
or  administrator  of  payee  against  maker,  311  ;  against  the  executor 
or  administrator  of  the  maker,  where  the  estate  is  insolvent,  and  a 
note  not  due  is  rejected  or  allowed  by  the  commissioners  of  the  es- 
tate, 311 ;  by  a  surviving  payee  against  maker,  312;  by  husband 
and  wife,  on  note  payable  to  wife,  before  marriage  against  the  maker, 
312;  against  maker  of  note  payable  by  instalments,  where  the  whole 
sum  is  due,  308  ; 
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reward  :  for  a  reward  offered  by  the  defendant,  by  public  advertisement, 
for  the  discovery  of  an  ofiender,  313. 

sale  of  goods :  first  count  for  not  paying  by  a  bill,  313 :  second  count — 
more  general  and  stating  that  plaintiff  drew  the  bill — for  not  accept- 
ing the  hemp  or  the  bill,  314  ;  third  count — on  defendant's  agreement 
after  the  specified  period  of  delivery,  to  accept  and  pay  for  the  hemp 
if  delivered  without  delay — stating  the  original  bargain,  316  ;  fourth 
count — the  like,  provided  the  hemp  should  be  ddivered  in  a  reason- 
able time,  316 ;  fifth  count — on  a  contract  to  deliver  and  accept  with- 
out delay,  not  stating  the  original  bargain,  317  ;  sixth  count — gene- 
ral count  to  pay  by  bill,  at  six  months  from  dale  of  invoice  and  deli- 
very, for  not  giving  the  bill,  318  f  against  the  vendee  of  goods  sold 
"  at  the  market  price,"  for  not  accepting  them ;  showing  a  resale, 
318 ;  for  not  taking  away  timber  sold  by  the  plaintiff  to  the  defend- 
ant, andll^ing  upon  the  plaintiff's  lands,  319  ;  on  defendant's  prom- 
ise to  return  or  pay,  by  a  certain  time,  for  a  horse  received  by  de- 
fendant from  plaintiff  on  trial,  320  ;  by  the  vendor  against  the 
vendee  of  goods,  for  not  accepting  them ;  where  the  goods  were  to 
have  been  delivered  in  parcels  on  different  days,  and  to  be  paid  for 
on  delivery,  with  a  discount,  &c.,  321  ;  for  not  furnishing  and  pack- 
ing up  good  hams  for  a  foreign  market,  321  ;  second  count  for  not 
selling  goods,  dbc,  that  were  fit  and  proper  to  be  sent  to  foreign  mar- 
kets, 322  ;  third  count,  like  to  second,  but  on  an  executed  considera- 
tion, 823 ;  on  the  promise  of  a  huyer  of  goods,  to  pay  for  them  by  ti 
good  bill  of  exchange,  324 ;  against  the  purchaser  of  goods  at  a  sale 
by  auction,  for  not  giving  security  for  the  price  according  to  the  con- 
ditions, the  credit  not  having  expired,  324 ;  against  the  vendor  for 
not  delivering  the  goods  to  the  purchaser,  325  ;  the  like  in  another 
forjn*  for  not  delivering  goods  within  a  specified  time,  326 ;  the  like, 
for  not  delivering  goods  at  a  particular  place,  327;  second  count,  for 
not  delivering  within  a  reasonable  time,  328  ;  special  damage,  that 
by  reason  of  non-performance  of  a  contract  to  deliver  goods,  the 
plaintiff  sold  divers  quantities  to  different  persons,  and  defendant  not 
delivering  them,  plaintiff  was  obliged  to  procure  other  goods  at  a 
much  higher  price,  329  ;  against  a  vendor,  on  his  promise  to  return 
a  sum  deposited  with  him  by  the  plaintiff,  and  to  be  returned  if 
plaintiff  should,  on  trial  of  a  horse,  decline  to  purchase  it,  329. 

schoolmaster:  by  a  schoolmaster  for  tuition,  board,  dbc,  380. 

stock  subscription:  on  subscription  to  the  stock  of  a  corporation,  330. 

surviving  joint  promissory  331. 

tillages:  indebitatus  count  for  tillages  left  by  an  outgdng  tenant,  831. 

tolls :  by  a  railroad  company  for  rates  or  tonnage,  382. 

vendors  and  purchasers  of  real  estate :  by  the  vendor  against  the  vendee 
of  an  estate,  for  not  completing  the  purchase,  332 ;  to  recover  the 
price  of  a  freehold  estate,  actually  conveyed,  335 ;  upon  a  promise 
to  pay  a  sum  of  money,  in  consideration  tjiat  the  plaintiff  would  re- 
linquish in  defendant's  favor,  the  benefit  of  a  contract  between  plain- 
tiff and  a  third  person,  for  the  sale  of  a  house,  335 ;  by  the  vendee 
against  the  vendor  of  a  freehold  estate,  for  not  conveying,  &c.,  336* 

warehouse  room^  338. 

warranties :  for  breach  of  a  warranty  of  the  soundness  of  a  horse,  839 ; 
second  count,  841 ;  on  a  warranty  that  goods  sold  by  sample  were 
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equal  to  the  sample,  341 ;  on  a  warranty  that  manufactOred  goods 
weie  fit  for  the  purpose  for  which  they  were  bought,  342  ;  on  a  war- 
ranty that  lemons  sold  by  auction  were  Lisbon  lemons,  342 ;  on  the 
warranty  of  a  horse,  on  an  exchange  of  horses,  343  ;  upon  the  im- 
plied warranty  of  a  vendor  of  goods  sold  to  the  plaintiff,  that  the  de- 
fendant had  power  to  sell  them,  344. 

iDork^  Sfc, :  on  a  promise  to  manufacture  wool  into  satinets,  344 ;  second 
count,  !M5 ;  third  count,  345 ;  on  a  building  contract,  for  not  per- 
forming part  of  the  work,  and  performing  the  residue  inartificially, 
345;  second  count,  346 ;  for  discharging  the  plaintiff  from  completing 
work  according  to  agreement,  346 ;  against  a  wheelwright  employed 
to  make  a  new  cart,  for  making  and  delivering  one  of  improper  ma- 
terials and  workmanship,  347. 

FORMS   OF    DECLARATIONS   IN   DEBT 

the  common  count  in  debt^  348. 

administrators,  349. 

annuity :  declaration  in  debt  on  annuity  deed  for  arrears,  350. 

assignee  of  insolvent  debtor,  351. 

awards :  on  an  award  where  the  submission  was  by  arbitration  bonds, 

351  ;  common  count  in  debt  on  an  award,  353 ;  common  count  on 

an  umpirage,  353. 

bills  of  exchange ;  by  the  drawer  against  the  acceptor,  353  ;  by  the  payee 
or  first  indorsee  agamst  the  drawer,  354. 

bonds  and  contracts  secured  by  a  penalty :  on  common  money  bonds, 
354 ;  on  a  bond  conditioned  for  the  payment  of  money  assigning 
breach,  357  ;  on  several  bonds,  357  ;  surviving  obligee  against  sur- 
viving obligor,  358  ;  assignee  of  an  assignee  of  obligee  against  obli- 
gor, 358  ;  husband  and  wife  against  husband  and  wife,  3^ ;  survi- 
ving obligee  against  husband  and  wife,  the  female  defendant  being 
the  surviving  obligor,  359 ;  on  bond,  conditioned  for  the  conveyance 
of  land — assignment  of  breaches  under  the  statute,  359 ;  on  articles 
of  agreement,  for  not  paying  the  purchase  money  for  land  sold,  360  ; 
on  a  bond  for  the  performance  of  covenants  in  another  indenture,  as- 
signing a  breach,  36 J  ;  on  a  counter  bond  of  indenmity,  given  to  a 
surety  on  his  becoming  answerable  to  an  insurance  office  for  the 
fidelity  of  a  derk,  361 ;  on  an  appeal  bond,^362;  on  a  replevin 
bond,  364  ;  second  count,  365  ;  on  a  bail  bond  by  the  sheriff,  366 ; 
on  a  bail  bond  by  the  assignee,  367  ;  on  injunction  bond,  368 ;  on 
sheriff's  official  bond  assigning  as  a  breach  an  escape  upon  a  capias 
ad  satisfaciendum,  268 ;  second  count,  omitting  averments  as  to  the 
election,  the  issuing  of  a  comnussion,  and  the  approval  of  the  bond, 
371. 

executors,  371. 

extortion — rtferences  to  forms,  372. 

highwayS'^obstructing :  for  penalty,  by  supervisor  of  highways,  for  ob- 
structing, 372. 

landlord  and  tenant :  for  rent,  on  a  demise  under  seal,  not  showing  the  in- 
denture specially,  373  ;  on  a  parol  demise  against  an  assignee,  373 ; 
against  a  tenant  by  sufferance,  374 ;'  lessor  against  lessee,  on  a  lease 
under  seal,  374 ;  devisee  of  a  grantee  of  a  revenion,  agvinU  lessee 
of  a  tenant  by  the  courtesy,  375 ;  against  an  adnunistrator  for  rent 
accruing  in  his  own  time,  376. 
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FORMS  OF  DECLARATIONS  IN  DEBT — (Continued.) 
promissory  notes  and  single  bills :  payee  of  note  against  maker,  3T7 ; 
on  a  single  bill  or  sealed  note,  377  ;  Indorsee  against  the  maker  of  a 
single  bill,  378  ;  on  a  single  bill  payable  by  instalments,  378. 

judgments,  records,  ^c. :  on  a  judgment,  878  ;  on  a  judgment  of  a  sister 
state  in  debt  or  assumpsit — more  full  than  the  preceding  form,  380  ; 
by  an  administrator  on  a  judgment  recovered  in  another  stale,  380,; 
on  a  judgment  in  a  foreign  court,  381 ;  on  the  judgment  of  a  justice 
of  the  peace,  382 ;  on  a  recognizance  taken  by  a  justice  of  the  peace 
in  a  criminal  case,  382  ;  recognizance  of  bail,  383. 

FORMS  OF  DECLARATIONS  IN  COVENANT 

apprentices:  on  indenture  of  apprenticeship,  for  dismissing  an  apprentice, 
&c.,  by  an  infant,  384;  master  against  apprentice  for  not  serving 
out  his  lime,  385. 

charter  parties — references  to  forms,  380. 

husband  and  wife — deed  of  separation:  by  the  trustee  of  a  married  wo- 
man against  her  husband  for  not  paying  money  for  her  separate 
maintenance,  386. 

insurance  :  on  a  policy  of  insurance  on  ship  and  goods,  387 ;  on  a  policy 
on  buildings  against  fire,  388. 

leases :  by  a  lessor  against  his  lessee  for  non-payment  of  rent,  391 ;  by 
the  lessor  against  the  lessee  for  not  repairing,  painting,  &c.,  and  for 
removing  tixtures,  392 ;  by  the  lessor  against  the  assignee  of  the 
lessee  for  non-payment  of  the  rent,  and  not  repairing,  394 ;  by  the 
heir  of  the  lessor  against  the  lessee,  395  ;  by  the  devisee  of  the  les- 
sor against  the  lessee,  396 ;  by  the  assignee  of  a  lessor,  being  a  ter- 
mor, against  the  lessee,  397;  by  the  executor  of  the  lessor  (a  termor) 
against  the  lessee,  397 ;  by  the  legatee  of  a  termor,  who  was  the  les- 
sor, against  the  lessee,  398 ;  by  a  lessee  against  his  assignee  of  the 
lease  for  a  breach  of  covenant  of  the  latter  to  pay  the  rent  to  the  les- 
sor, whereby  plaintifl'  was  obliged  to  pay  it,  398.     See  1279. 

partnership  deeds :  by  a  partner  against  his  co-partner,  for  a  breach  of 
the  covenant  of  the  latter,  that  the  business  should  be  conducted  in 
their  joint  names ;  the  defendant  refusing  to  allow  the  plaintiff's 
name  to  be  placed  with  his  own  on  goods  manufactured  by  the  firm, 
400. 

vendors  and  purchasers  :  on  an  article  of  agreement,  by  the  purchaser 
of  real  estate,  against  the  vendor,  for  not  conveying,  401 ;  on  an  ar- 
ticle of  agreement  by  the  vendor  of  real  estate  against  the  purchaser 
for  the  purchase  money,  402. 

warranties  :  grantee  against  grantor  for  a  breach  of  the  covenant  of  war- 
ranty, 402 ;  grantee  against  grantor,  dbc,  for  a  breach  of  the  cove- 
nant of  warrant}',  setting  forth  the  breach  specifically  and  at  large, 
404 ;  by  an  assignee  of  a  grantee,  against  a  previous  grantor,  for  a 
breach  of  the  covenant  of  warranty,  406 ;  heirs  of  grantee  against 
grantor,  for  a  breach  of  covenants  in  a  deed  of  conveyance,  407 ; 
devisee  of  grantee  against  grantor  for  a  breach  of  the  covenant  of 
warranty,  &c.,  407 ;  grantee  against  the  heir  of  the  grantor  on  the 
covenant  of  warranty  of  the  ancestor,  the  breach  having  occurred 
after  the  settlement  of  the  ancestor's  estate,  408 ;  for  a  breach  of  co- 
venant against  incumbrances,  409 ;  for  a  breach  of  covenant  for 
quiet  enjoyment,  410;  for  a  breach  of  the  covenant  of  seisin  and 
power  to  convey,  411. 
88 
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TITLE FORMS   OF  8TAT£BfRNT   OF,  AND   OF   TRANSMISSION  OR  DEDUCTION   OF 

TITLE 

statement  of  title:  seisin  in  fee  simple,  412;  seisin  in  fee  tail,  413  ;  seisin 
in  special  tail,  414  ;  seisin  for  life,  414 ;  seisin  in  fee  in  husband  and 
wife  in  her  right,  414 ;  tenancy  by  the  courtesy,  415 ;  joint  tenancy, 
415 ;  allegation  of  the  death  of  one  joint  tenant,  and  the  sole  seisin  of 
the  other,  415  ;  tenancy  in  common,  415  ;coparcenery,  415;  seisin  in 
fee  in  reversion  after  an  estate  for  years,  415 ;  seisin ^in  fee  in  rever- 
sion after  an  estate  of  freehold,  416 ;  interest  in  a  term  of  years,  to 
commence  after  a  freehold,  416. 

statement  of  the  transmission  of  title :  title  by  descent  in  fee  to  a  single 
heir,  416;  title  by  descent  in  fee  to  several  children,  416;  title  by 
deed,  416 ;  title  by  devise  in  fee  simple,  417. 

FORMS  OF   DECLARATIONS    IN   CASE 

agents:  directions  and  references  to  preceding  forms,  421. 

animals :  for  keeping  a  ferocious  dog,  or  suffering  it  to  go  at  large,  which 
attacked  and  injured  the  plaintiff,  424;  the  like,  for  keeping  a  dog 
accustomed  to  bite  sheep  or  other  animals,  425 ;  for  injuries  occasion- 
ed by  defendant's  ox  running  at  the  plaintiff,  425 ;  for  shooting  plain- 
tiff's dog,  426. 

attorneys :  directions  and  references  to  preceding  forms,  426 ;  for  wrong- 
fully bringing  an  action  as  attorney  against  a  third  person  in  plain- 
tiff's name,  whereby  the  latter  incurred  costs  of  discontinuance,  426; 
general  count  against  an  attorney  for  negligence  in  investigating  a 
title,  427- 

bailees:  directions  and  references  to  preceding  forms,  428;  against  a 
bailee  with  or  without  reward,  for  negligence,  stating  particular  pur- 
pose of  bailment,  420  ;  against  a  bailee  without  reward,  for  not  tak- 
ing care  of  goods,  and  redelivering  goods  on  request,  429;  second 
count,  for  not  taking  care  of,  generally,  430 ;  against  the  hirer  of  cer- 
tain carvings,  let  to  hire  to  be  publicly  exhibited,  for  not  taking  care 
of  them,  4§0;  immoderately  driving  a  horse,  431 ;  for  taking  away 
*  and  selling,  before  default  of  payment,  a  cow,  which  had  been  de- 

posited with  the  defendant  as  a  security  for  the  payment  by  plaintiff* 
of  a  sum  of  money  at  a  future  day,  431 ;  second  count,  432;  third 
count,  432 ;  against  a  miller  for  mixing  wheat,  sent  him  to  be  ground^ 
with  other  wheat  of  inferior  quality,  433 ;  second  count,  433 ;  by 
the  owners  of  a  vessel,  against  the  captain,  for  not  taking  proper  care 
of  goods,  434 ;  second  count,  435. 

carriages :  against  the  owner  of  a  carriage  for  carelessly  driving  it  against 
the  plaintiff's  carriage,  435 ;  for  driving  a  carriage  over  plaintiff,  436. 

carriers:  directions  and  references  to  preceding  forms,  437;  against  a 
common  land  carrier  for  losing  goods,  437 ;  second  count:  for  not 
carrying  within  a  reasonable  time,  and  for  losing  the  goods,  438; 
third  count :  for  not  taking  care  of  parcel  generally,  438:  for  negli- 
ffently  unloading  goods  from  a  vessel  whereby  plaintiff  sustained 
loss,  439  ;  second  count,  439 ;  against  a  stage  proprietor,  for  negli- 
gently driving  a  coach,  whereby  plainlif?,  a  passenger,  was  injured, 
440;  the  like,  whereby  the  coach  was  overturned,  and  the  plaintiff's 
wife  was  killed,  441  ;  against  the  same,  for  the  loss  of  the  plaintiff^s 
luggage,  442;  against  same,  for  overloading  and  improperly  driving 
stage  coach,  whereby  the  ccach  was  overturned,  and  the  plaintiff's 
leg  broken,  442;  seQond  count,  443;  third  count,  444;  against  the 


INDEX.  Id06 

DECLARATIONS  —  (^ron/tVii/erf.; 
FORMS  OF,  IN  CASE  —  (Continued,) 

same  for  using  an  improper  carriage,  445 ;  for  negligence  against 
the  owners  of  a  steamboat,  446. 

escapes:  against  a  sheriff  for  an  escape  on  mesne  process,  and  for  false 
return ;  and  for  not  arresting  when  he  had  an  opportunity,  447;  sec-  ' 
ond  count,  449 ;  against  a  sheriff,  for  aa  escape  on  final  process, 450. 

fences:  for  not  repairing  fence  whereby  cattle  escaped  and  were  injured, 
and  defendant's  cattle  escaped  into  plaintiff's  close,  dbc,  451. 

fraud:  upon  a  warranty,  452;  second  count,  453;  for  using  fraudulent 
means  to  prevent  the  plaintiff  from  discovering  the  unsoundness  of 
a  horse  sold  by  the  defendant  to  the  plaintiff,  453 ;  for  deceit  in  sell- 
ing a  picture  as  painted  by  a  particular  master,  which  was  not,  454 ; 
for  selling  goods  as  of  one  quality,  which  were  of  another,  454;  sec- 
ond count,  455  ;  for  selling  liquors  by  short  measure,  455  ;  for  de- 
ceitfully selling  a  smaller  quantity  of  coals  than  pretended,  455 ; 
second  count,  45f^ ;  third  count,  456 ;  by  the  purchaser  of  a  lease 
and  fixtures,  for  a  fraudulent  misrepresentation  by  the  vendor,  that 
the  latter  were  his  property,  whereas  they  belonged  to  the  landlord, 
who  claimed  and  took  them  at  the  end  of  the  lease,  457 ;  for  misre- 
presenting the  value  and  quantity  of  business,  dbc.,  done  at  a  public 
house,  which  plaintiff  was  about,  to  purchase,  and  which  he  after- 
wards purchased  of  the  defendant,  468 ;  second  count,  more  general, 
459 ;  third  count, 460 ;  fourth  count,  461 ;  for  inducing  plaintin'to  pur- 
chase defendant's  practice  as  a  surgeon  or  ph3'sician,  &c.,  by  misre- 
presenting the  extent  of  business,  462 ;  for  deceit  in  the  exchange  of 
horses,  464 ;  second  count,  464 ;  for  imitating  the  labels  put  on  reels 
on  which  a  cotton  merchant  or  thread  winder,  &c.,  wound  his  thread 
for  the  purposes  of  sale,  465 ;  by  the  proprietor  of  patent  snuff,  against 
a  person  for  selling  snuff'  as  and  for,  and  falsely  representing  it  to  be 
prepared  by  plaintiff,  which  was  prepared  by  defendant,  466 ;  for 
deceitfully  selling  land  as  and  for  a  greater  quantity  than  it  really 
was,  468 ;  second  counf,  468 ;  for  falsely  representing  a  third  person 
fit  to  be  trusted,  469 ;  second  count*  more  general,  470. 

husband  and  tvife :  for  criminal  conversation,  471 ;  for  enticing  plaintiff's 
wife  and  committing  adultery  with  her,  472;  for  enticing  away  and 
harboring  plaintiff^s  wife,  472. 

innkeepers  :  against  an  innkeeper  for  the  loss  of  a  box,  473 ;  against  an 
innkeeper  for  suffering  the  horse  of  his  guest  to  stray  from  his  inn, 474. 

landlord  and  tenant :  by  a  landlord  against  his  tenant  (or  a  stranger)  for 
voluntary  waste,  by  injuring  the  premises,  and  taking  down  and  re- 
•  moving  the  plaintiff's  fixtures,  475 ;  by  landlord  against  tenant,  for 

not  cultivating  according  to  good  husbandry,  or  for  not  repairing,  476; 
by  a  landlord  against  his  tenant,  for  not  taking  care  of  the  furniture, 
477 ;  by  a  tenant,  not  bound  to  repair,  against  his  landlord,  who  had 
commenced  doing  repaire  to  the  premises,  for  not  proceeding  with  the 
repaira  in  a  proper  manner,  477. 

lights :  for  obstructing  windows  or  lights,  478 ;  for  continuing^an  obstruc- 
tion erected  by  another  person,  479. 

malicious  arrest,  ^c,  and  malicious  prosecution :  for  malicious  arrest  for 
a  debt,  on  mesne  process,  480 ;  for  maliciousljr  suinff  out  an  execu- 
tion, 481 ;  for  maliciously  causing  the  plaintiff  to  be  arrested  and 
taken  before  a  justice  of  the  peace,  for  felony,  dbc.,  and  causing  him 
to  be  imprisoned  on  a  warrant,  dbc.,  until  discharged  by  a  justice,  or 
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the  court,  488 ;~  second  count  for  same,  486;  damage  applicable  to 
both  counts,  480 ;  for  maliciously  causing*  plaintiff  to  be  indicted  for 
felony,  which  indictment  was  tried,  and  plaijatiff  acquitted,  487. 

master  and  servant:  for  debauching  the  plaintiff's  daughter  and  servant, 
487;  special  count  for  same,  488;  for  enticing  away  the  plaintiflTs 
apprentice,  488  ;  another  form  for  the  like,  489;  for  enticing  away 
the  plaintiflT's  workmen  employed  by  him  in  his  business,  whereby 
he  was  unable  to  complete  an  agreement,  489 ;  by  the  proprietor  of 
an  omnibus  against  the  driver,  his  servant,  for  injuring  one  of  the 
horses  by  careless  driving,  491. 

negligence  and  carelessness :  for  carelessly  kindling  a  fire  on  defendant's 
land,  whereby  plaintiffZs  property  was  burned,  492 ;  another  forai 
for  the  like,  492. 

nuisances :  for  not  using  due  care  in  pulling  down  a  house,  adjoining  the 
plaintiflT's  house,  whereby  the  latter  was  injured,  &c.,  493  ;  for  pull- 
ing down  a  house  adjoining  the  plaintiff's,  and  disturbing  the  foun- 
da  ions  of  the  plaintiff's  house,  (he  being  entitled  to  the  support  of 
such  adjoining  house  and  foundations)  without  shoring  up  plaintiff's 
house,  &c.,  495 ;  for  digging  a  bank  whereby  plaintiff's  house  and 
wall  adjoining  fell  down,  496 ;  against  persons  making  a  rail  way  and 
aqueduct,  for  carelessness,  &c.,  in  performing  the  works,  whereby 
plaintiff's  land  was  injured,  496;  against  a  person  who  had  contract- 
ed to  lay  down  gas  pipes  in  a  highway,  for  leaving  the  road  in  an  in- 
secure state,  whereby  the  plaintiff's  horse  was  injured,  479;  against 
the  occupier  of  a  house  adjoining  a  public  street,  for  laying  rubbish 
therein,  whereby  the  plamtiff  was  overturned  in  his  carriage,  498 ; 
second  count,  omitting  the  statement  of  the  defendant's  possession  of 
the  house,  499 ;  for  building  a  house  near  the  plaintiff's  land,  that 
the  droppings  from  the  roof  overflowed  it,  499  ;  second  count,  500; 
another  form  for  the  like,  500 ;  for  working  a  steam  engine,  and  keep- 
ing up  large  iires  in  a  building  adjoining  plaintiff's  premises,  &c., 
501  ;  for  not  repairing  a  privy  adjoining  the  plaintiff's  house,  502 ; 
second  count,  for  not  emptying  the  cesspool,  504 ;  for  manufacturing 
candles  near  a  dwelling  house,  504 ;  second  count,  more  general, 
"505 ;  for  keeping  a  slaughter  house  near  the  plaintiff 's  house,  506  ; 
for  keeping  a  hole,  (which  led  to  the  defendant's  cellar,)  so  badly 
covered,  that  plaintiff  fell  down  and  broke  his  leg,  507. 

physician :  against  a  .physician  for  neglect,  &c.,  in  his  treatment  of  the 
plaintiff,  508. 

rescue :  for  rescue  of  person  arrested  on  mesne  process,  509. 

reversion:  by  landlord  for  injury  of  his  reversion,  by  erecting  a  raised 
footpath,  posts,  6bc.,  through  fields  occupied  by  plaintiff's  tenants,  in 
order  to  exercise  a  pretended  right  of  way,  510;  for  a  nuisance  to  a 
house  in  which  the  plaintiff  had  the  reversion ;  and  for  stopping  up 
the  chimney,  &c.,  511 ;  by  reversioner  in  fee  against  his  tenant  for 
years,  for  voluntary  waste  by  cutting  trees  or  other  wmste,  512 ; 
against  tenant  for  life  under  a  devise,  for  waste,  513 ;  against  tenant 
in  dower  for  waste,  514 ;  by  the  reversionary  owner  of  goods  against 
a  stranger  for  injuring  the  same,  &c„  514. 

sheriffs  :  for  a  false  return,  515 ;  second  count,  516 ;  for  falsely  returning 
nulla  bona  to  an  execution,  517 ;  for  not  levying  when  there  was  an 
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opportunity,  and  falsely  returning  nalia  bona,  618 ;  for  levying  more 
than  sufficient  to  satisfy  debt  and  costs ;  for  disposing  of  the  goods 
for  less  than  their  value,  and  converting  the  money  to  his  own  use, 
518  ;  for  not  arresting  the  debtor  when  the  defendant  had  an  oppor- 
tunity, 520 ;  for  not  assigning  a  bail  bond,  520  ;  by  sheriff  against  a 
party,  for  giving  him  false  instructions,  whereby  he  arrested  an  im- 
proper person,  521. 

ships  and  boats :  against  the  owner  or  captain  of  a  ship  for  running  foul 
of  plaintiff's  vessel,  522;  against  the  owners  for  carelessness  of  mas- 
ter in  running  down  plainti^'s  boat,  523;  against  the  proprietors  of 
a  steam  vessel  for  causing  a  dangerous  swell  in  the  river,  whereby 
the  plaintiff's  vessel  was  swamped,  524  ;  for  untymg  plaintiff's  boat, 
by  reason  of  which  it  was  carried  by  the  current  against  a  bridge  and 
injured,  525. 

warehousemen:  for  not  forwarding  and  for  losing  goods,  525. 

water  and  watercourses:  for  obstructing  the  water  of  a  watercourse  from 
flowing  to  the  plaintiff's  mill,  and  causing  ii  at  other  times  to  rush 
with  unusual  force  against  the  plaintiff's. close,  526 ;  for  diverting 
water  from  plaintiff's  mill,  528 ;  second  count,  529 ;  third  count, 
530;  fourth  count,  531 ;  for  erecting  a  dam  above  plaintiff '«  dam, 
532;  for  erecting  a  dam  below  plaintiff's  mill  and  obstructing  the 
watercourse,  532 ;  another  form  for  the  like,  (continuing  the  obstruc- 
tion,) 533 ;  for  diverting  an  ancient  watercourse,  without  assigning 
any  special  damage,  by  a  tenant  in  fee,  534 ;  same  by  tenant  for 
years,  535  ;  for  continuing  a  weir  and  mill  race,  and  thereby  divert- 
ing  the  course  of  a  river  which  used  to  run  through  plaintiff's  land, 
whereby  he  watered  his  cattle,  535  ;  against  the  tccupier  of  land  in 
which  there  was  a  flood  hatch  of  a  reservoir  connected  with  a  stream, 
for  keeping  open  the  hatch  improperly,  whereby  plaintiff's  corn  mill 
was  not  sufflciently  supplied  with  water,  536 ;  for  spoiling  the  water 
of  a  stream  which  flowed  to  the  plaintiff's  bleaching  ground,  5S8 ; 
for  overflowing  the  plaintiff's  meadow,  539 ;  for  doing  the  same  by 
a  dam,  540;  second  count,  541 ;  for  turning  and  diverting  the  course 
of  a  navigable  canal,  whereby  the  plaintiff's  canal  boats  were  hin- 
dered from  proceeding,  542 :  second  count :  that  the  defendant  was 
possessed  of  a  mill  on  the  said  canal,  but  wrongfully,  and  at  impro- 
per times,  used  more  water  than  was  necessary,  543 ;  third  count : 
that  the  defendant  was  possessed  of  flood  gates  on  the  said  canal,  and 
wrongfully  suffered  them  to  remain  open,  whereby  the  plaintiff  was 
prevented  from  proceeding,  544 ;  against  the  commissioners  of  a 
level,  for  stopping  up  a  drain,  through  which  the  water  from  the 
plaintifTs  land  was  carried  away  therefrom,  545 ;  for  improperly 
mooring  a  vessel  in  a  river  opposite  the  plaintiff's  wharf,  and  there- 
by impeding  the  progress  of  vessels  thereto,  546. 

ways :  for  obstructing  a  way,  547. 

untnesses :  against  a  witness  who  had  been  served  with  a  subpoena  duces 
tecum,  for  neglecting  to  produce  the  papers  mentioned  in  the  sub- 
poena, whereby  the  plaintiff  was  nonsuited,  548 ;  for  fraud  in  de- 
fendant falsely  pretending  that  he  could  and  would  give  material  evi- 
dence  for  the  plaintiff,  whereby  the  plaintiff  incurred  great  expense 
in  subpoenaing  him,  whereas  he  knew  nothing,  and  plaintiff  was  non- 
suited, 560. 
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DEMURRER,  when  a  general  and  when  special  demurrer  proper*  and  what 
defects  each  reach,  625,  626 ;  when  separate  demurrers  to  each  count 
or  plea  should  be  filed,  833 ;  what  a  demurrer  admits,  833. 

in  what  case.s  it  lies :  generally,  625,  626 ;  for  omission,  mistake  or  mis- 
joinder of  parties  plaintiff  in  actions  ex  contractu,  58;  nonjoinder,  &c. 
of  defendants  in  such  cases,  75  to  79 ;  misjoinder  of  plaintiffs  in  ac- 
tions ex  delicto,  89,  90 ;  as  to  inconsistent  allegation  or  omission  of 
time,  627;  misjoinder  of  forms  or  causes  of  action,  628,  1136;  du- 
plicity, 628,629;  repugnant  promises — alternative,  629;  want  of 
certainty  ii\  stating  the  goods,  629;  omission  of  profert,  630;  omis- 
sion of  averment  of  demand  and  notice,  in  suit  against  drawer  or  in- 
dorser  of  negotiable  paper,  630;  omission  of  damages  in  declaration, 
630 ;  ple.a,  answers  part  and  professes  to  answer  the  whole  declara- 
tion, 630,  631 ;  that  plea  concludes  to  the  country,  or  vice  versa,  6^)1 ; 
plea,  double,  hypothetical  or  argumentative,  632 ;  plea,  not  positive, 
repugnant,  or  contains  negative  pregnant,  633 ;  plea,  traverses  too 
much  or  too  little,  6!M;  plea,  amounts  to  general  issue,  635;  that 
replication  is  double,  multifarious,  635,  636 ;  that  misjoinder  is  a 
departure  from  the  plea,  636,  6;57. 

general  requisites  of:  as  to  entilleing  of  the  terra,  620;  as  to  its  form, 
620,  621 ;  as  to  pointing  out,  specifically,  defects  in  adversary's 
pleading,  625,  626. 

forms  of:  general  and  special  demurrer,  620  to  625 ;  joinder  in  demurrer, 
626 ;  form  of  special  causes  of  demurrer  to  a  declaration,  627  to 
630 ;  to  a  plea,  6^30  to  635 ;  to  a  replication,  635 ;  to  a  rejoinder, 
636 ;  demurrer  to  evidence  and  joinder,  899. 

proceedings  of  the  parties  and  court  on  demtirrers :  to  be  decided  before 
the  issues  of  fact,  835;  argument  of.  833;  in  what  cases  the  first 
error  in  pleading  will  be  noticed,  833 ;  disposition  of  the  cause  on 
the  demurrer,  834. 

directions  as  to  the  journal  entries  where  there  is  a  demurrer,  834, 835. 

forms  of  journal  entries,  judgments,  ^c,  where  there  is  a  demurrer^  or 
issues  of  fact  and  law,  or  a  demurrer  only:  when  the  defendant's 
demurrer  to  a  declaration  is  overruled  and  leave  to  plead,  835  ;  when 
the  defendant's  demurrer  to  one  or  more  counts  of  the  declaration  is 
sustained,  and  trial  on  the  other  issues,  and  judgment  for  the  plain- 
tiff', 836 ;  when  the  plaintiff* 's  demurrer  to  a  plea  in  abatement  is 
sustained,  judgment  for  the  plaintiff*,  that  the  defendant  answer  over, 
8!)6;  when  the  defendant's  demurrer  to  a  replication  to  a  plea  in 
abatement  is  overruled,  judgment  for  the  plaintiff*,  that  the  defend- 
ant answer  over,  837 ;  when  the  defendant's  demurrer  to  a  declara- 
tion or  replication  is  overruled,  and  damages  assessed  by  a  jury, 
judgment  for  the  plaintiff^,  837 ;  the  like  damages  assessed  by  the 
court  in  assumpsit,  covenant,  trespass  or  case,  8^  ;  the  like  in  debt, 
on  a  penal  bond,  839;  the  like  in  debt,  on  a  single  bill,  record,  prom- 
issory note,  or  simple  contract,  dbc,  839 ;  when  the  plaintiff*'s  demur- 
rer to  a  plea  or  rejoinder  is  sustained,  judgment  for  the  plaintiff^  839 ; 
when  the  defendant's  demurrer  to  one  count  of  the  declaration  is 
overruled,  and  damages  assessed  thereon,  and  trial,  verdict  and  judg- 
ment on  the  issues  in  fact,  assumpsit,  verdict  and  judgment  for  the 
plaintiff*, 840 ;  when  the  plaintiff's  demurrer  to  a  plea  in  abatement 
-  is  overruled,  judgment  for  the  defendant,  841 ;  when  plaintifi^'s 
demurrer  to  a  plea  is  overruled,  judgment  for  the  defendant,  841 ; 
when  the  defendant's  demurrer  to  the  declaration  is  sustained,  judg* 
ment  for  the  defendant,  842 ;  when  the  defendant's  demurrer  to  a 
replication  is  sustained,  judgment  for  the  defendant,  842. 
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effect  of  judgment  on  demurrer  as  a  bar  to  another  action,  76 ;  who  pay 
costs,  991. 

DEMURRER  TO  EVIDENCE,  object  and  form  of,  &c.,  and  form  of  join- 
der in,  898,  899;  form  of  verdict  and  judgment  for  plaintiff,  948 ;  for 
defendant,  956. 

DEPARTURE,  in  pleading  what,  and  demurrers  for,  636. 

DEPOSIT,  made  by  debtor  with  third  person,  who  to  sue  for,  37. 

DEPOSITIONS,  in  what  cases  and  before  whom  taken,  871. 

notice  to  take :  its  form,  871 ;  its  service,  and  when,  871,  &72 ;  in  term 
time  unreasonable,  7. 

how  attendance  of  witness  enforced,  and  form  of  subpoena,  attachment, 
&c.,  872,  873 ;  form  of  oath  and  affirmation,  874 ;  form  of  deposi- 
tion, and  how  certified  and  authenticated,  875, 876. 

filing  of,  regulated  by  rules  in  different  circuits,  877 ;  notice  of  filing  if 
in  term,  877. 

in  chancery  cases  in  Supreme  Court  to  be  filed  ten  days  before  court,  8. 

opening  of:  in  Supreme  Court,  877;  in  Common  Pleas,  877. 

exceptions  to :  how  to  be  made,  878 ;  when  to  be  filed,  878 ;  what  are 
proper  exceptions,  and  when  waived,  877,  878,  848 ;  form  of  excep- 
tions, 878  ;  when  to  be  called  up  and  heard,  848. 

in  what  cases  depositions  used  on  the  Urial  below  may  be  used  on  appeal, 

878. 

if  both  parties  attended,  they  have  a  joint  interest  in  the  deposition,  7. 

DEPUTY  SHERIFF,  how  far  liable,  &c.,  for  official  misconduct,  97. 

DESCENT,  form  of  statement  of  title  by,  in  pleading,  416 ;  how  proved,  829. 

DETINUE  — 

nature  of  the  action  and  when  it  lies,  15;  form  of  declaration  in,  689; 
form  of  plea  in,  757;  forms  of  verdict  and  judgment  in,  976,  977. 

DEVASTAVIT,  form  of  scire  facias  for,  1118. 

DEVISE,  form  of  statement  of  title  by,  in  pleadings,  417 ;  how  proved,  829. 

DEVISEE  — 

form  of  declarations  by :  against  lessee,  396 ;  on  covenant  of  warranty, 
407. 

DIMINUTION,  form  of  suggestion  of:  in  what  cases  it  may  be  made  and 
forms  of  proceeding,  1178  to  1181. 

DISCLAIMER,  plea  in  trespass  oU  and  tender  of  amends,  767. 

DISCONTINUANCE,  form  of  judgment  of,  956. 

DISTRIBUTION:  of  money  made  on  an  execution,  1056;  of  money  among 
creditors  in  attachment,  1202 ;  in  proceedings  against  watercraft,  1209. 
DOCKET  — 

trial  docket :  how  made  out,  1 1 ;  in  what  order  cases  called  and  disposed 
of,  11 ;  putting  ofi*  trial  where  case  called,  848,  849. 

DOCUMENTS,  PUBLIC,  RECORDS,  &c.,  copies  of  which  may  be  given 
in  evidence  and  how  authenticated,  861,  866. 

DOGS.    See  Animala.    Dedaratione.    Pka$  and  Pleading, 

DOORS.     See  Breaking  open  Doors. 

DORMANT  JUDGMENT,  1003, 1004 ;  scire  facias  to  revive,  1096. 

DORMANT  PARTNER,  need  not  be  joined  in  suit  against  the  firiQ,  6S$. 

89 
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DOWER,  form  of  assignment  of,  dbc.,  on  petition  by  executor  or  adoiinistialor 
to  sell  real  estate,  1266,  1267;  in  partition,  1241. 

DRAWER.     See  Declaraiiona.     Bills  of  Exchange, 

DUPLICITY,  in  pleading,  what,  664,  632 ;  demurrer  for,  632. 

DURESS,  form  of  pleas  and  replications  thereto,  736,  737. 

EJECTMENT,  history  and  nature  of  the  action  and  for  what  it  lies,  25,  26 ; 
declaration  substitute  for  process,  106  ;  form  of  declaration  in,  and  re- 
quisites of,  603  to  606;  filing,  &c.,  the  declaration,  817,  818. 

service  of  the  declaration  in:  its  object,  and  when  to  be  served,  818 ;  by 
whom  and  upon  whom  to  be  served,  819;  how  served,  820,  821 ;  the 
affidavit  of  service  and  forms  thereof,  821, 822. 

proceedings  when  lessor  of  plaintiff  is  unknown  or  a  non-resident,  823; 
judgment  by  default,  consolidation  of  actions,  823,  824 ;  who  may 
defend,  824,  825;  how  a  person  may  be  let  in  to  defend  and  form  of 
motion  for  that  purpose,  825,  826 ;  the  common  consent  rule,  and 
plea  and  form  thereof,  826,  827;  special  consent  rule,  827 ;  order  of 
survey  and  survey,  827,  828. 

the  trial:  what  title  will  support  the  action,  generally,  828  to  830;  what 
can  in  general  be  set  up  as  a  defence,  830,  831. 

forms  of  verdicts  and  judgments  in,  986,  967;  form  of  execution,  1018, 
1019;  its  service,  &c.,  1065,  1066;  when  writ  of  restitution  will 
issue  and  its  form,  1066,  1067. 

proceedings  under  occupying  claimant  law,  with  forms,  1067  to  1060. 
See  Occupying  Ciaimant. 

ELECTION  OF  ACTIONS,  27, 28. 

ENTRIES  ON  JOURNAL.  As  to  verdicts  and  judgments,  see  VerdieU. 
Judgments. 

commencement  of  term,  1253 ;  empanelling  grand  jury,  1254,  1255 ;  in- 
dictments found,  1255;  probate  of  will  and  giant  of  letters,  1255  to 
1257;  will  from  another  state  ordered  to  be  recorded,  1258;  appoint- 
ment of  administrator;  appointment  of  guardian,  1271 ;  naturalization, 
&c.,  of  aliens,  1274  to  1276;  insolvent  debtor's  certificate,  1276* 
1277;  in  bastardy  case,  1277. 

licences:  to  marry,  1272;  to  auctioneer,  1272;  tci  tavern  keeper,  and  re- 
fusal, 1273;  to  attorney,  1273. 

in  course  of  settlement  of  decedent* s  estate:  further  time,  1260;  repre- 
sentation of  probable  insolvency  of  estate,  &c.,  1261  ;  ordering  to 
complete  real  contract,  1270 ;  ordering  payment  of  dividend,  1261 ; 
order  for  citation,  1261 ;  reference  of  accounts  to  master,  1262;  final 
settlement,  1262. 

relating  to  sale  of  real  estate  by  administrator  or  executor  :  ordering  ap- 
praisement and  assignment  of  dower,  1266;  ordering  appraisement 
and  sale  when  no  dower  to  be  assigned,  1266 ;  confirmation  of  dower 
and  ordering  sale,  1267 ;  confirmation  of  sale,  1269. 

ordering  administrator  to  complete  real  contract  of  intestate,  1270. 

forms  of  orders t  ^c*,  in  common  law  actions  pending^  and  before  the  tried: 
for  security  for  costs,  1 12 ;  proceedings  against  defendant  by  procla- 
mation, 1 17;  for  a  capias  ad  respondendum  to  issue,  143;  in  proceeduiga 
against  sherifiT  ruling  him  to  bring  in  the  body  of  the  defendant,  162, 
163;  allowance  of  bail,  who  justify,  173;  on  amercement  of  sheriflT 
and  order  to  bring  in  the  body  of  the  defendant,  162,  163 ;  prayer  of 
oyer,  613 ;  to  make  parties  defendants  in  ejectment,  825,  826 ;  com- 
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mon  consent  rule  and  plea  in  ejectment,  826,827;  for  survey  in 
ejectment,  827;  change  of  venue,  846,847;  continuance,  851 ;  de- 
murrer overruled  and  leave  to  plead,  8:)6,  836;  demurrer  to  plea  in 
abatement,  &c.,  sustained,  836,  837 ;  see  Judgments  ;  for  special  or 
struck  jury,  855 ;  for  view  by  jury,  868 ;  for  the  production  of  books 
and  papers,  870;  for  a  dedimus  potestatum,  879;  for  attachment 
against  witness,  886;  nolle  prosequi,  901 ;  setting  aside  proceedings 
for  irregularity,  1129:  amendment,  1131;  suggesfing  decease  of 
plaintifi*or  defendant,  1089  ;  making  executor  or  administrator  party 
to  the  suit  by  consent,  1088;  for  citation  in  such  case,  1089 ;  where 
recognizance  on  appeal  is  insufficient  in  forn)  or  amount,  or  surety 
wanted  as  a  witness,  1 186,  1 187  ;  reference  of  cause  to  arbitration, 
1225,  1226. 

forms  of  orders,  ^'C,  on  the  tried  of  common  law  actions :  to  bring  up 
prisoner  to  testify,  887;  for  an  attachment  against  witness,  886; 
challenge  to  the  array,  890 ;  demurrer  to  the  evidence,  898,  899  ; 
joinder  therein,  899,  900;  nolle  prosequi  to  one  or  more  counts,  or 
one  or  more  of  the  defendants,  901 ;  juror  withdrawn  and  cause  con- 
tinued, 902 ;  change  of  recognizance  on  appeal,  1 186. 

forms  of  entries  in  common  law  actions  after  trial  and  before  judgment : 
for  a  new  trial,  927 ;  new  trial  allowed  —  overruled,  928  ;  motion  in 
arrest  of  judgment — overruled  — sustained,  980;  suggestion  of  the 
death  of  one  of  the  defendants  after  verdict  and  before  judgment,  949. 

forms  of  entries  in  common  law  actions  after  judgment :  motion  for,  and 
setting  aside  judgment,  1001 ;  satisfaction,  1005 ;  confinnation  of 
salo  by  sherifi',  1046 ;  directing  present  sheriff  to  make  deed,  1047  ; 
distribution  of  money  made  on  execution,  1056,  1057 ;  allowance  of 
ca.  sa.,  1062 ;  in  proceedings  under  the  occupying  claimant  law, 
1070,  1071,  1076,  1079  ;  on  amercement  of  sheriff  on  final  process, 
1085;  render  of  principal  in  discharge  of  special  bail,  KW;  on  al- 
lowing certiorari  by  supreme  court,  1168  ;  by  common  pleas,  1172; 
order  on  mandate  from  supreme  court,  1157. 

in  cases  of  attachment  against  absconding  or  non-resident  debtor:  first 
default,  1198;  examination  of  garnishee,  1198,  1199;  order  for  sale 
of  perishable  property  and  livestock,  1199;  proof  of  publication  of 
notice  and  second  default,  1200 ;  judgments  and  order  of  sale  of  pro- 
perty, 1201 ;  distribution  of  proceeds,  1202 ;  against  garnishee,  1204, 
1205. 

arbitrament^  and  awards:  reference  waiving  all  exceptions,  1225;  an- 
other reference,  1226;  judgment  thereon,  1128;  orders,  judgment, 
&c.,  where  arbitration  bond  made,  1223  to  1225. 

in  eases  of  partition:  appointment  of  guardian  ad  litem,  1288  ;  ordering 
partition,^  1288 ;  confirmation  of  partition,  1241 ;  confirmation  of  elec- 
tion, 1242;  oidering  sale,  1248;  confirmation  of  sale,  1248. 

on  habeas  corpus:  allowance,  1247;  discharge  of  prisoner,  1252;  re- 
manding prisoner,  1252. 

ENTRY,  FORCIBLE,  proceedings  in  certiorari,  1172,  1178,  1175,  1176. 

EaUITABLE  ESTATE,  not  liable  to  levy  on  execution,  1088 ;  not  sufficient 
to  sustain  ejectment,  828. 

ERROR,  nature  of  the  writ,  and  from  what  courts  issued,  1188. 

for  what  it  lies:  generally,  1184:  on  account  of  omission,  or  mistake,  or 
misjoinder  of  parties,  plaintiff  in  actions,  ex-cootractu,  68, 59 ;  or  of 
defendants  in  such  cases,  75;  or  of  plaintiff  in  actions  ex  delicto^ 
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89,  90 ;  error  as  to  parties,  1 186  ;  as  to  service  of  process  in  the  or- 
iginal action,  1186;  errors  in  the  pleadings  below,  1187;  in  the  ad- 
mission and  rejection  of  evidence,  1138;  the  charge  of  the  coart, 
1188,  1139;  the  verdict,  1189;  the  judgment,  1140;  errurs  in  other 
proceedings  in  the  cause,  1 140. 

by  and  against  whom  to  be  sued  out,  1141;  when  and  within  what  time 
the  writ  may  be  sued  out,  1142; 

the  issuing,  service  and  return  of  the  writ,  (supreme  court  to  the  court  of 
common  pleas:)  prascipe  for  the  writ,  1148  ;  form  of  the  writ,  1 148 ; 
the  service  of  the  writ ;  how  executed  by  the  clerk  of  the  court  of 
common  pleas,  and  form  of  return  thereon,  1 144. 

supersedeas,  and  proceedings  to  obtain  the  same  unth  forms :  in  what 
cases  supersedeas  bond  required,  1 145 ;  form  of  supersedeas  bond, 
1 146. 

notice  and  citation,  and  service  thereof,  1147;  the  assignment  of  errors, 
1148. 

pleadings  in  error:  form  of  common  joinder,  1149;  plea  of  release  of 
errors,  1149;  brief  and  argument,  1150. 

judgment  in  error :  as  to  amount,  and  form,  1 150;  as  to  costs,  991 ;  form 
of  judgment  of  affirmance  on  default,  with  penalty,  1151 ;  judgment 
of  affirmance  on  hearing,  without  penalty,  1152;  judgment  of  re- 
versal, 1152;  judgment  of  reversal,  and  judgment  for  plaintiff  in  the 
supreme  court,  1158 ;  judgment  of  reversal,  and  cause  remanded  by 
procedendo  for  final  judgment,  1158  ;  judgment  of  reversal  in  part, 
and  affirmance  in  part,  1154. 

proceedings  on  judgment  in  error:  mandate  from  the  supreme  court, 
1154;  form  of  mandate  on  jud^ent  of  affirmance,  1155;  form  of 
mandate  on  judgment  of  reversal  1156 ;  order  of  the  court  of  com- 
mon pleas  on  mandate  from  the  supreme  court,  with  forms,  1166; 
writ  of  procedendo,  and  form  thereof,  1 158 ;  restitution,  and  form  of 
writ,  1159. 

brief  in  the  supreme  court,  7. 

proceedings  on  a  writ  of  error  from  the  court  in  bank  to  the  supreme  court, 
1160,  1161. 

error  coram  nobis  in  common  pleas,  in  what  cases  allowed,  and  forms  d* 
assignment,  notice,  affidavit,  writ,  citation  and  pleadings,  1161  to 
1165. 

error  coram  nobis  in  supreme  court,  1165. 

ESCAPE  — 

on  capias  ad  respondendum,  effect  and  liability  of  sheriff,  ^.,  158,  159 ; 
on  ca.  sa.,  and  effect,  &cc,,  1064 ;  forms  of  declarations  against  sher- 
iff for,  447  to  451 ;  forms  of  pleas,  dbc,  to,  787  to  740. 

ESCROW,  form  of  plea  that  bond  delivered  as,  741. 

ESTATE,  in  real  estate  how  proved  in  ejectment,  828  to  880 ;  statement  of 
title  in  pleading,  412,  et  seq. 

ESTOPPEL,  pleas  and  replication  of,  654,  691 ;  nature  of  title  to  land  by  es- 
toppel, 829, 880. 

EVICTION,  form  of  pleas  of,  746 ;  statement  of  in  declaration,  408. 

EVIDENCE.  See  Depositions,  In  suit  against  a  surviving  joint  contractor, 
62;  in  action  ex  contractu  where  there  are  two  or  mor^  defendants,  75; 
in  actions  ex  delicto  against  two  or  more,  90,  91 ;  see  Jigent* 
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what  may  be  given  in  evidence  under  the  common  counts :  in  the  count 
for  goods  bargained  and  sold  and  delivered,  204  to  207 ;  the  count  for 
work,  labor,  and  materials,  207  to  212;  on  the  money  counts  gener- 
ally, 212,  213 ;  money  lent,  213 ;  money  paid,  laid  out  and  expend- 
ed, 213,  214 ;  money  had  and  received,  214,  215 ;  account  stated 
215,  216. 

what  may  be  given  in  evidence  under  the  general  issue:  in  assumpsit, 
659,  660  ;  nil  debet  in  debt,  717 ;  non  est  factum  in  debt,  719,  720 ; 
non  est  factum  in  covenant,  749  ;  upon  the  general  issue  in  trespass, 
767;  in  case,  758;  in  replevin,  816. 

evidence  on  particular  issues:  coverture,  688;  infancy;  the  goods  sold 
infant  necessaries,  or  a  new  promise,  696 ;  on  replication  to  plea  of 
the  statute  of  limitations,  that  action  accrued  within,  &c.,  700;  non 
detinet  in  replevin,  816;  in  ejectment,  828  to  831 ;  on  payment  of 
money  into  court  on  plea  of  tender,  &c.,  610. 

object  and  form  of  demurrer  to  evidence,  and  form  of  joinder  in,  898,899. 

authentication  and  proof  of : 

foreign  laws,  861  ;  records  of  courts  of  this  state  and  sister  states, 
861,  862,  378,  379 ;  files  of  the  courts  of  this  state,  862,  863 ;  offi- 
cial registers  and  writings  quasi  of  record  not  appertaining  to  courts, 
863  to  865 ;  written  instruments  of  a  private  nature,  866  ;  entries  in 
corporation  books,  866, 867. 

in  what  cases  proof  of  the  execution  of  instruments  ofiered  in  evidence  is 
dispensed  with,  662 ;  how  proved  when  the  proof  is  not  dispensed 
with,  866,  867 ;  copies  which  are  admitted  in  evidence,  861  to  866. 

after  notice  to  produce  papers,  parol  evidence  will  be  received  of  contents, 
867. 
EXAMINATION  of  witnesses,  896. 

EXCEPTIONS  — 

biU  of:  in  what  cases  it  may  be  taken  generally,  902,  903 ;  on  non- 
suit, or  refusing  motion  for  non-suit,  897,  900;  when  to  be  taken,  904, 
905;  how  taken  and  settled,  and  what  to  contain,  905,  906  ;  forms 
of,  906  to  909. 
to  special  bail,  form  of,  and  proceedings,  171,  et  seq. 
to  depositions :  where  to  be  filed,  878 ;  what  are  proper  exceptions  and 
when  waived,  848 ;  877,  878  ;  when  to  be  called  up  and  heard,  848. 
EXCHANGE  BILL  OF.    See  Bill  of  Exchange. 

EXCHANGE,  forms  of  declarations,  dbc.,  on  exchange  of  property,  269,5270. 
EXCUSE,  plea  of  for  non  performance,  730. 

EXECUTION  — 

issuing  of:  generally,  1011;  by  court  in  bank,  2;  by  the  supreme 
court,  1154  ;  for  costs,  996,  997 ;  efiect  of  not  issuing  oi^  within  ten 
days  after  judgment,  1007,  1008 ;  effect  of  not  issuing  of  and  mak- 
ing a  levy  within  one  year,  1008  to  1010 ;  to  what  counties  issued, 
1011;  precipe  for,  generally,  1012;  prsBcipe  focca.  sa.,  1061;  in 
what  cases,  and  how  ca.  sa.  issued,  with  forms  of  affidavit,  allowance, 
&c.,  1058  to  1062 ;  when  alias,  or  rendi  issued,  1058 ;  by  sheriffon 
judgment  after  amercement,  1086. 
forms  of:  fi.  fa.  on  judgment  or  decree  for  money,  1012;  on  mandate 
from  supreme  court,  1013 ;  against  principal  and  sureties,  1013 ; 
when  defendant  is  made  party  by  scire  iiacias,  1014  ;  on  suggestion 
of  further  breaches  after  judgment  for  penalty,   1014 ;  by  common 
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EXECUTION  —  (Continued.) 

pleas  on  justices  judgment,  1016;  for  costs,  1010  ;  after  a  levy  of 
part,  1016;  venditioni  exponas,  1017;  the  like  with  fi.  fa.  clause, 
1018  ;  capias  ad  satisfaciendum,  habere  facias  in  ejectment,  1018 ; 
the  like  in  double  demise,  1019;  in  detinue,  1020;  in  attachment 
against  debtor,  1202.   . 

indorsements  on:  what,  and  forms  of,  generally,  1021,  1022;  what  to  be 
indorsed  on  ca.  sa.  besides  debt  and  costs,  when  issued  to  another 
county,  1022. 

returns  to:  forms  of  returns  to,  generally,  1051  to  1055;  return  to  ca.  sa. 
same  as  to  capias  ad  respondendum  except  no  bail  taken,  1064  ; 
(forms  of  returns  to  ca.  ad  res.  151  to  153,  Nos.  1,  3,  7,  9,  10,  11.) 

recording  of  returns,  1022. 

return  of:  when,  in  general,  to  be  made,  1022 ;  exception,  1022. 

as  to  proceedings^  oh  execution^  against  personal  property :  what  is  ex- 
empt, 1024  to  1026;  what  not,  1026  to  1028;  the  duty  of  the  offi- 
cer to  search  for  goods,  1029 ;  liability  for  levy  on  wrong  goods,  1029; 
mode  of  making  a  levy,  and  removal  of  goods,  1030,  1031 ;  effect  of 
the  sheriff*  paying  the  execution  himself,  1031 ;  the  general  effect  of 
the  levy  upon  goods — responsibility  of  the  officer  for  their  safe  keep^ 
ing,  dbc,  lOtM,  1032;  the  effect  of  staying  the  execution,  &c.,  after 
the  levy,  1032 ;  trial  of  right  of  property  taken  by  the  sheriff*,  with 
form  of  bond  of  indemnity,  &c.,  1033  to  1035;  the  bond  for  the  re- 
delivery of  property,  and  its  effect,  1035 ;  expenses  of  keeping  live 
stock,  1037 ;  advertisement  of  the  sale  of  goods,  1037 ;  how  the  sale 
of  goods  to  be  conducted,  1037. 

o<  to  proceedings^  on  execution^  against  real  estate :  what  kind  of  an  es- 
tate, in  landsf  is  subject  to  levy  and  sale  upon  a  judgment,  1038  to 
1040;  when  and  how  levy  made,  1040  to  1042;  when  there  are 
two  or  more  executions,  1041 ;  appraisement,  1042  to  1044 ;  setting 
aside  appraisement,  1044 ;  the  advertisement  and  sale,  1044 ;  confir- 
mation of  sale,  1046 ;  deed  of  the  sheriff*,  1047 ;  the  rights  of  pur- 
chasers of  lands  from  the  judgment  debtor,  as  against  the  judgment 
creditor  and  purchasers  under  the  judgment,  1050;  forms  of  returns 
to  fieri  facias  and  venditioni  exponas,  1051  to  1055 ;  amendment  of 
return,  1055 ;  setting  aside  levy,  1056 ;  distribution  of  money  made, 
1056. 

as  to  proceedings  on^  in  qectmerU:  generally,  1065^  1066;  when  there 
is  an  occupying  claimant,  1070. 

effect  of  the  death  of  either  party  to  the  judgment  or  decree  after  levy 
made,  1092. 

setting  aside  irregular  proceedings  on,  by  scire  facias,  1095. 

EXECUTORS.  See,  as  to  the  law,  &c.,  common  to  executors  and  adminis- 
trators, Administrators;  probate  of  will,  ^.,  1255,  et  seq. ;  form  of 
bond  and  letters,  1258;  whether  all  must  join  in  an  action,  63;  effect  of 
marriage  of  executrix,  52;  liability  where  decedent  left  a  surviving  co- 
obligor,  59 ;  when  proper  parties  defendants,  69,  70;  not  disc  barged  of 
debt  by  being  appointed  executor,  70 ;  executor  de  son  tort,  70. 

forms  of  declarations  by  and  against,  271  to  273, 397,  587,  588 ;  see  Deo 
larations;  Mmmistrators ;  forms  of  pleas  by  and  replications 
thereto,  ^^,  693 ;  directions  as  to  forms  of  pleas  of,  in  debt,  741. 

EXEMPLIFICATION  OF  RECORD,  form  of  certificate  to,  861,862. 
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EXEMPTION :  wJbat  penonal  property  is  exempt  from  execution,  10^  to 
1026 ;  what  real  estate  is  exempt  from  execution^  1038  to  1040. 

EXONERETUR,  iadorsement  of,  and  form,  1 100. 

EXPENSES.    See  Costs. 

EXTORTION,  reference  to  forms  of  declarations  for,  372. 

FACTOR,  what,  43 ;  suits  by,  43. 

FALSE  IMPRISONMENT,  form  of  declaration  for,  592 ;  see  Declarations. 
Pleas  and  Pleading. 

FARRIER,  form  of  declaration  against,  for  negligence,  274. 

FEES.    See  Costs. 

FEE  SIMPLE,  statement  of  title  in  pleadings,  412. 

FEE  TAIL,  statement  of  title  in  pleading,  413. 

FEIGNED  ISSUE,  form  of  declaration  on,  276. 

FEME  COVERT.  See  Husband  and  Wife.  Marriage.  Privilege  from 
arrest,  122. 

FEME  SOLE.     See  Marriage.    Privilege  from  arrest,  122. 

FENCES,  liability  of  parties  for  trespassing  animals,  99 ;  form  of  declaration, 
451 ;  see  Pleas  and  Pleading. 

FIELD  NOTES,  copies  of  which  are  evidence,  863, 864. 

FIERI  FACIAS,  description  of,  1010;  issuing  and  precipe  for,  1011,  1012; 
forms  of,  1012  to  1016;  when  alias  may  issue,  1058;  proceedings  un- 
der as  to  goods,  with  forms*  1024  to  1028;  see  Execution;  proceedings 
on  as  to  real  estate,  with  forms,  1038  to  1050 ;  see  Execution  ;  forms  of 
returns  to,  1051  to  1055. 

FILES,  of  supreme  court  cannot  be  taken  out,  8. 

FIRE  INSURANCE,  form  of  declaration  on,  388. 

FIRM.    See  Companies.    Partners. 

FIXTURES,  form  of  count  for,  275;  what  can  be  taken  on  execution,  1027. 

FORBEARANCE,  law  and  forms  of  declarations  on  promises  to  pay,  &c.,  if 
plaintiff  will  do,  or  forbear  to  do,  certain  things,  276,  277;  see  Declara- 
tions upon  Cruaranty. 

FORCIBLE  ENTRY  AND  DETAINER,  within  what  time  certiorari  may 
issue,  1172;  form  of  certiorari  bond,  1173;  form  of  proceedings  and 
judgment  on,  1 175,  1 177. 

FOREIGN  ATTACHMENT.    See  Jittachment. 

FOREIGN  JUDGMENT  OR  RECORD,  its  legal  effect,  878,  379 ;  how 
authenticated,  861,  862. 

FOREIGN  STATUTE,  how  proved,  861. 

FOREIGNERS,  forms  relating  to  naturalization  of,  1274  to  1276. 

FORMER  RECOVERY,  in  what  cases  it  may  be  pleaded,  32,  33,  91,  92; 
form  of  plea  of,  and  replication  thereto,  697,  698. 

FORMS.  See  the  names  of  the  various  writs,  and  the  title  of  the  subject 
matter  of  the  form;  and  see  Entries  on  the  Journal.  Verdicts. 
Judgments. 

FRAUD,  form  of  action,  &c.,  where  goods  obtained  on  credit  by  fraud,  20. 

forms  of  declarations  for,  452  to  471 ;  see  Declarations;  recovery  of  mo- 
ney paid,  214. 

form  of  pleas,  &c.,  that  release  or  specialty  was  obtained  by  fraud,  and 
replications  thereto,  742,  707,  708, 
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FRAUDS,  STATUTE  OF,  form  of  pleas  setting  up,  688, 693 ;  damages  for 
fraud,  911. 

FREIGHT,  common  count  for,  258;  count  by  railroad  company  for,  332. 

FRESH  PURSUIT,  158. 

FURNITURE,  exempt  from  execution,  1024,  1925. 

GAOL  AND  GAOLER.     See  Jail  and  Jailer.    Prison. 

GARNISHEE,  proceedings  against  in  attachment,  1191,  1192,  1197,  1198, 
1203  to  1206 ;  see  Attachment. 

GENERAL  ISSUE— 

forma  of,  and  what  may  be  given  in  evidence  under:  assumpsit,  659 ; 
debt,  717 ;  covenant,  (non  est  factum)  749 ;  trespass,  767 ;  case,  758 ; 
replevin,  816. 

GOODS  AND  CHATTELS.     See  Execution.     Sales. 

GOOD  WILL,  of  business,  form  of  declaration  for  price  of,  278. 

GRAND  JURY,  issuing  service  and  return  to  venire,  853  to  855 ;  form  of 
oath  to,  1254 ;  journal  entry  of  empanelling  and  presentation  of  indict- 
'ments,  1254, 1255. 

GUARANTY,  must  be  specially  declared  on,  212 ;  when  contract  deemed 
collateral  and  when  an  original,  joint  promise,  59,  60 ;  law  relating  to, 
279  to  282 ;  forms  of  declarations  on,  279  to  285. 

GUARDIAN ;  see  Prochein  Amy ;  appointment,  bond  and  letters,  1271  ; 
order  for,  and  citation  against,  1261 ;  in  what  cases,  when  and  how 
guardian  ad  litem  appointed  for  infant  defendant,  71,  72. 

commencement  of  declaration  by  the  guardian  of  an  idiot,  or  insane  per- 
son, 194. 

HABEAS  CORPORA  JURATORUM,  in  what  cases  issued,  proceedings 
on,  and  form  of,  858. 

HABEAS  CORPUS,  in  what  cases  allowed,  1245;  form  of  application, 
1245,  1246 ;  allowance,  1246,  1247 ;  issuing  and  form  of  writ,  1247, 
1248 ;  service,  execution,  return,  1249, 1250;  proceedings  after  return, 
with  forms,  1250,  1252. 

HABEAS  CORPUS  AD  TESTIFICANDUM,  when  issued,  affidavit  to 
procure,  and  its  form,  dbc,  887,  888. 

HABERE  FACIAS  POSSESSIONEM  — 

form  of  writ,  1018,  1019 ;  how  executed,  1065,  1066. 

HAD  AND  RGCEIVED,  common  count  for  in  assumpsit,  217;  in  debt, 
349  ;  what  may  be  given  in  evidence  under  this  count,  212  to  215. 

HEIRS— 

when  proper  plaintiffs  to  an  action,  51 ;  what  covenants  to  ancestor,  &c., 
pass  to  heirs,  46  to  50 ;  when  proper  defendants,  69,  70 ;  form  of  plea  of 
rien  per  descent,  and  replication  thereto,  743 ;  when  made  parties  to  a  suit 
pending  against  ancestor,  1090;  scire  facias  against,  1091 ;  and  form  of, 
1119. 

forms  of  declarations  by  heirs  against  lessee,  395 ;  on  covenant  of  warranty, 
408,407. 

HIGHWAY,  action  by  owner  of  the  land  over  which  it  passes,  25. 

form  of  declaration  by  supervisor  lor  obstructing,  372  ;  form  of  plea,  dbc., 
justifying  trespass,  798,  803. 

HIRE  OF  GrOODS,  forms  of  declarations  against  hirer,  for  price  and  for 
carelessness,  &c.,  in  assumpsit,  286,  287 ;  in  case,  428. 
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H0R8ES.     See  Animals. 

/ortM  of  declarations  relating  to :  for  keep  of,  267 ;  on  warranty  of, 
339,343;  against  hirer  tor  injury  to,  431  to  433;  fraud  in  sale 
453,  fraud  in  exchange,  464,  465. 

HOUSE,     See  Breaking  open  Doors, 

HUSBAND  AND  WIFE;  see  Marriage ^  what  causes  of  action  may  be 
joined  in  one  action  against,  30;  when  they  should  be  joined  as  plain* 
tifis  and  when  not,  53  to  55  ;  what  property,  &c,j  of  the  wife  survives 
to  her,  and  what  the  husband  entitled  to  after  her  decease,  id.  ib.  ; 
when  proper  parties  defendants  in  actions  ex  contractu,  and  when  not, 
70,  71 ;  efiect  of  death  of  husband  or  wife  on  contracts  made  by  the 
wife  before  her  marriage,  71  ;  who  to  be  sued  on  contract  made  by  a 
married  woman  and  others,  71 ;  effect  of  nonjoinder  or  misjoinder,  &c., 
as  defendants,  in  actions  ex  contractu,  79;  plaintiffs  in  ac(tions  ex 
delicto,  87  to  89;  defendants  in  such  case,  101,  102;  survivorahip  in 
such  case,  8S,  89 ;  effect  of  misjoinder,  &c.,  in  such  case,  89,  90,  103. 

forms  of  declarations  by  and  against:  on  bill  of  exchange,  253 ;  on  prom- 
issory note,  312 ;  in  other  cases  in  assumpsit,  287, 288 ;  for  criminal 
conversation,  assault,  &c.,  enticing  away,  or  harboring  wife,  471, 
472,  594,  595 ;  on  bond,  358,  359  ;  by  trustee  on  deed  of  separation, 
381. 

forms  of  general  issue  in  assumpsit  by,  694 ;  directions  and  references  to 
forms  of  pleas  in  debt,  743 ;  what  personal  property  of  the  wife  ex- 
empt from  execution,  1025 ;  what  real  estate  of  wife  exempt,  1040 ; 
scire  facias  by  and  against  on  judgment,  1 1 14,  1115. 

IDIOTS.     See  Declarations. 

IMMATERIAL  ISSUE,  what,  and  proceedings  on,  931,  1127. 

IMPRISONMENT.  See  Arrest.  Prisoner.  Declarations.  Pleas  and 
Pleading. 

IMPROVEMENTS,  assessment  under  occupying  claimant  law,  1074 ;  order 
for  valuation  on  redemption  of  land  sold  for  taxes,  1278. 

INCLOSURE.     See  Pleas  and  Pleading. 
INCUMBRANCE— 

covenant  against :  who  may  sue  on,  46,  47 ;  who  may  be  sued  on,  69, 70, 
74;  form  of  declaration  on,  409. 

INDEBITATUS  ASSUMPSIT,  form  of  counts,  216,  217;  what  may  be 
given  in  evidence  under,  204  to  216. 

INDEBITATUS  IN  DEBT,  form  of  counts,  348 ;  what  may  be  given  in 
evidence  under,  204  to  216. 

INDEMNITY,  forms  of  declarations  upon,  288  to  292;  bond  to  sheriff,  1035; 
for  redelivery  of  property  levied  on,  1031. 

INDEMNITY  BOND,  form  of,  to  sheriff  where  property  levied  on  is  claimed 
by  third  person,  1035 ;  for  redelivery  of  property  levied  on,  1036. 

INDORSEMENT:  see  Costs;  on  summons.  111 ;  on  capias  ad  responden- 
dum, and  efiect  of  not  making,  145;  on  executions  generally,  and 
forms,  1021,  1022;  what  must  be  indorsed  on  a  capias  ad  satisfacien- 
dum, besides  debt  and  costs,  when  issued  to  another  county,  1022. 

INDUCEMENT,  form  and  law  relating  to,  in  libel  and  slander,  556,  557 ; 
552,  et  seq. 

INFANCY  AND  INFANTS— 

when  the  parent  and  when  the  child  may  sue  in  actions  ex  contractu,  66 ; 
how  infants  must  sue,  56 ;  their  liability  for  costs,  56 ;  suits  ex  con- 
90 
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INFANCY  AND  INFANTS  —  (Continued,) 

tractu  against,  71,  72 ;  upon  promise,  dbc.  of  infant  and  oihexs  how 
to  sue,  &c.,  71,  75,  76 ;  bow  to  defend,  and  how  and  when  guardian 
ad  litem  appointed,  71, 72 ;  parties  plaintiff  in  actions  ex  delicto,  81 ; 
parties  defendants  in  such  cases,  90. 

forms  of  pleas  and  replications  in  suits  against  infants,  694,  697,  744; 
forms  of  verdicts  on  issue^  of,  950, 943.  ^ 

INFORMER,  commencement  of  declaration  by,  195. 

INITIALS,  when  actions  may  be  brought,  without  inserting  in  process,  &c., 
the  christian  name,  1280;  48  vol.  Slat.  114,  115. 

INJUNCTION.     See  Declarations.     Pleas  and  Pleading. 

INNS  AND  INN-KEEPERS,  form  of  action  against,  19;  form  of  grant  of 
license  to  keep,  and  refusal,  1273. 

INNUENDO,  object  and  Jaw  relating  to,  563,  554. 

IN  NULLO  EST  ERRATUM,  1149. 

INQUISITION.     See  Appraisement  and  Appraisers. 

INSANE  PERSON,  form  of  declaration  by  guardian  of,  194. 

INSOLVENT  DEBTOR,  grant  of  certificate  to,  1276,  1277 ;  see  Commis- 
sioner of  Insolvents  ;  how  discharged  from  arrest  on  capias  ad  respon- 
dendum, 160,  122;  on  ca.  sa.,  1062, 160. 

INSPECTION,  by  jury,  857. 

INSTALLMENTS,  suits  for  each,  as  due,  S3;  declaration  for,  378 ;  see  In- 
terest, 

INSURANCE  — 

form  of  declaration  on  policy  of,  387  to  390 ;  form  of  pleas,  751. 

INTEREST,  what  can  be  charged  by  state  banks,  dbc.,  of  Ohioi  712»  713 ; 
general  rules  relating  to  in  other  cases,  915  to  917. 

INTERROGATORIES,  form  of  on  attachment  for  contempt,  1224 ;  to  gar- 
nishee in  attachment,  1198. 

IN VEINTORY,  of  property  attached,  1193;  of  property  taken  on  warrant 
against  watercraft,  1215 1  of  property  remaining  unsold  on  execution, 
1053. 

IRREGULARITY,  which  is  cured  by  appearance,  118;  how  waived,  and 
when  proceedings  set  aside  on  account  of,  1128, 1129. 

ISSUES.     See  Pleas  and  Pleading. 

JAIL,  lodging  defendant  in  when  taken  on  mesne  process,  150 ;  or  a  ca.  sa., 
1062 ;  who  to  pay  for  keeping,  1064 ;  see  Prisoner. 

JEOFAILS,  statute  and  law  relating4o  defects,  &c.,  in  pleadings  and  proceed- 
ings, 1130,  1131,  1128,  1129;  see  Amendment.  Setting  aside  Pro- 
ceedings. 

JOINDER:  see  Parties  to  Actions^  Nonjoinder;  Misjoinder;  of  difierept 
causes  of  action  in  one  suit,  ^,  30,  31 ;  of  makers  and  indoxseis,  &c., 
of  negotiable  paper,  29. 

JOINT  ACTION.     See  Parties  to  Actions. 

JOINT  CONTRACTORS :  see  Parties  to  Actions;  Noiyoinder;  Misjoinder; 
where  and  how  sued  when  they  reside  m  diflerent  counties,  10, 1279. 

JOINT  DEMISE,  in  ejectment,  606,  003, 604. 

JOINT  TENANTS,  right  of  survivorship  does  not  oxist  in  Ohio,  42. 

JOURNALS.    See  Entries  on  Journal. 
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JUDGE  AND  JUDGES  — 

ofsuprtmt  court:  who  is  chief  judge,  6;    iheir  general  powers  in  yaca- 
tion»  6. 

ctrtijicate  by:  to  authenticate  a  record,  862,  865. 

allowance,  fyc,  by  judge:   of  capias  ad  respondendum,  143  ;   dedimus 
potestatum,  879;  of  ca.  sa.,  1061 ;  of  a  habeas  corpus,  1247. 

JUDGMENT,  as  to  proceedings  on  by  scire  facias,  see  Scire  Facioi.  See 
Former  Recovery,  In  what  cases  judgment  by  default  or  a  nonsuit 
will  be  entered  for  default  in  pleading  generally,  851,  852;  when  de- 
fault taken  in  ejectment,  823  ;  how  entered  when  some  of  defendants 
are  sureties,  998, 999 ;  setting  off  judgments,  999 ;  amendment  of,  999, 
1000;  setting  aside  at  a  subisequent  term,  and  form  of  order,  1000, 
1001, 1230;  proceedings  on  judgments  in  error,1151, 1154, 1155,etseq. 

FORMS  OF  JUDGMENTS  IN  ASSUMPSIT 

for  plaintiff:  by  confession  on  a  warrant  of  attorney,  938 ;  by  default  — 
damages  assessed  by  the  court,  939 ;  on  submission  to  the  court  to 
try  the  issue,  and  to  assess  damages,  939 ;  non  assumpsit — bill  of  ex- 
ception— ^motion  for  new  trial  overruled^-exception — judgment,  989 ; 
on  non  Assumpsit,  and  notice  of  set-off,  940 ;  skeleton  form — trial  by 
jury — adjournment  from  day  to  day— motion  by  defendant  for  a  non- 
suit ;  motion  overruled — exceptions— -verdict  for  plaintifi^ — motion  for 
a  new  trial ;  motion  overruled  ^-exceptions — motion  in  arrest  of  judg- 
ment; motion  overruled — ^judgment  for  plaintiff,  940 ;  on  non  as- 
sumpsit and  notice  of  set-off,  finding  a  part  of  the  set-ofi^  942 ;  upon 
plea  of  non  assumpsit  as  to  part,  and  tender  as  to  residue,  942 ;  upon 
the  general  issue  and  plea  of  infancy,  943 ;  on  default— damages 
assessed  by  a  jury,  943 ;  against  two  defendants,  where  one  pleads 
and  the  other  makes  defauh— damages  assessed  by  the  court,  944 ; 
the  like— damages  assessed  by  a  jury,  945 ;  where  one  issue  is  found 
for  the  plaintiff  and  another  for  the  defendant,  945 ;  when  issue  is 
taken  on  a  plea  that  the  money  paid  into  court  is  sufficient  to  pay  all 
damages,  946 ;  against  an  administrator  on  non  assumpsit,  with  costs, 
946;  by  defauh  oil  proclamation,  947;  on  replication  of  nul  tiel  rec- 
ord, 947 ;  on  plea  of  nul  tiel  record,  948 ;  on  a  demurrer  to  the  evi- 
dence, 948 ;  by  cognovit,  relicta  verificatione,  nil  dicit,  and  non  sum 
informatus,  948 ;  suggestion  of  the  death  of  one  of  the  defendants, 
after  verdict  and  before  judgment,  and  judgment  on  the  verdict,  949 ; 
upon  a  plea  in  abatement,  950 ;  in  joint  action  against  drawers  and 
indorsers  of  negotiable  paper,  958. 

for  the  defendant:  for  defendant  on  plea  of  non  assumpsit,  950;  upon 
'  several  issues,  (infancy  of  defendant,  the  goods  necessaries,  confirma- 
tion of  promise,)  950 ;  on  general  issue  and  notice  of  set-off- balance 
found  in  favor  of  the  defendant,  951 ;  verdict  for  one  defendant  on  non 
assumpsit,  where  another  has  let  judgment  go  by  default-^judgment 
for  both  defendants,  951 ;  for  an  administrator,  on  plea  of  non  as- 
sumpsit of  intestate,  952 ;  where  one  issue  is  found  for  the  plaintifi 
and  another  for  the  defendant,  952 ;  for  defendant  upon  a  plea  in 
abatement,  952;  special  verdict  and  special  case,  with  judgment 
thereon  for  the  defendant,  953 ;  nonsuit  for  want  of  a  declaration, 
954 ;  nonsuit  for  want  of  a  replication,  654 ;  voluntary  nonsuit  before 
trial,  954;  jury  sworn — voluntary  nonsuit  of  plaintiff,  and  judgment 
for  the  defendant,  955 ;  jury  sworn — ^nonsuit  by  order  of  the  court, 
955 ;  jury  sworn-^juror  withdrawn  by  consent — judgment  of  non- 
suit, 955 ;  on  demurrer  to  the  evidence,  956 ;  on  discontinuance, 
956 ;  on  nolle  prosequi,  901 ;  on  nolle  prosequi  to  one  or  more  counts. 
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901 ;  on  plea  of  nul  tiel  recoid,  957 ;  where  issue  is  taken  on  a  plea 
that  the  money  paid  into  court  is  sufficient  to  pay  all  damages,  957 ; 
verdict  for  defendant  upon  plea  of  tender  as  to  part  and  general  issue 
as  to  the  residue,  and  judgment  thereon,  958;  for  and  against  some 
of  the  drawers  and  indorsers  of  negotiable  paper,  sued  jointly,  958. 

FORMS  OF,  IN  DRBT 

general  directions,  963. 

for  the  plaintiff:  on  warrant  of  attorney,  965 ;  by  default  on  single  bond, 
simple  contract,  note,  &c.,  966;  on  plea  of  nil  debet,  966  ;  on  plea  of 
non  est  factum — suit  on  single  bill,  &c.,  966 ;  on  demurrer  to  decla- 
ration on  simple  contract,  single  bond,  bond  with  a  penalty,  note,  &o,f 
839 ;  submission  to  the  court  to  try  the  issue  and  assess  damages — 
verdict  and  judgment  for  the  plaintiff*,  967 ;  in  an  action  on  a  penal 
bond,  where  the  breaches  are  assigned  in  the  declaration  and  issue 
taken  to  the  country,  967 ;  in  an  action  on  a  penal  bond  for  the 
amount  equitably  due,  found  by  the  court  afler  judgment  by  default, 
968 ;  the  like,  found  by  a  jury,  969 ;  where  the  first  count  in  the 
declaration  is  upon  a  due  bill,  and  plea  thereto  nil  debet  and  verdict 
for  the  plaintiff,  and  the  second  count  of  the  declaration  is  the  com- 
mon counts,  and  plea  thereto,  payment  and  verdict  for  the  defendant, 
969 ;  on  plea  of  solvit  ad  diem,  970 ;  on  plea  of  nul  tiel  record,  970  ; 
skeleton  form  when  there  are  several  issues — jury  empanelled — atrial 
continued  more  than  one  day — ^verdict  for  plaintiff— motion  for  a  new 
trial  and  overruled — motion  in  arrest  of  judgment  and  overruled — 
judgment  on  the  verdict — bills  of  exception  filed,  941,971. 

for  the  defendant:  on  nil  debet,  971;  on  non  est  factum,  972;  plea  of 
non  est  factum  and  notice  of  set-off —  balance  found  in  favor  of  the 
defendant,  972 ;  upon  plea  of  nil  debet,  and  verdict  against  the  de- 
fendant on  notice  of  set-off,  972 ;  on  submission  to  the  xourt  to  try  the 
issue,  973 ;  on  nonsuit  afler  jury  sworn,  955 ;  the  like  before  jury 
sworn,  954 ;  nonsuit  for  want  of  declaration,  954 ;  nonsuit  for  want 
of  replication,  954 ;  on  discontinuance,  956 ;  on  nolle  prosequi,  901 ; 
the  like  as  to  one  or  more  counts,  901. 

FORMS  OF,  IN  COVENANT 

general  directions  as  to  the  form  of  verdicts  and  judgments  in  covenant, 
974. 

FORMS  OF,  IN  DETINUE  — 

for  plaintiff  on  non  detinetj  976 ;  the  like  upon  a  verdict  for  part,  977 ;  for 
defendant,  977. 

FORMS  OF,  IN  CASE,  TROVER  AND  TRESPASS 

general  directions,  978}  for  the  plaintiff  upon  a  plea  of  not  guilty,  979; 
for  the  defendant  upon  a  plea  of  not  guilty,  979  ;  for  the  plaintiff  in 
libel  or  slander—tissues  not  guilty  and  justification,  979 ;  for  the  de- 
fendant in  libel  or  slander — tissue  upon  a  plea  of  justification,  960; 
for  defendant  upon  nonsuit,  955 ;  the  like  before  jury  sworn,  954 ; 
nonsuit  for  want  of  a  declaration,  954 ;  nonsuit  for  want  of  a  replica- 
tion, 954 ;  on  discontinuance,  956;  on  nolle  prosequi,  901 ;  the  like 
as  to  one  or  more  counts,  901. 

FORMS  OF,  IN  REPLEVIN  — 

general  directions  as  to  the  form  of  judgments  in  replevin,  981 ;  for  plain- 
tiff on  plea  of  non  detinet,  damages  assessed  by  the  jury,  982 ;  on 
default,  damages  assessed  by  jury,  983 ;  on  discontinuance  and  right 
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of  property  (or  right  of  possession,  (fee.)  foand  in  defendant,  963 ;  the 
like  on  nonsuit,  984 ;  the  like  on  demurrer  to  plea,  984 ;  issue  found 
for,  and  right  of  property,  and  right  of  possession,  or  either  of  them, 
found  in  defendant,  984 ;  judgment  in  favor  of  plainlifTfor  part  of  the 
articles,  and  in  favor  of  the  defendant  for  part,  984. 

FORMS  OF,  IN  EJECTMENT  — 

•   by  default  against  the  casual  ejector,  986;  for  the  plaint iflf,  986;  for  the 
defendant,  987 ;  where  part  only  is  recovered,  987. 

forms  of  judgments ,  4^c.,  on  demurrers:  when  the  defendant's  demurrer 
to  a  declaration  is  overruled  and  leave  to  plead,  835  ;  defendant's  de- 
murrer to  one  or  more  counts  of  the  declaration  sustained,  and  trial 
on  the  other  issues,  and  judgment  for  the  plaintiff,  836;  plaintiff's 
demurrer  to  a  plea  in  abatement  sustained  — judgment  for  the  plain- 
tiff, that  the  defendant  answer  over,  836  ;  defendant's  demurrer  to  a 
replication  to  a  plea  in  abatement  overruled  — judgment  for  the  plain- 
tiff, that  the  defendant  answer  over,- 837  ;  defendant's  demurrer  to  a 
declaration  or  replication  overruled,  and  damages  assessed  by  a  jury 
—  judgment  for  the  plaintiff,  837 ;  the  like  damages  assessed  by  the 
court  in  assumpsit,  covenant,  trespass  or  case,  838 ;  the  like  in  debt, 
on  a  penal  bond,  839 ;  the  like  in  debt,  on  a  single  bill,  record,  prom- 
issory note,  or  simple  contract,  &c.,  839 ;  when  the  plaintiff's  de- 
murrer to  a  plea  or  rejoinder  is  sustained — judgment  for  the  plain- 
tiff, 839 ;  defendant's  demurrer  to  one  count  of  the  declaration  is 
overruled,  and  damages  assessed  thereon,  and  trial,  verdict  and  judg- 
ment on  the  issues  in  fact  —  assumpsit  —  verdict  and  judgment  for 
the  plaintiff,  840 ;  the  plaintiff's  demurrer  to  a  plea  in  abatement 
overruled  —  judgment  for  the  defendant,  841 ;  plaintiff's  demurrer 
to  a  plea  overruled — judgment  for  the  defendant,  841 ;  defendant's 
demurrer  to  the  declaration  sustained — judgment  for  the  defendant, 
842 ;  defendant's  demurrer  to  a  replication  sustained — judgment  for 
the  defendant,  842. 

forms  of  Judgments  in  other  cases:  against  sureiy  for  costs,  996  ;  un- 
der the  occupying  claimant  law,  1077,  1078;  on  amercement  of 
sheriff,  1085,  163;  on  scire  facias,  1124  to  1127  ;  see  Scire  facias  ; 
■  in  error,  1151  to  1164;  see  Error  ;  on  affirmance  or  reversal,  and 
affirmance  of  orders  of  common  pleas  by  supreme  court  on  certiorari, 
1170,  1171 ;  judgments  on  certiorari  from  common  pleas  to  a  justice, 
1175  to  1177  ;  upon  appeals  from  justices,  1186  to  1188;  in  attach- 
ment against  a  debtor,  1201 ;  against  a  garnishee  in  attachment, 
1205,  1206;  on  awards,  1223,  1227;  in  bastardy  cases,  1277. 

when  judgment  no  obstante  veredicto  rendered,  931,  932. 

a  motion  for  arrest  of  judgment,  and  forms,  929,  930. 

form  of  declarations  on,  378  to  382  ;  forms  of  pleas  relating  to,  697,  698, 
744,  745. 

of  sister  States :  their  legal  effect  and  requisites  of  certificate,  &c.,  378  ; 
form  of  certificates  to  authenticate,  861,  862. 

lien  of:  when  it  commences,  and  upon  what  estate  it  opemtes,  1001«  1002, 
1038  to  1040 ;  priority  as  between  judgment  liens  and  mortgages, 
1002,  1003,  1009 ;  as  between  vendor's  lien  and  the  judgment,  1003; 
when  the  lien  ceases,  lOOt),  1004  ;  effect  of  not  levying  within  one 
year,  1008  to  1010. 
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dormant :  when,  and  its  effect  as  to  rights,  &c.,  of  third  persons,  1003t 
1004;  scire  facias  to  revive,  1006,  1101,  et  seq. 

satisfaction  of:  form  of  entry,  &c.,  1004,  1005 ;  hy  levy,  1032 ;  by  ar- 
rest on  ca.  sa.,  1064,  1058. 

JULY  THE  FOURTH,  arrest^on  civil  process  cannot  be  made  on,  146. 

JURISDICTION— 

generally:  of  the  court  in  bank,  1,  2;  of  the  supreme  court,  5,  6;  of  the 
court  of  common  pleas,  9,  10 ;  of  justices  of  the  peace,  989,  990. 

in  cases  of  partition,  1233. 

JURY,  issuing,  form,  service,  and  return  to,  venire,  853  to  865 ;  how  talesmen 
made  up,  890,891. 

struck  or  special:  in  what  cases  allowed,  form  of  order,  form  and  notice 
of  striking,  855,  856 ;  how  struck,  and  summoned,  and  empanelled, 
856,  857 ;  who  to  pay  costs  of,  857. 

view  by :  in  what  cases  allowed,  form  of  order,  and  writ  for,  and  proceed- 
ings, 857,  858  ;  who  to  pay  costs  of,  858. 

challenge :  to  the  array,  890 ;  peremptory,  891 ;  for  cause,  to  the  polls, 
891,  892. 

form  of  oath  and  affirmation  to,  892 ;  withdrawing  juror,  901,  902. 

conduct  of,  and  general  verbal  verdict,  917  to  920  ;  special  verdict,  920; 
forms  of  verdicts,  939  to  986 ;  see  Verdicts ;  who  to  pay  jury  fee, 
992. 

drawing  and  duties,  &c.,  under  the  occupying  claimant  law,  1072,  et  seq. 

JUSTICES  OF  THE  PEACE.     See  Certiorari.     Appeals. 

their  jurisdiction,  12,  989,  990. 

JUSTIFLCATION  — 

of  special  bail,  and  proceedings,  171,  172,  et  seq.;  pleas  of,  in  libel  and 
slander,  760  to  762 ;  in  trespass  to  the  person,  769  to  790 ;  see  Pleas 
and  Pleading ;  in  trespass  to  personalty,  793  to  795;  in  trespass  to 
the  realty,  805,  806 ;  foYms  of  verdicts  and  judgments  on,  979,  980. 

LANDLORD,  whether  he  can  forcibly  turn  out  his  tenant,  24 ;  action  by, 
against  trespassers,  24,  25 ;  his  rights,  &c.,  when  tenant  crops  the  land 

on  shares,  84,  85. 

forms  of  declarations  in  assumpsit  between  landlord  and  tenant,  293  to  300; 
in  debt,  373  to  377  ;  in  covenant,  391,  et  seq.;  in  case,  476,  477  ;  in 
case  for  waste,  475  ;  levy  upon  leasehold  estate,  fixtures,  &c.,  1027. 

LAND  OFFICES,  copies  from,  made  evidence,  863,  864. 

LAWS  :  how  foreign  and  domestic  laws  authenticated  or  proven,  861. 

LAWYERS.    See  Attorneys.  ^ 

LEASES  — 

who  may  sue  on,  48  to  50, 1279 ;  who  may  be  sued  on  73,  74 ;  who  en* 
titled  to  crop,  possession,  &c.^  as  against  landlord  and  others,  when 
the  lease  is  for  a  single  crop,  84,  85.  > 

forms  of  declarations  relating  to,  in  assumpsit,  293  to  300 ;  in  debt,  373 
to  377  ;  in  covenant,  391  to  399  ;  forms  of  pleas  and  replications  re- 
lating to,  746,  754,  755 ;  levy  upon  leasehold  estate,  &c.,  1027. 

LETTERS,  grant  and  forms  of  letters,  testamentary,  1258,  1255 ;  of  admin-  , 
istration,  126,  1259;  of  guardianship,  1271.  i 

LEVY,  on  goods,  1024  to  1032;  on  real  estate,  1038  to  1042 ;  see  Execu^ 
tions  ;  setting  aside,  1056 ;  efiect  of  death  of  either  party,  1092 ;  when 
it  satisfies  execution,  1032. 
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LIBEL  AND  SLANDER,  law  relating  to,  and  forms  of  declarations,  552,  et 
seq.;  forms  of  pleas,  &c.,  760  to  764 ;  see  Declarations,  Pleas  and 
Pleading  ;  forms  of  verdicts  and  judgments  in,  979, 980. 

LIBERUM  TENEMENTUM,  form  of  plea  of,  795. 

LICENSE,  form  of  plea  of,  in  covenant,  750 ;  in  trespass  to  realty,  797. 

grant  of,  &c.,  to  clergyman,  to  marry,  1272 ;  to  auctioneer,  1272,  1273 ;  to 
tavern  keeper,  1273  ;  to  attorney  on  admission  to  the  bar,  1273. 

LIEN  — 

of  judgments :  when  it  commences,  and  upon  what  estate  it  operates, 

1001,  1002;  pnority  as  between  judgment  lien,  and   mortgages, 

1002,  1003,  1009,  1010 ;  how  preference  obtained  by  issuing  execu- 
tion within  ten  days  after  judgment,  107f  108  ;  how  lien  lost  and  to 
what  extent  if  no  levy  made  within  a  year,  1008  to  1010 ;  priority 
as  between  vendor  and  judgment  creditor,  1003,  1002. 

of  mortgages :  ^when  it  commences,  1002;  priority  as  between  it  and 
prior  or  subsequent  judgments,  1002,  1003,  1009,  1010. 

of  vendor  of  land,  1003,  1002. 

LIGHTS,  law,  and  form  of  declaration  for  obstructing,  478  to  480. 

LIMITATION  OF  ACTIONS :  in  what  cases  the  cause  of  action  is  revived, 
and  when  suit  should  be  brought  on  the  subsequent  promise,  699, 700  ; 
when  general  replication  to  a  plea  of  the  statute  is  sufficient,  699  ;  when 
the  plaintiff  may  sue  if  defendant  removed  to  a  place  unknown,  &c., 
701,702. 

forms  of  pleas  and  replications  relating  to:  in  assumpsit,  698  to  701 ;  in 
case,  759;  forms  of  verdicts  and  judgments  on  the  issue,  945,  936, 
952. 

when  the  plea  must  be  filed,  1281 . 

MAUCIOUS  ARREST  AND  MALICIOUS  PROSECUTION,  forms  of 
declarations  for,  480,  et  seq. 

MANDATE,  form  of,  from  supreme  court  to  court  of  common  pleas,  and  pro- 
ceedings thereon,  with  forms,  1154  to  1157. 

MARRIAGE,  form  of  declaration  for  breach  of  promise  of,  300,  301 ;  feme 
sole  marrying  after  suit  does  not  abate  it,  648,  1087 ;  suggestion  on 
journal  in  such  case,  1067  ;  how  marriage  proved,  688  ;  form  of  plea 
of  defendant's  marriage  when  contract  made,  and  replication  thereto, 
687,688. 

MASTER  AND  SERVANT.  See  ^^ent;  actions  by  master  for  injuries 
&c,f  to  servant,  81 ;  seduction  of  servant,  ^.,  81 ;  liabihty  of  master 
for  torts,  &c.,  of  servant,  96  to  98 ;  form  of  declaration  for  seduction, 
487,  488 ;  form  of  declaration  for  enticing  away,  488  to  491 ;  by  mas- 
ter against  servant  for  injuring  horse,  491. 

MASTER  COMMISSIONER,  may  take  depositions,  871. 

MASTER  OF  WATERCRAFT,  liability  of  craft  for  his  torts  and  contracts, 

1207- 
MATERIALS  FOR  WATERCRAFT,  action  against  craft  for,  1207. 
MAYOR,  appeal  from  judgment  of,  1183. 
MECHANICS  — 

form  of  declaration  aeainst  for  bad  work — not  taking  care  of  artidesy  and 
refusing  to  re-deUver,  237 ;  see  Building  Contract. 

MENACE,  plea  of,  737. 

MESNE  PROCESS,  what,  105.  See  Summons.  Cqinas  ad  BeMponden- 
dum.    Warrant.   Attachment. 
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M£SNE  PROFITS,  action  for  may  be  brought  by  nominal  plaintiff  in  eject- 
ment, 601,  602 ;  form  of  declaration  for,  and  law  relating  to,  601,  602 ; 
see  Occupying  Claimants, 

MILLER,  form  of  declaration  against  for  miring  wheat,  433,  444. 

MILLS,  forms  of  declarations  relating  to  water  and  water  courses,  626  et  seq. 
See  DeclarcUions. 

MINISTER,  grant  of  license  to  solemnize  marriages,  &c.,  1272. 

MISCHIEVOUS  ANIMALS.     See  Animals. 

MISJOINDER,  of  causes  of  action,  its  effect,  &c.,  31,  32,  1136  ;  of  parties 
plaintiff  in  actions  ex-contractu,  and  its  effect,  57,  58 ;  of  parlies  de- 
fendant in  such  cases,  and  its  effect,  75  to  79 ;  of  parties  plaintiff  in 
actions  ex  delicto,  and  its  effect,  &c.,  89,  90. 

MISNOMER,  its  effect  generally,  647 ;  discharge  of  defendant  from  arrest  on 
account  of,  109 ;  cannot  be  pleaded  in  atetement,  648. 

MISREPRESENTATION.     See  Fraud. 

MOLLITER  MANUS  IMPOSUIT,  when  and  how  to  be  pleaded,  &c.,  773 
to  775;  790,931. 
form  of  the  plea  to  keep  the  peace,  773  ;  see  Pleas  and  Pleading. 

MONEY,  paid  by  mistake,  when  and  how  received  back,  214,  215 ;  levy 

upon,  1027;  distribution  of  money  made  on  execution,  1056,  1057; 

deposite  on  plea  of  tender,  609. 
MONEY  COUNTS,  form  of  in  assumpsit,  217  ;  in  debt,  S48  ;  what  may  be 

given  in  evidence  under  them,  212  to  215, 
MORTGAGE  OF  GOODS,  when  valid  and  when  not,  1028. 
MORTGAGE  OF  REAL  ESTATE,  priority  as  between  judgment,  lien  and 

mortgages,  1002,  1003,  1009,  1039 ;  sale  of  mortgaged  premises  on 

execution,  1039, 

MOTIONS.     See  Entries  on  Journal. 

MUTUAL  ACCOUNTS.     See  Set-off. 

MUTUAL  PROMISES,  form  of  statement  of  in  declaration,  106. 

NAME.  See  Misnomer,  when  firms  can  sue  or  be  sued  in  the  firm  name, 
1280;  suits  by  initial  letter  of  christian  name,  43  vol.  Stat.  114. 

NATURALIZATION,  forms  relating  to,  1274  to  1276. 

NEGLIGENCE.  See  'Declarations  under  sub  heads  of  Attorneys,  Physi- 
cian, Landlord  and  Tenant,  Master  and  Servant,  Bailees,  Carriages, 
Carriers,  Nuisances.  ^ 

forms  of  declarations :  for  want  of  care  in  repairing  articles — not  taking 
care  of  them  ;  not  returning  them,  237  ;  against  carriers  and  stage 
coach  proprietors,  258  to  265, 437  to  446 ;  see  Declarations  ;  against 
physicians,  508 ;  hirer  and  borrower  of  goods,  286, 287, 429  to  435 ; 
farrier,  274 ;  attorneys,  426  to  428,  230  to  234 ;  for  kindling  fire  on 
defendant's  land,  &c.,  492,  493;  negligently  pulling  down  bouse, 
&rC.,  493  to  496 ;  digging  under  plaintiff's  house,  496 ;  making  rail- 
way, &c.,  496  ;  rubbish  in  street,  dbc,  498.     See  Nuisances, 

NE  UNaUES  EXECUTOR  OR  ADMINISTRATOR— 

when  pleaded  and  one  is  not  found  to  be  executor  or  administrator,  its 
effect,  76. 
NEW  ASSIGNMENT,  on  a  plea  in  abatement,  650 ;  in  trespass  to  the  per- 
son, 772 ;  in  trespass  to  realty,  and  plea  thereto,  996,  7OT. 

NEWSPAPER.     See  Jldvertisement. 
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NEW  TRIAL,  MOTION  FOR,  &c.,  how  made,  with  forms,  ©27,  ©28 ; 
within  what  time  to  he  made,  921  ;  hy  whom,  922 ;  for  want  of  proper 
jury,  922,  923 ;  misbehavior  of  jury,  917  et  seq. ;  the  absence  of  the 
party,  his  counsel  or  a  witness,  92^  924 ;  surprise,  924 ;  newly  disco- 
vered testimony,  924,  926 ;  ezcessiveness  of  damages,  925 ;  smallness 
of  damages,  926 ;  misdirection  of  the  court,  and  the  omission  or  re- 
jection of  testimony,  926 ;  the  verdict  against  law  or  evidence,  926, 
927 ;  costs  when  verdict  set  aside,  928. 

NIL  DEBET,  form  of  plea  and  what  may  be  given  in  evidence  under  it,  717 ; 
forms  of  verdicts  and  judgments  on,  966. 

NOLLE  PROSEQUI,  cannot  cure  misjoinder  of  causes  of  action,  31, 32;  in 
what  cases,  its  efiect,  and  form  of  entry  of,  900,  901,  75,  76. 

NON  ASSUMPSIT,  form  of  plea  and  what  may  be  given  in  evidence  under 
it,  659 ;  form  of  verdict  on  for  plaintiff,  942 ;  for  defendant,  950. 

NON  CEPIT,  immaterial  plea,  816. 

NON  DAMNIFIC ATUS,  when  proper  plea  and  its  form,  728. 

NON  DETINET,  form  of  plea  and  what  may  be  given  in  evidence  under  it  in 
replevin,  816 ;  in  detinue,  757. 

NON  EST  FACTUM,  form  of  plea  and  what  may  be  given  in  evidence  un- 
der it,  749 ;  forms  of  verdicts  and  judgments  on  for  plaintiff^  966 ;  for 
defendant,  972. 

NON  INFREGIT  CONV£NTIONEM»  in  what  cases  plea  appUcable,  760; 
former  plea,  750. 

•  NON  JOINDER,  of  proper  parties  plaintifi  in  actions  ex  contractu,  and  its 
effect,  57,  58 ;  of  proper  defendants  in  such  actions,  and  its  effect,  76 
to  79  ;  non  joinder  of  proper  parties  plaint! fis  in  actions  ex  delicto,  89, 
90  ;  or  of  defendants  in  such  case,  102,  103. 

NON  OBSTANTE  VEREDICTO,  in  what  cases  judgment  rendered,  981, 
932. 

NONSUIT,  for  nonjoinder  or  misjoinder  of  plaintifis  in  actions  ex  contractu, 
57, 58,  or  of  defendants  in  such  cases,  75  to  79,  or  of  plaintiffs  in  actions 
ex  delicto,  8i>.  90;  when  taken  for  want  of  pleadings,  851  ;  for  want 
of  sufficient  evidence  or  variance,  897 ;  as  to  one  or  more  counts,  897 ; 
exception  for  granting  or  refusing,  897 ;  voluntary,  and  in  what  cases 
and  when,  and  its  effect,  900 ;  forms  of  judgments  of,  954,  956. 

NOT  GUILTY,  form  of  plea  of,  and  what  may  be  given  in  evidence  under  it 
in  trespass,  767;  in  case,  758;  forms  of  verdicts  and  judgments  on,  979. 

NOTICE  — 

under  the  general  issue:  statute  relating  to  giving  notice  of  set*off  and 
other  special  matter,  and  decisions,  660,  661  ;  of  want  or  failure  of 
consideration  and  decisions,  718,  719. 

to  produce  papers  on  the  trial  and  its  effect,  867,  868. 

as  to  demand  and  as  to  notice  of  a  fact,  on  the  occurrence  of  which,  the 

right  depends  to  claim  performance  by  defendant,  280,  282. 
in  ejectment,  818. 

forms  of:  of  the  taking  of  depositions,  871 ;  of  special  bail  being  put  in, 
_  170;  exception  to  bail,  172;  of  justification  of  bail,  173;  allowance 
of  bail,  174;  that  fresh  bail  will  be  given  or  bail  added,  175;  on 
ruling  sheriff  to  bring  in  body  of  defendant,  and  amercement  for 
not  doing  it,  162,  163;  that  money  is  paid  into  court,  609 ;  of  set- 
off and  other  special  matter  in  assumpsit,  660,  661 ;  of  set-off  and 
want  of  consideration  in  debt,  717  to  719;  in  ejectment,  605 ;  of 
striking  special  jury,  856 ;  to  produce  a  written  instrument  «t  the 
91 
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trial,  868  ;  to  produce  books,  &c.,  869  ;  in  proceedings  against  surety 
for  costs,  995 ;  by  sheriff  of  claim  on  property  levied  on,  1034  ;  of 
sale  of  goods  by  sheriff,  1037 ;  of  sale  of  real  estate  by  sheriff^ 
1044,  1045 ;  under  occupying  claimant  law,  1073 ;  of  render  of 
principal  in  discharge  of  special  bail,  1099  ;  of  suing  out  writ  of  er- 
ror, 1 147 ;  on  application  for  error  coram  nobis  in  common  pleas, 
1 163  ;  of  the  issuing  certiorari  from  common  pleas,  1174  ;  by  sheriff 
that  property  attached  is  claimed  by  third  person,  1195 ;  to  gar* 
nishee  in  attachment,  1197;  to  creditors  in  ailacbment,  1196;  in 
proceedings  in  partition,  1237  ;  to  defendants  on  petition  of  adminis- 
trator to  sell  real  estate,  1264,  1265 ;  of  sale  in  such  case,  1268. 

NUISANCE,  form  of  action  for,  20 :  who  may  sue  for  injury  by,  86 ;  who 
liable  for,  assignee  of  estate,  &c.,  100 ;  forms  of  declarations  for,  493 
to  507  ;  see  Declarations  ;  for  obstructing  lights,  478,  479. 

NUL  TIEL  CORPORATION,  form  of  plea  cf,  and  replication  thereto,  68T. 

NUL  TIEL  RECORD  — 

how  plea  of  to  conclude,  and  how  tried,  652  ;  forms  of  pleas  and  replica- 
tions, 698,  725,  744,  745 ;  forms  of  judgments  on  the  plea,  dbc., 
947,  948;  on  scire  facias,  1123. 

OATHS  AND  AFFIRMATIONS.     See  Affidavits. 

forms  of:  to  jury,  892;  to  witnesses,  895;  to  witness  when  taking  his 
deposition,  874 ;  to  grand  jury,  1254. 

OBLIGATIONS.     See  Bonds. 

OBSTRUCTIONS.    See  Water  and  Watercourses. 

OCCUPYING  CLAIMANT,  who  may  have  the  benefit  of  the  law,  1067  lo 
1069;  in  what  the  relief  consists,  1069,  1070;  mode  of  proceeding* 
with  forms,  under  act  of  1831,  1070  to  1078 ;  mode  of  proceeding,  &c., 
under  act  of  1849,  1079. 

OFFICE  COPIES,  of  files,  how  authenticated,  862,  863;  how  record  authen- 
ticated,  861. 

OFFICERS,  for  what  tortious  acts  liable,  92  to  95 ;  when  personally  liable  on 
contracts,  68,  69. 

OFF  SET.     See  Set  Off. 

ORDERS  AND  RULES.     See  Enirits  an  the  Journal. 

ONERARI  NON,  what,  and  form,  721. 

OYER— 

in  what  cases  craved  generally,  612;  where  one  of  several  executon  or 
administrators  sue,  57;  of  the  writ,  184;  at  what  time  demandable, 
and  how,  612, 613;  at  what  time  and  how  granted,  613;  proceedings 
on  refusal  to  grant,  613,  or  in  case  of  variance,  614,  and  after  oyer 
granted,  614 ;  form  of  prayer  of  oyer  when  refused,  613. 

PARCENERS.    See  Coparceners. 

PARENT  AND  CHILD,  as  between  the  two,  which  should  sue  in  actions  ex 
contractu,  56,  57 ;  in  actions  ex  delicto,  81 ;  form  of  declaration  for  se- 
duction, 487. 

PARTICULARS.    See  BiU  of  Particulars. 

PARTIES  TO  ACTIONS  EX  CONTRACTU— 

I.  plaintiffs:  general  rule,  35;  on  assigned  choses  in  action,  36,  36 ;  on 
bail  bond  to  sherifiT,  105;  on  deeds  poll  and  inter  partes,  36,  37;  on 
bonds,  37;  on  simple  contracts,  37;  number  of,  and  when  to  join  or 
sever,  generally,  88,  39,40;  partners,  41 ;  tenants  in  common,  par- 
ceners, &c.,  41,  42;  when  some  of  partners  or  joint  obligees,  ^bc, 
are  dead,  42,  43 ;  in  suits  by  carriers,  factors,  &c.j  43 ;  when  contract 
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or  promise  is  made  to  or  with  an  agent,  43  to  46 ;  against  carrier8» 
46 ;  where  there  is  a  covenant  relating  to  real  est  ite  and  running 
with  the  land,  46  to  60;  see  17  Ohio  Rep.  449;  executors,  adminis- 
trators and  heirs,  (fee,  51  to  53;  hushand  and  wife,  53  to  55;  corpo- 
rations, 55,  56 ;  parent  and  child  —  infants,  56,  57. 

when  the  plaintiff  and  defendant  are  both  legally  interested,  57;  how  and 
when  the  defendant  can  object  on  account  of  an  omission,  mistake  or 
misjoinder  of  plaintiffs  in  actions  ex  contractu,  57  to  59 ;  how  mistake 
in  name  of  plain tiflf  may  be  corrected  in  declaring,  58. 

ti.  defendants:  in  actionar ex  contractu,  general  rule,  59;  joint,  and  joint 
and  several  contracts  and  partners,  59  to  63;  in  cases  of  agency,  and 
where  the  contract  of  the  principal  is  informally  executed  by  the 
agent,  63  to  69;  executors,  administrators,  heirs,  &c.,  69,  70;  hus- 
band and  wile,  70,71;  pareni  and  child-— infants,  7I9  72;  where 
there  has  been  an  assignment  of  liability  or  a  change  of  credit,  72, 73; 
covenants  running  with  land,  73,  74;  when  some  of  the  parties 
jointly  liable  are  dead,  or  bankrupts,  or  infants,  or  were  married  wo- 
men, 60,  62. 

when  and  how  the  defendant  can  object  on  account  of  an  omission,  mis- 
take or  misjoinder  of  defendants,  in  actions  ex  contractu,  75  to  79 ; 
as  to  misjoinder,  75, 76  ;  as  to  nonjoinder,  76  to  79. 

PARTIES  TO  ACTIONS  EX  DELICTO— 

I.  plaintiffs:  general  rule,  80,  81 ;  in  case  of  injury  to,  or  seduction  of, 
child  or  servant,  81;  injury,  &c.,  to  personal  property,  81 ;  or  to  real 
property,  23,  24,  82,  83 ;  who  to  join  or  sever  (tenants  in  common, 
parceners,  &c.)  and  when  a  tenant  in  common,  &c,l  of  real  or  per- 
sonal property  may  sue  his  co-tenant,  83  to  86 ;  when  the  interest  in 
the  property  injured,  &c.,  has  been  assigned,  86;  when  one  of  the 
several  parties  interested  in  the  property  injured  is  dead,  86,  87; 
when  the  party  injured  has  made  an  assignment  to  the  commissioner 
.  of  insolvents,  87 ;  when  the  injury  is  to  the  person,  &c.,  or  property 
of  the  wife,  87  to  89 ;  in  case  the  husband  or  wife  survive,  ^,  89. 

when  and  how  nonjoinder,  &c.,  of  proper  plaintiff  objected  to,  89*  90. 

u.  DEFENDANTS :  general  rule,  90 ;  infants  and  lunatics,  90 ;  corporations, 
92 ;  public  officers  and  their  agents,  92  to  95 ;  as  to  the  number  and 
joinder  of  defendants,  90,  91 ;  who  are  liable  as  principals,  95,  96; 
servants,  agents,  and  attorneys,  96  to  98;  in  case  of  injury  by  ani- 
mals, 98,  99 ;  where  injury  results  from  want  of  proper  care  of  pre- 
mises, or  by  misfeasance  or  malfeasance,  such  as  obstructing  lights, 
99,  100 ;  for  a  nuisance,  &c.,  erected  or  left  by  a  prior  occupant,&c. 
of  land,  100 ;  in  case  of  the  decease  of  the  wrong  doer,  100,  101 ;  in 
.   case  of  defendant's  insolvency,  101;  or  marriage,  101,  102. 

how  and  when  nonjoinder  or  misjoinder,  dbc,  of  defendants  can  be  object- 
ed to,  102, 103. 

parties  in  error,  1141,  1142. 

PARTITION,  proceedings  in,  1232  to  1244;  in  what  cases,  1232,  1233; 
where  petition  filed,  1233;  the  parties,  1233,  1234;  requisites  and 
forms  of  petitions,  1234  to  1236 ;  notice  to  parties  and  its  form,  1236, 
1237 ;  proceedings  at  first  term,  with  forms  of  affidavit  of  notice,  ap- 
pointment of  guardian  ad  litem,  answer  of  guardian  and  order  of  parti- 
tioner,  1237, 1238 ;  proceedings  under  the  order  of  partition,  1239 ;  and 
on  the  return  of  the  writ,  1239,  1240;  form  of  report  of  commissioners 
and  its  confirmation,  1241 ;  and  see,  as  to  assignment  of  dower,  1266, 
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1267 ;  confirmation  of  election,  1242 ;  order  of  sale,  1243  $  writ  for  sale, 
1243;  confirmation  of  sale,  1243;  forms  of  sherifif's  deed,  1244,  1242. 

PARTNERS,  ejecntioQ  of  sealed  instruments  by  one,  02 ;  warrant  of  attorney 
by  one,  1229 ;  dormant  partner  need  not  be  saed,  62;  parties  plaintiff 
to  actions  ex  contractu,  41 ;  parties  defendants,  d9  to  63;  efiect  of  non- 
joinder as  defendants,  79 ;  efiect  of  nonjoinder  as  plaintiff,  68  ;  parties 

plaintiff  in  actions  ex  delicto,  83,  84. 

when  suit  can  be  brougiit,  by  and  against,  in  the  firm  name,  1280 ;  forms 

of  declarations  by  and  against,  generally,  303 ;  by  and  against  surri- 

ving  partner,  304,  305;  by  one  against  the  other  on  the  articles  of 

partnership,  400 ;  when  christian  name  dispensed  with,  43  vol.  Stat. 

114. 

surviving  partner:  what  causes  of  action  he  may  join  in  one  action,  31  ; 
form  of  declaration  by,  304 ;  and  against,  305. 

PATENT— 

for  land:  how  copy  procured  from  land  office,  828. 

PAWN,  levy  upon,  by  execution,  1028. 

PAYMENT  — 

of  money  into  court:  in  what  actions  it  may  be  done,  and  when  and  how, 
and  proceedings  thereon  and  its  effect,  608  to  61 1,  946, 947 ;  on  plea 
of  tender,  609 ;  payment  on  particular  counts,  609. 

as  toj>lea  of  payment,  dbc.,  703  to  705;  forms  of  pleas  of  payment  and 
replications  thereto  in  assumpsit,  702  to  705 ;  in  debt,  725,  726 ;  on 
scire  facias,  1 12!3 ;  form  of  plea  of  payment  into  court  and  replicatioD 
thereto,  706. 

forms  of  pleas  where  there  has  been  a  change  of  credit,  or  a  bill  of  ex- 
change or  debt  against  a  third  person  given,  or  goods  taken  to  sell, 
&c.,  in  discharge  of  the  debt,  664  to  678. 

forms  of  rerdicts  and  judgments  for  plaintiff  on  issue  taken  on  plea  that 
money  paid  into  court  is  sufficient,  946 ;  for  the  defendant  on  such 
issne,  957 ;  on  plea  of  payment,  969, 970. 

PEREMPTORY  CHALLENGES,  891. 

PERFORMANCE,  forms  of  pleas  of,  729,  730 ;  form  of  plea  of,  in  excose, 
730 ;  form  of  plea  of  nonperformance  by  plaintiff  of  a  condition  prece- 
dent, 731 ;  see  Pkas  and  Pleading, 

PERISHABLE  PROPERTY,  order  for  sale  of,  in  attachment,  1199;  how 
far  officer  who  levies  on,  is  liable  for,  1032. 

PETITION,  form  of,  in  partition,  1234  to  1236 ;  for  habeas  corpus,  1246;  by 
administrator  for  sale  of  real  estate,  1262. 

PHYSICIANS,  form  of  declaration  against,  508. 

PIuEAS  AND  PLEADING,  to  be  filed  in  clerk's  office,  618;  how  filed, 
618;  copies  need  not  be  served,  618;  but  adverse  party  entitled  to 
copy  from  clerk,  179. 

in  what  cases  to  be  pleaded  in  person,  640,  639. 

amendment  of,  when,  how,  dbc.,  843, 844;  when  repleader  ordered,  930,081 . 

general  requxnites  of :  entitleing  of  the  term,  620, 640;  where  one  of  sev- 
eral defendants  pleads,  640 ;  commencement  must  conform  to  body  of 
the  plea,  if  it  answer  a  part  or  the  whole,  630,  631,  664 ;  must  be 
single,  664,  632 ;  direct,  positive  and  certain,  664,  682,  688 ;  it  musl 
not  contain  a  negative  pregnant,  638,  634 ;  no  repugnant  allega* 
tions,  633 ;  it  must  not  traverse  more  or  less  than  is  alleged  in  dec* 
laration,  634.  635  ;  nor  amount  to  the  general  issue,  665;  as  to  con- 
clusion to  the  country,  or  with  a  verification,  641,  642 ;  or  with  a 
verification,  «*  by  the  record,"  or  otherwise,  652. 
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a$  to  stvtral  plea$^  ^c. :  allowed  generallyy  aad  when  not  proper,  643, 
644,  645 ;  what  may  and  what  must  be  pleaded  with  the  general 
issue  in  assumpsit,  659,  650;  what  must  be  pleaded  with  nil  debet 
in  debt,  717;  what  must  be  pleaded  with  non  est  factum  in  debt, 
719,  720;  or  in  covenant,  749;  what  must  be  pleaded  with  the 
general  issue  in  trespass,  767 ;  or  in  case,  758  ;  or  in  replevin,  816. 

as  to  separcUt  pleaa  by  different  defendants :  the  right  to  so  plead,  640 ; 
when  necessary  to  so  plead,  663  ;  in  what  cases  the  plea  should  be 
a  bar  as  against  all  the  defendants,  and  when  not,  663. 

requisites  of  particidar  pleas:  demurrers,  620,  621,  puis  darrein  contin- 
uance. 

as  to  demurrers :  their  requisites  as  to  form,  620,  621 ;  object  of  general 
and  special,  and  what  defects  each  reach,  625,  626,  833, 8^)4. 

as  to  pleas  in  abatement:  statutory  provisions  relating  to,  647,  648 ;  in 
what  cases  to  be  pleaded  in  person,  648 ;  requisites  of  affidavit, 
649 ;  new  assignment  in^  650. 

FOXVS  OF   DEMVRBSRS  — 

general  demurrer  to  a  declaration  or  replication,  620 ;  general  and  special 
demurrer  to  a  declamtion  or  replication,  621 ;  demurrer  to  part  of  a 
declaration,  628;  demurrer  to  a  plea  or  rejoinder,  625;  joinder  in 
demurrer,  626. 

forms  of  special  causes  of  demurrer  to  declarations:  that  the  declaration 
is  entitled  before  the  day  on  whicti  the  promises  and  causes  of  actions 
are  laid  to  have  been  made  and  occurred,  627 ;  that  no  time  is  sta- 
ted in  a  material  allegation  in  the  declaration,  627 ;  that  the  day  on 
which  the  promise  is  laid  is  inconsistent  with  that  on  which  another 
material  fact  is  stated  to  have  occurred,  627 ;  for  misjoinder  of  forms 
of  action,  628 ;  for  misjoinder  of  rights  or  causes  of  action,  628  ; 
that  a  count  contains  repugnant  promises,  620 ;  that  the  count  lays 
the  causes  of  action  in  the  alternative,  029 ;  that  the  declaration 
wants  certainty  in  stating  the  goods,  4bc.,  629;  for  not  making  a 
profert  of  a  deed,  or  letters  testamentary,  or  letters  of  administration, 
680;  to  a  declaration  against  the  drawer  or  indorser  of  a  bill,  that 
presentment  for  payment  to  the  acceptor  and  notice  of  dishonor,  are 
not  stated,  630 ;  that  the  amount  of  damages  is  not  stated  in  the 
declaration,  630. 

forms  of  special  causes  of  demurrer  to  pleas:  that  the  plea  professes  in 
the  commencement  to  answer  the  whole  declaration,  but  contains  in 
the  body  thereof  an  answer  as  to  part  only,  680 ;  that  the  plea 
improperly  concludes  to  the  country,  instead  of  concluding  with  a 
verification,  or  vice  versa,  681 ;  for  dupHcity  in  alleging  tmit  there 
was  no  consideration  for  the  acceptance  or  indorsement,  and  sU^ 
relying  on  fraud,  dbc.,  682 ;  that  the  plea  is  hypothetical  or  in  the 
alternative,  and  does  not  confess  or  traverse,  682 ;  that  the  plea  is 
.  argumentative,  682;  that  the  matter  is  pleaded  by  way  of  recital  or 
rehearsal,  and  not  positively,  688 ;  that  the  plea  is  repugnant,  688 ; 
that  the  plea  contains  a  ne^tive  pregnant,  638 ;  that  the  plea  tra- 
verses more  than  is  alleged  m  the  deelan^on,  and  is  too  extensive, 
684 ;  that  the  traverse  in  the  plea  should  have  been  in  the  disjunc- 
tive, 084 ;  that  a  plea  to  a  declaration  in  trover  amounts  to  the  gen- 
eral issue,  as  it  sets  np  title  and  possession  in  the  defendant  without 
giving  the  plaintiff  color,  686 ;  causes  of  demurrer  to  a  replication, 
that  it  is  double  and  mnltifiirious,  685;  causes  of  demurrer  to  a 
rejoinder  that  it  is  a  departsre,  dbc«,  68§. 
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FORMS  OF  COMMENCEHENTS  AND  CONCLUSIONS  OF  PLEAS,  REPLICATIONS,  ETC. 

commencement  and  conclusion  of  pleas   and   replications  in  abatement, 

838. 

commencements  and  conclusions  of  pleas  in  bar,  replications,  rejoinders, 
surrejoinders,  rebutters  and  surrebutters:  commencement  and  con- 
elusion  of  a  plea  in  bar  to  the  whole  declaration,  640 ;  commence- 
ment, &c.,  of  plea  in  bar  to  one  or  more  counts,  or  to  part  of  a  count, 
in  a  declaration,  641  ;  replication  thereto,  642 ;  commencement,  dbc., 
of  a  second  or  further  plea,  643 ;  commencement,  &c.,  of  plea  in 
bar,  showing  matter  of  defence  arising  after  the  action  was  commen- 
ced and  before  defendant  had  pleaded,  644 ;  commencement  of  a 
second  or  further  replication,  644  ;  commencemeiftt  and  conclusion  of 
the  rejoinder,  645 ;  commencement  of  a  second  or  fuither  rejoinder, 
645  ;  surrejoinder,  646 ;  rebutter,  646 ;  surrebutter,  646. 

FORMS  OF  PLEAS,  ETC.,  IN  ABATEMENT-* 

the  non-joinder  of  a  joint  contractor,  648;  affidavit  of  truth  of  plea  in 
abatement,  649 ;  replication  that  the  defendant  alone  promised,  649 ; 
replication  to  a  plea  of  non-joinder  that  the  other  contractor  is  a  certi- 
fied bankrupt,  650 ;  to  a  plea  of  non-joinder,  new  assignment  that 
the  action  is  for  diflferent  promises,  650 ;  plea  in  abatement  of  the 
non-joinder  of  a  co-executor  as  a  defendant,  650 ;  plea  in  abatement, 
coverture  of  the  defendant,  651 ;  replication,  the  defendant  is  not 
married,  651 ;  plea  in  abatement  of  the  pendency  of  another  action 
for  the  same  demand,  652;  another  form  of  plea  in  abatement  of  the 
pendency  of  another  action,  652 ;  infancy  of  plaintifif,  653 ;  plea  in 
abatement  as  to  part,  (coverture,)  and  in  bar  (general  issue  and  cov- 
erture, in  assumpsit,)  to  residue,  653;  replication  by  way  of  estoppel 
to  plea  in  abatement  of  coverture,  654. 

FORMS  OF  PLEAS,  REPLICATIONS,  ETC.,  IN  ASSUMPSIT— 

general  issue  with  notice  of  set  off  and  other  special  matter,  and  affidavit, 
659 ;  general  issue  in  case  of  several  defendants,  663 ;  the  like  to 
part  of  a  declaration,  663. 

accord  and  satisfaction,  ^c,  change  of  credit,  composition,  ^c. :  accord 
and  satisfaction  after  breach  by  delivery  of  goods,  664;  replication 
that  defendant  did  not  deliver  in  satisfaction,  66i5 ;  plea  that  note 
sued  on  has  been  satisfied  by  work,  and  the  sale  and  delivery  of 
goods,  and  the  loan  of  moneys  under  an  agreement  to  that  effect, 
665 ;  plea  that  a  bond  has  been  taken  in  satisfaction,  QG6 ;  plea  that 
at  the  time  the  plaintiff  became  liable  for  the  money  as  defendant's 
suretVf  the  defendant  deposited  goods  with  the  plaintiff  with  a  power 
of  sale,  and  that  plaintiff  sold  the  same  in  satisfaction  of  the  demand, 
666 ;  plea  that  the  defendant  was  indebted  to  the  plaintiff  and  to 
one  T.  W.,  and  at  their  request  he  gave  them  jointly  a  warrant  of 
attorney  for  their  debt  in  full  satisfaction,  667 ;  plea  to  a  declaration 
to  recover  an  annual  sum,  that  it  was  agreed  that  defendant  should 
retain  thereout  enough  to  pay  a  debt  due  to  himself  from  a  third 
person,  and  against  whom  he  should  not  take  proceedings,  669 ; 
plea  that  a  debt  due  from  the  plaintiff  and  a  third  person  to  the 
defendant,  should  be  set  off  against  the  debt  sought  to  be  recovered, 
the  defendant  paying  the  difference,  670 ;  plea  that  the  plaintiff  and 
a  third  person  had  mutual  accounts,  and  that  it  was  agreed  between 
them  and  defendant,  that  the  debt  of  the  latter  should  be  credited  to 
the  plaintiff  in  his  account  with  the  third  party,  who  should  be  paid 
by  the  defendant,  671 ;  plea  that  the  debt  has  been  extinguished  by 
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FORMS  OF   PLEAS,  RBFLICATIONS,  ETC.,  IN  ASSUMPSIT (Continued,) 

an  agreement  between  the  piaintifi'  and  the  defendant  and  a  third 
person,  who  was  the  defendant's  debtor,  that  the  plaintiff  should 
accept  such  third  person  as  his  debtor,  in  lieu  and  in  discharge  of 
defendant,  672 ;  plea  that  the  plaintiff  and  the  defendant's  other 
creditors  agreed  to  take  a  composition  on  defendant's  debts  in  full 
discharge  of  their  claims,  &c,,  673  {  plea  that  the  plaintiflf  and  other 
creditors.of  the  defendant  agreed  to  take  a  composition  on  their 
debts,  payable  by  instalments,  that  the  plaintiff*  discharged  defendant 
from  tendering  the  composition  at  the  stipulated  times,  and  tender 
thereof  before  action,  674 ;  replication  thereto  denying  the  agree- 
ment, 675 ;  plea  that  the  defendant  accepted  a  bill  of  exchange  not 
yet  due  on  account  of  the  debt,  675 ;  replication  thereto,  denial  that 
the  plaintiff  took  the  bill,  676 ;  replication  (to  a  plea  that  the  defend- 
ant accepted  a  bill  on  account,)  that  the  bill  was  dishonored  when 
due,  677  ;  plea  that  the  defendant  accepted  a  bill,  not  due,  in  pay- 
ment of  the  debt,  and  for  the  plaintifTs  accommodation,  and  delivered 
it  to  the  plaintiff  without  a  drawer's  name  attached  thereto,  677 ; 
plea  that  the  defendant  indorsed  a  bill  to  the  plaintiff  on  account  of 
the  debt,  678 ;  plea  that  the  defendant  indorsed  to  the  plaintiff,  on 
account,  a  bill  upon  a  third  person,  and  was  discharged  by  laches, 
&c.,  678. 

administrator:  plea  of  the  general  issue,  679;  the  defendant  is  not 
administrator,  679;  plea  that  the  defendant  was  appointed  adminis- 
trator and  gave  notice  thereof ;  and  that  the  plaintiff  did  not,  within 
four  years,  commence  his  suit,  &c.,  680. 

arbitrament  and  award :  plea  of  arbitrament  and  award  (without  per- 
foimance)  to  a  declaration  upon  a  contract  to  recover  general  dama- 
ges, 680 ;  replication  thereto,  681. 

bankruptcy :  plea  of  discharge  under  bankrupt  act,  682 ;  another  form, 
685. 

corporation:  plea  of  nnl  liel  corporation,  687;  replication  thereto,  687. 

coverture :  plea  of  defendant's  coverture  when  the  contract  was  made, 
687 ;  replication  thereto,  denial  of  the  marriage,  688. 

crops :  plea  to  a  declaration  in  assumpsit,  by  an  outgoing  landlord  against 
his  incoming  tenant,  to  recover  the  amount  of  a  valuation  of  crops 
and  tillages,  &c.,  bought  with  a  lease,  that  the  contract  was  void  for 
the  want  of  writing,  under  the  statute  of  frauds,  688. 

de  injuria:  replication  de  injuria  sua  propria  absque  tali  causa,  in  assump- 
sit or  debt,  689. 

estoppel:  plea  in  estoppel,  691 ;  replication  by  way  of  estoppel,  691. 
executors:  non-assumpsit  by  executors,  692;  plea  that  defendant  is  not 

executor,  692 ;  plene  administravit,  692 ;  replication   that  defendant 

had  assets,  693. 

frauds  statute  of:  plea  that  the  promise  was  not  in  writing,  &c.,  693. 

husband  and  unfe :  general  issue  to  a  declaration  against  husband  and 
wife  for  her  debt  dum  sola,  694. 

infancy:  plea  of  infancy  of  defendant,  964;  replication  —  denial  of  de- 
fendant's infancy,  695;  replication  —  that  the  action  is  partly  for  ne- 
cessaries, and  nolle  prosequi  as  to  the  remainder  of  the  oemand,  695 ; 
rejoinder — that  the  goods,  dbc.,were  not  necessaries,  696  ;  to  a  plea 
of  infancy,  that  the  defendant  confirmed  his  promise  after  he  became 
of  age,  696;  rejoinder— denying  that  the  promise  was  confirmed, 
607. 
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FORKS  OF  PLVASy  RBFLicATiONB,  BTC.,  IN  AismmT  —  (ChnHnued,) 
judgment :  p]ea  of  judgment  recovered  for  the  debt,  WT ;  replication  of 
nul  tiel  record  to  plea  of  judgment  recovered  in  the  same  court,  698 ; 
replication  of  nul  tie!  record  to  plea  c€  judgment  recovered  in  another 
court,  696. 

limitations,  statute  of:  plea  of  the  statute  of  limitations,  698 ;  replication 
— that  the  cause  of  action  accrued  within  six  years,  699 ;  replication 

—  that  the  defendant  left  this  State  and  remained  out  of  the  State 
when  the  cause  of  action  accrued,  and  was  sued  within  six  years 
next  after  his  return,  700 ;  replication  —  that  the  defendant  resided 
out  of  the  State  at  the  time  the  cause  of  action  accrued,  and  that  the 
plaintifiT  sued  within  six  years  next  after  his  return,  701 ;    replication 

—  that  the  defendant  removed  to  a  place  unknown  to  the  plaintifi^ 
and  that  the  plaintiff*  sued  within  six  years  next  after  his  place  of 
residence  became  known,  701. 

payment :  plea  of  payment  before  action  to  part  of  the  plaintifiP^  claim, 
702 ;  plea  of  payment  before  action  of  the  whole  of  pkiutiff's  claim, 
704 ;  plea  to  a  declaration  containing  an  indebiiatus  count,  and  an 
account  stated  ;  that  the  debts  stated  in  these  counts  are  one  and  the 
same  sum,  and  payment  of  that  sum,  704  ;  replication  denying  the 
payments  in  satisfaction,  705;  plea  of  payment  of  debt  and  costs  to 
the  plaintiff  after  suit  brought  in  satisfaction,  705  ;  plea  of  payment 
into  court,  706  ;  replication  to  a  plea  of  payment  into  court  —  that 
plaintiff  accepts  the  same  in  satisfaction,  706  ;  replication  to  a  plea 
of  payment  of  money  into  court  —  that  plaintiflf  claims  a  further  sum, 
706. 

release:  plea  of,  707;  replication  —  that  the  release  was  obtained  by 
fraud,  707 ;  rejoinder — that  the  release  was  fairly  obtained,  708. 

tender :  non  assumpsit,  &c.,  except  as  to  part,  and  a  tender  of  that  sum, 
708;  replication  thereto,  denying  the  tender,  709;  replication — a 
demand  of  the  debt  before  the  tender,  710 ;  replication  to  a  plea  of 
tender  of  part  of  a  bill  of  exchange  — showing  a  prior  demand  of  the 
amount  of  the  bill,  711;  replication  —  of  a  demand  of  the  sum  ten- 
dered after  the  tender,  712. 

usury :  reference  to  form,  712. 

plea  puis  darrein  continuance,  713. 

FORMS   OF    PLEAS,   REPLICATIONS,  ETC.,  IN  DEBT 

general  directions,  717 ;  plea  of  the  general  issue,  with  notice  of  set-off 
and  failure  of  consideration,  717;  non  est  factum  not  craving  oyer, 
with  affidavit,  denying  the  execution  of  the  AeeA,  719  ;  non  est  fac- 
tum craving  oyer,  720 ;  non  est  factum  and  nil  debet,  to  debt  on  bond 
and  simple  contract,  721 ;  onerari  non,  721 ;  accord  and  satis&ction, 
644 ;  plea  of  nil  debet  by  an  executor  or  administrator,  722 ;  see 
also  pleas  in  assumpit,  679. 

arbitration  and  award :  plea,  no  award  made,  722 ;  replication  setting 
forth  award  and  assigning  breaches,  722 ;  plea  setting  forth  award 
and  stating  plaintiff's  nonperformance  of  a  conditioa  precedent,  723. 

bail  bonds :  plea,  that  there  was  no  writ  in  the  original  action,  724 ;  that 
the  bond  was  not  assigned  by  the  sheriff,  724  ;  that  the  bail  was  not 
put  in  and  perfected,  724;  replication  thereto-** nul  tiel  record,  725. 

bonds :  to  debt  on  money  bond,  d^c,  plea  of  payment  according  to  the  con- 
dition, (ad  diem,)  725 ;  plea  of  payment,  (post  diem,)  in  sack  case, 
726 ;  replication  to  plea  of  payment  post  or  ad  diem,  726 ;  plea,  that 
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a  Dew  injunciion  bood  had  be^n  substituted  in  the  place  of  the  one 
sued  upon,  726 ;  Don  damnificatus,  728 ;  to  debt  on  bond,  (not  as- 
sigaiDg  a  breach,)  coDditioDed  to  perform  the  covenaDts  in  another  in- 
denture —  pJea  of  performance  thereof,  729  ;  plea  of  general  per- 
formance in  like  case,  729  ;  plea  of  performance  of  a  bond  condi- 
tioned to  indemnify,  or  to  do  some  collateral  act  other  than  the  pay. 
ment  of  money,  no  breach  of  the  condition  being  assigned  in  the 
declaration,  730  ;  plea  in  excuse  of  performance,  that  defendant  was 
ready  and  willing  to  hare  produced  a  good  title  upon  the  plaintiff's 
paying  the  purchase  money,  but  that  the  plaintiff  discharged  him, 
730;  plea  of  nonperformance,  by  plaintiff,  of  a  condition  precedent, 
731 ;  plea  in  a  suit  upon  a  bond  in  error  that,  puis  darrein  continu- 
ance, the  debt  was  levied  by  fi.  fa.  on  the  principal,  732 ;  replication 
to  plea  of  performance  conditioned  for  C.  F.*s  duly  accounting,  as 
clerk,  that  E.  F.  received  moneys  which  he  did  not  account  for,  732; 
the  like  replication,  stating  several  breaches,  733 ;  replicatioD  to  a 
plea  of  performance,  assigning  a  breach  according  to  the  statute,  no 
breach  being  assigned  in  the  declaration,  733 ;  suggestion  of  breaches 
on  the  record  under  the  statute,  when  no  breaches  are  assigned  in  the 
pleadings,  734 ;  another  form  in  the  like  case,  where  the  plaintiff 
has  Declared  for  the  penalty  alone,  and  oyer  has  been  craved  of  the 
condition,  and  the  condition  set  forth  upon  plea  non  est  factam,736. 

coverture :  plea  of  coverture  to  debt  on  bond,  735  ;  a  like  plea  to  debt  on 
simple  contract,  735. 

devisee :  plea  of  rien  per  devise,  736 ;  replication,  that  the  devisee  hath 
assets,  736. 

duress:  plea  of  duress  of  imprisonment,  736;  replication  —  defendant 
at  large,  737  ;  plea  of  menace  to  kill,  &c.,  737 ;  replication,  that  de- 
fendant freely  executed  the  deed,  737. 

escape :  plea  to  debt  for  an  escape  from  execution  against  the  sheriff — 
fresh  pursuit  and  recaption,  737 ;  replication,  that  the  suit  was  brought 
before  the  recaption,  738;  plea,  that  the  prisoner  forcibly  escaped 
and  has  returned,  738;  replication,  that  escape  was  voluntary,  739; 
plea,  that  (he  prisoner  was  discharged  with  the  plaintiff's  consent, 
740 ;  replication  to  plea  of  forcible  escape,^.,  that  the  plaintiff  sues 
for  another  and  second  escape,  740. 

escrow :  plea,  that  the  bond  was  delivered  as  an  escrow,  741. 

executor:  references  to  forms  and  directions,  741. 

fraud :  plea,  that  the  specialty  was  obtained  by  fraud,  742 ;  the  like  plea 
to  debt  on  simple  contract,  742 ;  replication  to  plea,  that  specialty 
was  obtained  by  fraud,  742 ;  plea  of  the  statute  of  frauds  —  direc- 
tions, 743. 

heirs :  plea,  rien  per  descent,  743 ;  replication  that  the  heir  had  assets, 
743. 

husband  and  wife:  directions  and  references,  743. 

infancy  :  plea  of,  744. 

judgment :  plea  of  nul  tiel  record,  744 ;  replication,  that  there  is  a  record 

of  a  judgment  where  it  was  recovered  in  another  court,  745 ;  a  like 

replication,  where  the  judgment  was  recovered  in  the  same  court, 

745 ;  to  debt  on  judgment — plea,  that  the  san^e  was  satisfied  by  the 
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plaintiff  taking  the  defendant  in  execution,  on  a  ca.  sa.  issued  there- 
on, 745. 

leases :  plea  that  no  rent  is  in  arrear,  746  ;  eviction,  746 ;  replication  de- 
nying the  eviction,  746. 

recognizance :  plea,  that  recognizance  was  taken  without  authority,  747. 

tender :  plea  of  tender  to  debt  on.  simple  contract,  747 ;  replication  to, 
denying  the  tender,  748. 

FORMS  OF  PLEAS,  REPLICATIONS,  ETC.,  IN  COVENANT 

general  directions,  749  ;  plea  of  non  est  factum,  749  ;  plea  of  non  infregit 
conventionem,  750;  plea  of  accord  and  satisfaction,  750;  plea  of 
license,  750  ;  pleas  on  policies  of  insurance,  75L 

leases :  plea,  that  the  defendant  did  repair,  754 ;  that  the  premises  are  i>o^ 
out  of  repair,  755 ;  tender  of  rent,  755  ;  replication  in  covenant,  755- 

DETI^^E  — 

fo  m  of  plea,  757. 

FORMS   OF    PLEAS,    REPLICATIONS,  ETC.,    IN  CASE 

general  issue  in  case  or  trover,  by  one  defendant,  758  ;  the  like,  by  several 
defendants,  758  ;  plea  of  the  statute  of  limitations,  759 ;  accord  and 
satisfaction,  759. 

FORMS   OF   PLEAS,    ETC.,   IN   LIBEL   AND   SLANDER 

general  issue  of  not  guihy,  700 ;  justification  of  words  of  theft,  that  plain- 
tiff was  guilty  of  theft,  760 ;  justification  of  words  of  perjury,  thai 
the  plaintiff  was  guilty  of  perjury,  761  ;  justification  of  words  of 
insolvency,  that  the  plaintiff  was  insolvent,  762 ;  justification  of 
words  of  perjury,  that  plaintiff,  in  an  answer  to  a  bill  in  chancery, 
was  guilty  of  perjury,  762  ;  replication  to  the  general  issue,  (simili- 
ter,) and  to  the  plea  justifying  the  words,  764. 

FORMS    OF    PLEAS,    ETC.,    IN    TRESPASS — 

general  issue,  767 ;  not  guilty  as  to  part  of  the  trespasses,  767 ;  plea  of 
tender  of  amends,  767 ;  payment  of  money  into  court  as  to  part  of 
trespasses,  768. 

in  trespass  to  the  person :  plea  of  son  assault  demesne,  769  ;  replication 
of  excess  to  a  plea  of  son  assault  demesne,  769 ;  replication  by  way 
of  general  traverse,  770;  replication — new  assignment  — that  the 
action  was  brought  for  a  different  assault,  772;  plea  moiliter  manus 
imposuit  to  keep  the  peace,  773  ;  plea  to  a  declaration  for  an  assault 
and  battery,  that  they  were  committed  by  defendant,  as  servant  of  the 
occupier  of  a  house,  to  expel  plaintiff,  showing  that  he  resisted  and 
assaulted  the  defendant,  774 ;  plea,  that  a  burglary  had  been  com- 
mitted in  defendant's  house;  that  plaintiff  was  found  near  the  house, 
wherefore  the  defendants,  one  being  a  constable,  took  him  before  a 
magistrate,  who  remanded  him,  dbc,  776  ;  plea,  taking  plaintiff  to  a 
police  station  and  before  a  magistrate  ;  plea,  under  the  city  charter^ 
that  the  plaintiff  was  found  in  defendant's  house  under  5U5picious 
circumstances,  781  ;  plea,  that  plaintiff  came  to  the  defendant's  house 
in  the  night,  and  refused  to  leave,  whereupon  defendant  attempted 
to  turn  him  out,  and  on  his  resistance,  &c,,  caused  him  to  be  taken 
to  a  police  station,  and  the  next  morning  before  a  magistrate,  782 ; 
plea,  (in  trespass  for  imprisonment,  &c.,  against  a  sheriff,)  justifying 
under  a  writ  of  capias  against  a'  third  person,  whom  the  plaintiff 
fraudulently  personated,  785;  replication  de  injuria,  &c.,  to  a  plea 
of  justification  under  process,  786 ;  plea  of  justification  under  a  war- 
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FORMS  OF  PLRASt  ETC.,  IN  TRESPASS  —  (Continued,) 

rant  of  a  magistrate  for  an  assault,  787  ;  plea  of  justification  of  im-* 
pri:jonment,  &c.,  of  plaintiff,  on  suspicion  of  :jtealing,  788 ;  plea,  cor- 
rection of  an  apprentice  for  disobedience,  790 ;  plea,  that  the  plaintiff 
was  unlawfully  in  the  defendant's  dwelling  house,  790 ;  plea,  as- 
sault, <Sbc.,  in  defence  of  the  possession  of  a  close,  791. 

in  trespass  to  personalty :  plea  of  property  in  the  defendant,  &c.,  792  ; 
replication  to  plea  of  property  in  the  defendant,  792  ;  plea  of  remov- 
al of  goods,  damage  feasant  (in  trespass  de  bonis  asportatis,)  793  ;  jus- 
tification of  entrance  into  plaintiff 's  house  and  seizing  his  goods  under 
a  fi.  fa.  against  him,  793  ;  justification  of  killing  a  dog,  795. 

in  trespass  to  realfy  :  plea  of  liberum  tenementum,  795 ;  new  assignment, 
setting  out  abuttals,  796 ;  plea  to  new  assignment,  general  issue  and 
special  plea,  797  ;  plea  of  license,  797 ;  public  way,  798 ;  private 
way,  799  ;  plea  of  escape  of  cattle  by  defect  of  fences,  801  ;  repli- 
cation thereto,  by  way  of  special  traverse,  803 ;  replication,  that  the 
defendant  turned  the  cattle  into  the  locus  in  quo,  804 ;  rejoinder  that 
the  cattle  escaped  by  defect  of  fences,  804 ;  plea  justifying  entering 
plaintiff *8  close  and  taking  away  gelding;  that  plaintiff  had  forcibly 
taken  it  away  from  the  defendant,  805 ;  plea  justifying  defendant  en- 
tering close,  &c.,  because  the  highway  was  impassable,  805 ;  pJea 
(to  trespass  for  lopping,  &c.,  trees,)  that  they  overhung,  dbc.,  the 
plaintiff's  grounds,  806;  plea  (in  trespass  for  entering  colliery,  (fee.,) 
that  the  defendant  demised  ii  to  the  plaintiff,  with  a  power  of  re- 
entry, if  the  rent  was  not  paid,  and  justifying  under  such  power, 
806  ;  rejoinder  (to  a  replication  of  demise  to  plaintiff,)  notice  to  quit, 
809 ;  surrejoinder,  that  notice  to  quit  was  waived,  809 ;  rebutter,  de- 
nying waiver  of  notice  to  quit,  809;  surrebutter,  (similiter,)  810. 

FORMS   OF   PLEAS   IN   REPLEVIN,  816. 

EJECTMENT  :  form  of  plea  in  ejectment,  826. 

as  to  pleadings  in  scire  facias,  1122;  forms  of  pleas  in  scire  facias,  1123; 
as  to  pleadings  in  error,  1 149 ;  forms  of  pleas,  &c.  in  error  gener- 
ally, 1149,  1150;  in  error  coram  nobis,  1164,  1165. 

PLENE  ADMINISTRAVIT,  plea  of,  692. 

POLICY  OF  INSURANCE,  form  of,  declaration  on,  387,  388 ;  form  of  pleas 
relating  to,  751. 

POSSESSION,  when  necessary  to  support  action  ex  delicto,  24,  81  to  83 ; 
when  statement  of  sufficient  as  averment  of  title  in  declarations,  &c., 
413,  414  ;  title  by,  in  ejectment,  829,  830,  831. 

POWER  OF  ATTORNEY,  to  confess  judgments,  its  requisites  and  form, 
and  when  judgment  on  may  be  set  aside,  1 129. 

PRECIPE,  general  requisites  of,  106,  107. 

forms  of:  in  assumpsit,  107;  debt,  106;  trover,  108;  for  a  capias  ad 
respondendum,  109 ;  in  trespass,  109 ;  for  a  ca.  sa.  1061 ;  for  scire  ' 
facias,  1 100 ;  for  writ  of  error,  1143 ;  for  attachment  against  debtor,    <$ 
1191 ;  in  proceedings  against  watercraft  by  name,  1200 ;  in  replevin, 
813. 

PRESCRIPTION.     See  Fleas  and  Pleading. 

PRINCIPAL  AND  AGENT.  See  ^gent.  Right  to  sue  on  contracu, 
&c.,  made  by  the  agent,  43  to  46  ;  rights  and  liabilities  to  suit  on  con- 
tracts made  by  the  agent,  63  to  69 ;  which  liable  for  tortious  acts  of 
agent,  95  to  9^. 
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PRISON,  lodging  defendant  in,  when  taken,  on  capias  ad  reapondendum, 
159  ;  or  on  ca.  sa.  1062. 

PRISON  BOUNDS,  what,  1063  ;  giving  bond  for,  159  ;  how  bond  discharg- 
ed, 1068 ;  form  of  bond,  106:3. 

PRISONER,  on  capiat  ad  respondendum,  how  disposed  of,  159,  160;  when 
court  will  discharge  in  such  case,  160  ;  taking  benefit  of  insolvent  law, 
160;  giving  bond  for  prison  limits,  159;  how  disposed  of  on  ca.  sa., 
1062,  1063  ;  who  to  pay  costs  of  keeping,  1064. 

PRIVILEGE.     See  Way. 

who  is  privileged  from  arrest,  120  to  124. 

PROBATE,  forms  of  journal  entry  of,  affidavit,  &c.,  commission,  &c.,  1255 
to  1258 ;  probate  necessary  before  will  can  be  received  in  evidence, 
826. 

PROCEDENDO,  nature  of  writ,  &c.,  and  form,  1158. 

PROCESS.     See  the  names  of  the  various  writs. 

PROCHEIN  AMY,  infant  must  sue  by,  and  liable  for  costs,  56  ;  when  ap- 
pointed, 56  ;  how  named  in  the  declaration,  193. 

PROCLAMATION,  proceedings  by,  and  forms  of  journal  entries,   1 17. 

PROFERT,  when  ne^cessary,  350,  351 ;  demmurrer  for  want  of,  630. 

PROFITS,  as  to  recovery  of  damages  for  loss  of,  912,  913. 

PROMISSORY  NOTE,  informally  made  to  agent  who  to  sue  on,  45,  46  ;  in- 
formally made  by  agent  who  to  be  sued  on,  66  to  68 ;  when  a  party 
bound  collaterally  or  as  an  original  promissor,  59,  60,  61 ;  when 
deemed  joint  or  joint  and  several,  60,  61  ;  when  signed  by  a  firm  and 
a  third  person,  how  sued  on,  63,  1280. 

forms  of  declarations  on  in  assumpsit,  305  to  312 ;  in  debt,  377,  378. 
See  Declarations.     Pleas  and  Pleading. 

PROPERTY,  how  statement  of  title  made  in  pleadings,  412  to  414,  et  seq. 

PUBLIC  COMPANIES.     See  Companies. 

PUBLIC  DOCUMENTS,  copies  of  made  evidence,  862  to  864 ;  inspection 

of,  868,  869. 
PUBLIC  HOUSE.     See  Inns  and  Inkeepera. 
PUIS  DARREIN  CONTINUANCE,  form  of  plea  of,  713, 732. 
PUTTING  OFF  TRIAL,  648. 
Q,UANTUM  MERUIT,  and  quantum  valebant  counts,  unnecessary,  204. 

aUIET  ENJOYMENT,  who  may  sue  on  covenant  of,  47,  51 ;  who  may 
sued,  69,  70 ;  form  of  declaration,  410,  411. 

am  TAM,  195. 

RAIL  ROADS,  form  of  declaration  by  for  freight,  332. 

REAL  ACTIONS,  unknown  to  the  law  of  Ohio,  13 ;  see  Bjectnunt. 

REAL  ESTAl^  — 

forms  of  declarations  in  asisumpsit  relating  to  sales  of,  332  to  338 ;  see 
ExeciUion,     Deed,    Partition,  dbc. 

REBUTTER,  form  of,  646, 

RECAPTION,  158,  159. 

RECOGNIZANCE.    See  Bail. 

Jorms  of:  special  bail,  109 ;  when  bail  is  added  or  fresh  bail  taken,  176. 

forms  of  declaration  on  recognizance  taken  by  justice,  382;  form  of  plea 
that  recognizance  was  taken  without  authority,  747. 
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RECORD,  form  of  complete  record  and  attestation  thereto,  950,  961 ;  what 

copies  from  records,  dbc.,  not  appertaining  to  courts,  made  evidence, 

863,  864;  suggestion  of  diminution  of,  and  f«rm  of  proceeding,  1178 

to  1181. 

from  a  sister  state :  its  legal  effects  and  requisites  of  certificate,  378, 379 ; 

how  such  record  pleaded  and  issue  tried,  652 ;  form  of  certificate  to 

authenticate,  861,  862;  form  of  certificates  to  authenticate  a  record 

not  appertaining  to  a  court,  865,  866. 

RECOVERY  FORMER.     See  Former  Recovery. 

REDEiMPTION,  form  of  order,  from,  tax  sale,  and  form  of  order  to  sheriff  for 
valuation  of  improvements  in  such  case,  1278. 

RE-EXCHANGE,  914,  915. 

REFERENCE,  of  suit  pending  to  arbitration,  1226,  1225 ;  of  levys  and  ex- 
ecutions to  ascertain  priorities,  1256. 

REHEARING.     See  New  Trial.    In  court  in  Bank,  3. 

REJOINDER,  for  forms  of,  see  Pleas  and  Pleading ;  may  rejoin  several 
matters,  644,  645. 

RELEASE,  form  of  plea  of  release  and  replication  thereto  that  it  was  obtained 
by  fraud,  and  rejoinder,  707,  708. 

REMAINDER,  statement  of  title  in  pleading,  415,  41.6. 

REMITTITUR,  may  be  entered  when  verdict  more  than  damages  stated  in 
declaration,  186  ;  or  when  judgment  too  much  1140. 

RENDER.     See  Bail. 

RENT,  who  may  sue  for,  48,  49,  52 ;  see  17  Ohio  Rep.  449  ;  parent  cannot 
recover  rents  of  child's  land,  57  ;  forms  of  declarations  for  in  assump- 
sit, 293,  294 ;  in  debt,  373  to  376 ;  in  covenant,  391  et  seq. 

REPAIRS,  form  of  declaration  in  assumpsit  for  not  keeping  up,  294,  295. 

REPLEADER,  when  allowed,  &c.,  930,  931. 

REPLEVIN  — 

nature  of  the  action  and  in  what  cases  it  lies,  16,  811 ;  when  property  is 
owned  by  several,  89 ;  when  demand  necessary,  811,  812;  who 
may  bring  the  action  and  against  whom,  812  ;  how  brought  and  form 
of  praecipe,  affidavit  and  writ,  812,  813;  proceedings  on  the  writ, 
with  forms  of  appraisement,  bond  and  return,  814,  815 ;  form 
of  declaration  in,  689;  forms  of  pleas  in,  and  law  relating  to,  816 ; 
efiect  of  nonsuit,  discontinuance  or  default,  and  proceedings  in  such 
case,  and,  genemlly,  on  the  issue,  981,  982 ;  forms  of  verdicts  and' 
judgments,  982  to  985 ;  damages,  982. 

REPLEVIN  BOND— 

form  of  declaration  on,  364,  365. 

REPLICATION,  for  forms  of,  see  Pleas  and  Pleading;  may  reply  several 
matters,  644,  645 ;  how  to  conclude,  642. 

REPORT,  of  sale  of  real  estate  by  administrator,  form  of,  1268;  of  commis- 
sioners in  partition,  1241 ;  see  Appraisement. 

RECtUEST,  in  what  cases  to  be  averred  and  proved  generally,  280  to  282. 

RESALE,  by  officer  on  execution  when  purchaser  refuses  to  pay,  1037, 1038. 

RESCUE,  when  sheriff  liable  in  case  of,  159 ;  how  rescuers  punished,  159; 
form  of  declaration  for,  509. 

RESPONDEAT  OUSTER,  form  of  judgment  of,  837. 

RESTITUTION,  generally  after  reversal  of  judgment,  1159;  in  what  cases 
scire  facias  necessary  before  writ  of  restitution  to  issue,  1159 ;  form  of 
writ,  1159. 

in  ejectment,  and  form  of  the  writ,  1066, 1067;  scire  facias  for  restitution, 
1095,  1 120. 
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RETAXATION,  of  costs,  995. 

RETURN,  see  the  names  of  the  various  writs  as  to  returns  on. 

when  summons  to  be  returned,  116;  capias  ad  respondendum,  150, 144. 

when  executions  to  be  returned,  1022;  recording  of  returns,  1023. 

REVERSAL.     See  Judgments. 

REVERSION,  form  of  action  for  injury  to,  19;  who  may  sue  on  covenants  re- 
lating to,  48  to  50;  1279;  who  may  be  sued,  69,  70,  73,  74 ;  parties 
plaintiff  for  injuries  to,  82,  83,  86;  form  of  declaration  by  owner  of, 
398,  510  to  514 ;  form  of  statement  of  title  of  by,  in  a  declaration,  415, 
416. 

REVIVAL.     See  Scire  Facias. 

REWARD,  form  of  declarjition  for,  313. 

RIENS,  form  of  plea  rien  per  descent  and  replication  thereto,  743 ;  per  devise 
and  replication  thereto,  736. 

RIGHT,  writ  of,  not  adopted  in  Ohio,  13. 

ROADS.     See  Way.     Highways. 

RULES  AND  ORDERS.     See  Entries  on  Journal. 

SALE  BILL,  when  void,  1028. 

SALES  :  by  sheriff  of  goods,  1037,  1038 ;  by  sherifTof  real  estate,  1045 ;  con- 
firmation  of,  on  sheriff's  sale,  and  form  of  orders,  1046,  1047 ;  by  sheriff 
in  partition,  1240,  1243  ;  forms  on  administrator's  sale  of  real  estate, 
1262  to  12/0. 

in  what  cstses  in  assumpsit  the  plaintiff  must  declare  specially,  205,  206; 
damages  in,  912. 

forms  of  declarations :  in  assumpsit,  on  sales  of  goods  under  special  con- 
iracts,  313  to  330;  see  Declarations  ^  common  count  for  goods  bar- 
gained and  sold,  and  sold  and  delivered,  216,  and  what  may  be  given 
in  evidence  under  the  counts,  204  to  207 ;  forms  of  declarations  in  as- 
sumpsit on  warranty  of  goods,  &c.,  339  to  344  ;  forms  for  deceit,  &c. 
in  sales,  452  to  471;  see  Declarations  ;  forms  of  declarations  in  as- 
sumpsit on  sales  of  real  estate,  332  to  338  ;  in  debt,  359,  360;  in 
covenant,  401,  402;  for  fraud  in  sale,  452  to  471. 
SATISFACTION.  See  Accord  and  Satisfaction.  Pleas  and  Pleading. 
form  of  entry  of,  to  judgment,  1005;  by  discharge  on  ca.  sa.,  1064;  by 
sufficient  levy  of  goods,  1032. 

SCHEDULE.     See  Inventory.    Appraisement. 

SCHOOL  DISTRICT,  how  summons  served  on,  115. 

SCHOOLMASTER,  count  for  tuition, board, &c., 330. 

SCIRE  FACIAS,  nature  of  the  writ  and  in  what  cases  it  issues,  generallyi 
1096,  1097 ;  to  revive  a  dormant  judgment,  1096 :  to  make  parties  io 
a  judgment,  1096  ;  to  recover  damages  for  further  breaches,  on  a  judg- 
ment for  a  penalty,  1097  ;  to  charge  lands  on  the  judgment  of  a  justice, 
1097;  by  bail  to  charge  their  principal,  1098  ;  to  charge  an  executor  or 
administrator  with  waste,  1098;  to  charge  special  bail,  1096;  pr«cip® 
for  scire  facias,  1 100. 

forms  of  writs  of :  to  revive  judgment  in  assumpsit,  1101;  ^^®Jj*'^J''^ 
debt,  1101 ;  the  like  in  covenant,  1102;  the  like  in  case,  1102;  ine 
like  in  replevin,  1102;  the  like  in  trespass.  1102;  the  like  in  eject- 
ment, 1103 ;  the  like  for  a  surviving  plaintiff,  1103 ;  the  like  against 
a  surviving  defendant,  1 104 ;  the  like  against  a  surviving  defeDdan 
and  the  administrator  or  executor  of  a  deceased  defendant,  Y^^^\ 
1104;  for  an  executor,  1105;  the  like  against  an  executor,  llw>f 
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the  like  for  an  administrator,  1106 ;  the  like  against  an  administrator, 
1 106  ;  scire  facias  after  a  former  revival,  1 107  ;  suggesting  further 
breaches  after  judgment  for  penalty,  1 107 ;  the  Hke  on  official  bonds, 
1108;  after  a  judgment  of  the  common  pleas,  affirmed  in  the  su- 
preme court,  and  mandate  sent  down,  1109;  to  make  defendants,  not 
served  with  originaJ  process,  parties  to  the  judgment,  1110;  to  make 
sureties  of  ihe  sheriff  parties  to  a  judgment  of  amercement,  1111 ;  to 
make  persons  jointly  liable,  parties  to  a  judgment  confessed,  1112;  to 
make  persons  jointly  liable,  parties  to  a  judgment  in  the  common 
pleas,  on  appeal  from  a  justice,  1113  ;  by  a  surviving  plaintiff  against 
the  administrator  of  a  joint  defendant,  who  died  pending  the  suit, 
1113  ;  by  husband  and  wife,  on  a  judgment  recovered  by  the  wife 
dum  sola,  1114;  against  husband  and  wife,  upon  a  judgment  recov- 
ered against  the  wife  dum  sola,  1115;  against  special  bail,  1115;  to 
subject  real  estate  to  the  payment  of  a  judgment  of  a  justice  of  the 
peace,  1116;  by  sureties  who  have  paid  the  debt,  against  the  prin- 
cipal, 1117;  against  garnishee  in  attachment,  1203 ;  against  an  ad- 
ministrator suggesting  a  devastavit,  1118;  against  heirs  and  terre- 
tenants,  1119;  for  restitution,  after  reversal  and  mandate  sent  down 
from  the  supreme  court,  1120;  alias  scire  facias,  1121. 

how  executed  and  returned,  1121 ;  when  amendable,  and  when  set  aside, 
1122  ;  pleadings  in  scire  facias,  1122. 

forms  of  pleas  in:  nul  tiel  record,  1123;  payment,  1123;  death  of  prin- 
cipal before  return  of  capias  ad  satisfaciendum,  1 123 ;  plea  to  a  scire 
facias  for  costs  against  sureties,  that  the  summons  was  not  indorsed 
until  after  suit  brought,  1 123. 

forms  of  verdicts  and  judgments :  verdict  and  judgment  for  plaintiff  on 
issue  to  the  country,  1124;  judgment  for  plaintiff  on  submission  to 
the  court,  1124;  the  like  agrainst  an  executor  or  administrator,  1124 ; 
verdict  and  judgment  for  plaintiff,  on  suggestion  of  further  breaches 
under  the  statute — damages  assessed  by  the  jury,  1125;  verdict  and 
judgment  making  defendants,  not  served  with  process,  parties  to  the 
original  judgment,  1125 ;  judgment  of  revivor,  on  default,  1 126 ;  the 
like  against  an  executor  or  administrator,  on  default,  1 126 ;  judgment 
by  default,  making  defendants  not  served  with  process,  parties  to  the 
original  judgment,  1126;  the  like  by  default,  on  Suggestion  of  fur- 
ther breaches,  after  judgment  on  penal  bond,  1126;  the  like  by  de- 
fault, subjecting  real  estate  to  the  payment  of  a  judgment  of  a  justice 
of  the  peace,  1126 ;  judgment  for  the  defendant,  1 127. 

SEARCH,  for  goods,  by  officer,  1029. 

SECURITY.     See  Principal.    Bail.     Sureties. 

SECURITY  FOR  COSTS.     See  Costs. 

SEDUCTION,  actions  for,  81 ;  forms  of  declarations  for,  487,  488, 695. 

SEIZIN,  who  may  sue  on  covenant  of,  46  to  48 ;  who  may  be  sued  on,  69, 

70,  74;  form  of  declaration  on,  411  ;  statement  of  title  in  declaration, 

412  to  417. 

SELF  DEFENCE,  plea  of,  &c.,  769,  770. 

SERVANT.     See  J3gent.     Master  and  Servant. 

how  far  master  liable  for  acts,  &c.,  of  servant,  90  to  98. 

SET  OFF,  form  of  notice  of,  in  assumpsit,  660;  in  debt,  217 ;  statute  and  de- 
cisions relating  to,  660;  notice  of  may  be  annexed  to  plea  of  non  est 
factum  in  covenant,  749;  form  of  verdict  and  judgment  on,  for  plaintiff, 
940,  942 ;  for  defendant,  951 ;  costs  where  party  omitted  to  set  off,  in  a 
previous  action,  991 ;  set  ofi  of  judgments,  999. 
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SETTING  ASIDE  PROCEEDINGS,  ogaiost  bail  to  the  sherifi;  165,  106 ; 
a  judgment,  1000,  1001,  1S30;  a  levy,  1066;  an  appraisement,  1044; 
proceedings  generally  for  irregularity,  and  when  irregularity  waived, 
1128,  112^;  journal  entry  in  such  case,  1129. 

SEVERAL  PLAINTIFFS  OR  DEFENDANTS.     See  Parties  to  Jfeiiaru. 

SHERIFF.  As  to  his  duties,  &c.,  under  writs,  see  Execution  and  names  of 
writs  ;  and  tit.  Escape.    Rescue,    Bail.     Bail  Bond  to  Sheriff^. 

not  received  as  hail  or  security,  7 ;  how  far  liable  for  acts,  &c.,  of  deputy, 
97. 

proceedings  against  for  not  returning  process,  161 ;  for  taking  insufficient 
bail  on  a  capias  ad  respondendum,  or  not  taking  a  bail  bond,  or  where 
special  bail  is  not  given,  with  forms  of  rules,  notices,  &c.,  and  amerce- 
ment, 161  to  164;  see  Bail  f  in  what  other  cases  amerced,  and 
amount,  and  forms  of  proceeding,  &>c.,  1061,  et  seq. ;  scire  facias 
making  sureties  of  sheriff  parties  to  amercement,  1111. 

forms  of  declarations  against  for  escape,  447  to  461 ;  for  levying  too  much, 
dbc,  516 ;  for  not  assigning  bail  bond,  520 ;  for  a  false  return,  515  to 
516;  not  levying,  5lb ;  on  his  official  bond,  for  an  escape,  368  to 
371. 

form  of  declaration  by,  on  promise  of  indemnity,  290 ;  for  giving  him  false 
instructions,  &c.,  521. 

SHIPS.     See  Watercraft. 

SIMILITER,  form  of,  639. 

SINGLE  BILL,  form  of  declaration  on,  377, 376. 

SLANDER,  and  malicious  prosecution,  may  be  joined,  31 ;  law  of,  and  forms 
of  declarations  for  slander  and  libel,  552,  et  seq ;  see  Declarations ; 
forms  of  pleas,  &c.,  760  to  764 ;  verdict  and  judgment  on  plea  of  justi- 
fication, &c.,  979, 960. 

SOLVIT  AD  DIEM,  form  of  plea  of,  725 ;  form  of  verdict  and  judgment, 
970. 

SOLVIT  POST  DIEM,  form  of  plea  of,  726. 

SON  ASSAULT  DEMESNE,  form  of  plea  and  replication  thereto,  769, 770. 

SPECIAL  BAIL.     See  Bail, 

SPECIAL  CASE,  form  of,  and  verdict  and  judgment  thereon,  953. 

SPECIAL  JURY,  855. 

SPECIAL  PLEAS.    See  Pleas  and  Pleading. 

SPECIAL  VERDICT,  form  of,  953,  954. 

SPECIALTIES.    See  Deed. 

SPLITTING,  cause  of  action,  what,  and  effect,  32,  33. 

STATUTES,  how  authenticated,  661. 

STAY  OF  EXECUTION,  effect  of  upon  a  levy,  1082. 

STAYING  PROCEEDINGS,  against  bail  to  the  sheriff,  166, 167. 

STEAM  BOATS,  form  of  declaration  against  owners  for  negligence,  446; 

actions  against,  by  name,  1207. 
STEAM  ENGINE,  declaration  against  owner  as  a  nuisance,  501. 
STOCKHOLDERS,  form  of  declaration  against  on  subscription  of  stock,  330 ; 

their  suits  for  dividend,  215. 
STREAMS,  forms  of  declarations  for  obstructing,  &c.,  526,  et  seq. 
STRIKING  OUT  COUNTS,  motion  for,  612. 
STRIKING  SPECIAL  JURY.  856. 
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SUBMISSION  TO  ABBITRATION.    See  Arbitrament  and  Award. 

SUBPIENA,  form  of  common  subpcena,  882 ;  service  and  return,  882,  883 ; 
issuing,  form,  ^.,  subpoena  duces  tecum,  883  to  885;  proceedings 
against  witness  for  disobeying  subpoena,  with  forms,  885  to  887;  at- 
tendance of  witness  who  is  imprisoned,  887,  888 ;  form  of  subpoena  for 
witness  whose  deposition  is  to  be  taken,  and  how  attendance  enforced, 
872,873. 

SUBSCRIPTION  OF  STOCK,  &c.,  how  recovered,  211 ;  form  of  declaration 
to  recover,  330. 

SUBSEaUENT  DEMAND  AND  REFUSAL,  form  of  repUcation,  712. 

SUBSEQUENT  PROMISE,  form  of  statement  in  declaration,  196. 

SUGGESTION  — 

form  of:  death  of  one  of  defendants  after  verdict  and  before  judgment, 
949 ;  of  diminution  of  record,  1 179 ;  of  the  death  of  one  of  the  de<- 
fendants,  1091 ;  of  the  marriage  of  plaintiff,  a  female,  1087. 

in  what  cases  there  may  be  a  suggestion  of  diminution  of  record,  and  form 
of  proceedings,  1178  to  1181. 

SUMMONS,  in  what  cases,  how  issued,  and  form  generally,  110,  111,  1279 ; 
form  when  issued  to  another  county,  1 1 1 , 1 12 ;  indorsement  of  amount 
due,  &c.,  Ill;  indorsement  of  security  for  costs,  1 12 ;  when  alias 
pluries,  or  testatum  may  issue,  and  forms  thereof,  1 14 ;  when,  where 
and  how  served,  115 ;  when  to  be  returned,  116  ;  forms  of  returns  to, 
116. 

SUPERFLUOUS  COUNTS,  will  be  ordered  to  be  stricken  out,  612. 

SUPERSEDEAS,  when  writ  of  error  operates  as  supersedeas  and  form  of 
bond,  1145,  1146;  form  of  writ  of  supersedeas,  1146. 

SUPERVISOR  OF  ROADS,  how  named  in  action,  195 ;  form  of  declaration 
by,  for  obstructing  road,  372. 

SUPREME  COURT.    See  Courts.    Jurisdiction. 

SURETIES,  when  they  may  join  or  sever  in  action  against  principal,  41,  33  ; 
when  their  promises  aeem^d  collateral,  and  when  joint  with  their  prin- 
cipal, 59,  60. 

form  of  declarations  upon  guaranty,  279  to  285;  on  promise,  &c.,  of  in- 
demnity, 288  to  292. 

law  relating  to  contribution  between  them,  213, 214 ;  when  sureties  for  costs 
required,  1 12, 1 13  ;  forms  of  indorsement  and  order  for  entering  same, 
112.;  and  proceedings  against  sureties  for  costs,  995,996;  when 
sureties  to  be  certified  as  such  in  judgment,  998,  999 ;  form  of  fi. 
fa.  when  so  certified,  1012 ;  scire  facias  to  make  sureties  of  sheriff 
parties  to  an  amercement,  1111;  scire  facias  by  sureties  against  princi- 
pal, 1117;  see  Scire  Facias. 

SURREBUTTER,  form  of,  646. 

SURREJOINDER,  form  of,  646.  ^ 

SURRENDER,  of  principal  in  dischai^  of  bail,  1098  to  1 100,  166. 

SURVEYS,  order  for  and  form  of  order  in  ejectment,  827,  628 ;  copies  made 
evidence  in  certain  cases,  868t  864. 

SURYIVORSHIP,  88  to  tenancy  in  common,  42 ;  as  to  suit  by  survivors,  42, 
43  ;  as  to  suit  against  survivors  and  the  decedents  representative, 
59,  60 ;  statement  of  death  of  the  other  party  in  the  declaration  pn>- 
per,  62 ;  survivorship  in  actions  ex  delicto,  66 ;  as  between  husband 
and  wife  in  such  case,  88,  89 ;  form  of  declaration  against  in  assump- 
sit, 306 ;  see  331 ;  in  debt,  858, 869. 
98 
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TAIL,  SEIZIN  IN,  statement  of  in  pleadings,  413^  414. 
TALESMEN,  how  selected,  890,  891. 

TAVERNS  AND  TAVERN  KEEPERS  — 

form  of  declarations  against  tavern  keeper,  473,  474 ;  form  of  grant  of 
license  to  and  license,  and  refusal  to  grant.  1273. 

TAXES,  order  for  redemption  from  tax  sale,  and  order  to  sheriff  to  value  im* 
provements  in  such  case,  1278. 

TENANT.     See  Landlord.    Leases.    Rights,  &c.,  when  he  crops  the  land 

on  shares,  84,  85. 

TENANTS  IN  COMMON,  how  to  sue  ex  contractu,  41,  42;  as  to  suing 
each  other,  42,  21,  26 ;  parties  plaintiff  in  actions  ex  delicto,  83  to  86 ; 
defendants,  100,  103;  proceedings  of  in  partition,  1232. 

form  of  statement  of  title  in  declaration,  415. 

TENDER  — 

payment  of  money  into  court  on  plea  of,  and  notice  thereof,  609  ;  statate 
relating  to,  708 ;  if  actual  tender  dispensed  with,  plea  should  so 
stale,  709 ;  plaintiff  may  take  the  money  though  he  deny  the  ten- 
der, 710 ;  effect  of,  as  an  admission,  610 ;  forms  of  pleas  of,  and  rep- 
lications thereto  in  assumpsit,  708  to  712 ;  in  deht,  747,  748 ;  in  co- 
venant, 755  ;  in  trespass,  767;  forms  of  verdicts  and  judgments,  for 
plaintiff,  942,  946;  for  defendant,  957,  958;  costs,  991,  992. 

TERMS  OF  YEARS.    See  Leases.    Landlord.    Bent. 

TERRE  TENANTS,  scire  facias  against,  119. 

TIMBER,  form  of  declaration  for  not  taking  away,  319. 

TITLE,  statement  of  in  pleading,  and  proof,  412  to  414. 

TRANSCRIPT,  from  docket  of  justice  how  authenticated,  862 ;  how  authen- 
ticated if  from  sister  state  and  legal  efiect,  379 ;  filing  of,  on  appeal,  1184. 

TORTS.    See  Trespass.     Case. 

TRESPASS.  See  Parties  to  actions  ex  delicto.  Nature  of  action  and  when 
it  lies,  21  to  25 ;  when  trespass  and  when  case  lies,  19,  20,  22,  25; 
trespass  and  trover  cannot  be  joined,  30 ;  may  be  brought  for  each  tres- 
pass, 32,  33 ;  nominal  plaintiff  in  ejectment  may  bring  trespass  for 
mesne  profits,  83. 

forms  of  declarations  in,  591  to  602 ;  see  Declarations  ;  forms  of  pleas, 
replications,  &c.,  767  to  810 ;  see  Pleas  and  Pleading. 

damages  in,  911 ;  forms  of  verdicts  and  judgments  in,  979,  980. 

TRIAL  — 

in  what  order  cases  called  for  trial,  1 1 ;  how  put  off  afler  being  called, 
848,  849 ;  which  party  has  a  right  to  begin  and  open  and  close, 
893,  894 ;  statement  of  the  issue  to  the  court  and  jury  by  counsel, 
894. 

TROVER,  in  what  cases  it  lies,  21 ;  when  trover  and  when  assumpsit  or 
trespass  lies,  19,  20;  trover  and  trespass  cannot  be  joined,  31 ;  as  to 
splitting  the  cause  of  action,  32. 

form  of  declaration  in,  684  to  588  ;  form  of  plea  in,  758;  damages,  912; 
forms  of  verdicts  and  judgments  in,  979,  980. 

TRUSTEES  OF  TOWNSHIP,  action  against  for  refusing  a  vote,  19 ;  how 
named  in  action,  195. 

TRUST  PROPERTY,  not  liable  to  levy,  1026- 

TUITION,  form  of  declaration  for,  830. 
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TURNPIKE  COMPANIES,  how  served  with  summons,  1 15.    See  Subscrip- 
tion,    Stockholders. 

UMPIRE  AND  UMPIRAGE.     See  Award. 

USE  AND  OCCUPATION,  when  count  for,  proper,  and  form  of  count,  203, 

294. 
USURY,  by  banks,  712,  713;  by  others,  and  recovery  back,  &c.,  916,  916. 
VALUATION.     See  Appraisement. 

VARIANCE,  between  cause  of  action  indorsed  on  writ  and  the  declaration, 
186 ;  between  the  form  of  action  named  in  the  writ  or  transcript  and 
the  declaration,  184,  185, 185 ;  between  the  character  in  which  the  plain- 
tiff sues  and  declares,  18^),  184  ;  between  the  damages  in  the  writ  and  the 
declaration,  186  ;  misnomer  of  parties,  647. 

VENDITIONI  EXPONAS,  description  -of  writ,  1010 ;  when  to  be  issued, 
&c.,  1011,  1058;  praBcipe  for,  1012;  form  of  writ,  1017;  when  with 
fi.  fa.  clause,  1010;  form  of  writ  with  fi.  fa.  clause,  1018  ;  return  to, 
1055. 

VENDORS.     ^ee^Sales.    Real  Estate.    Lien.     Declarations. 

VENIRE  FACIAS,  the  issuing,  form,  service  and  return  to,  dbc,  853  to  865^ 
who  to  serve  when  sheriff  interested,  857. 

VENUE,  the  distinction  between  local  and  transitory  actions  abrogated,  10  ;  in 
what  cases  changed,  and  the  form  of  the  certificate,  &c.  in  such  case, 
846  to  848. 

VERDICTS,  form  of  verbal  verdict  by  jury,  919 ;  as  to  a  special  verdict,  920; 
may  be  corrected  by  the  court,  920 ;  motion  to  set  aside,  and  for  a  new 
trial,  921,  et  stM).;  general  directions  as  to  form  of,  935  to  938. 

forms  of<,  when  there  is  a  demurrer:  when  the  defendant's  demurrer  to 
one  or  more  counts  of  the  declaration  is  sustained,  and  trial  on  the 
other  issues,  and  judgment  for  the  plaintiff,  836;  when  the  defend- 
ant's demurrer  to  a  declaration  or  replication  is  overruled,  and  dam- 
ages assessed  by, a  jury — judgment  for  the  plaintiOT,  837;  the  like 
damages  assessed  by  the  court  in  assumpsit,  covenant,  trespass,  or 
case,  838 ;  the  like  in  debt,  on  a  penal  bond,  839  ;  the  like  in  debt, 
on  a  single  bill,  record,  promissory  note,  or  simple  contract,  &c.,  839; 
when  the  plaintiff's  demurrer  to  a  plea  or  rejoinder  is  sustained  — 
judgment  for  the  plaintiff,  839 ;  when  the  defendant's  demurrer  to 
one  count  of  the  declaration  is  overruled,  and  damages  assessed  there- 
on, and  trial,  verdict  and  judgment  on  the  issues  in  fact  ^assumpsit 
-7  verdict  and  judgment  for  the  plaintiff,  840. 

I.    FOBJfS   OF,   IN   ABSUMPMT  — 

Jor  plaintiff :  on  submission  to  the  court  to  try  the  issue,  and  to  assess 
damages,  939 ;  on  non  assumpsit — bill  of  exception  —  motion  for  a 
new  trial  overruled  —  exception — judgment,  939;  on  non  assump- 
sit, and  notice  of  set-off,  940 ;  skeleton  form  —  trial  by  jury  —  ad* 
journment  from  day  to  day  ^motion  by  defendant  for  a  nonsuit; 
motion  overruled — exceptions  —  verdict  for  plaintiff — motion  for  a 
new  trial ;  motion  overruled  —  exceptions — motion  in  arrest  of  judg- 
ment; motion  overruled — judgment  for  plaintiff,  940;  on  non  as- 
sumpsit and  notice  of  set-off,  finding  a  part  of  the  set-off,  942 ;  upon 
plea  of  non  assumpsit  as  to  part,  and  tender  as  to  residue,  942 ;  upon 
the  general  issue  and  plea  of  infancy,  943;  on  default  —  damages 
assessed  by  a  jury,  943  ;  against  two  defendants,  where  one  pleads 
and  the  other  makes  default-— damans  assessed  by  the  court,  944  ; 
the  like— damages  assessed  by  a  jury,  946;  where  one  issue  is 
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FORMS  OF,  IN  ASSUMPSIT  —  (Conlinucd.) 

found  £br  the  plaintiff* and  another  for  the  defendant,  945 ;  when  iss^ 
is  taken  on  a  plea  that  the  money  paid  into  court  is  sufficient  to  ps 
all  damages,  946 ;  against  an  administrator  on  non  assumpsit,  will 
costs,  946 ;  upon  a  plea  in  abatement,  950. 

for  the  defendant:  on  plea  of  non  assumpsit,  950;  upon  several  issue^ 
(infancy  of  defendant  —  the  goods,  necessaries  —  confirmation  «i 
promise,)  950  ;  on  general  issue  and  notice  of  set-off — balance  louni 
in  favor  of  the  defendant,  951 ;  on  non  assumpsit,  where  anothei 
has  let  judgment  go  by  default-^  judgment  for  both  defendants,  951  ^ 
for  an  administrator,  on  plea  of  non  assumpsit  of  intestate,  952; 
where  one  issue  is  found  for  the  plaintiff  and  another  for  the  de- 
fendant, 952 ;  upon  a  plea  in  abatement,  952 ;  specicd  verdict  and 
special  case,  953 ;  where  issue  is  taken  on  a  plea  that  the  money 
paid  into  court  is  sufficient  to  pay  all  damages,  957 ;  upon  plea  of  ten* 
der  as  to  part,  and  general  issue  as  to  the  residue,  958. 

II.  FORMS   OF,    IN   DEBT 

for  (he  plaintiff':  by  the  court,  965  ;  judgment  by  default  on  single  bill, 
contract,  note,  <&c.,  debt  found  and  damages  assessed  by  the  jury, 
966  ;  on  plea  of  nil  debet,  966  ;  on  plea  of  non  est  factum  — suit  on 
single  bill,  &c.,  966 ;  on  demurrer  to  declaration  on  simple  contract, 
single  bond,  bond  with  a  penalty,  note,  dbc.,  assessment  of  damages 
by  the  jury,  and  the  court,  839 ;  submission  to  the  court  to  try  the 
issue  and  assess  damages,  967 ;  in  an  action  on  a  penal  bond,  where 
the  breaches  are  assigned  in  the  declaration  and  issue  taken  to  the 
country,  967  ;  in  an  action  on  a  penal  bond  for  the  amount  equitably 
due,  found  by  the  court  after  judgment  by  default,  breaches  being 
assigned  in  the  declaration,  968 ;  the  like  where  breaches  are  not 
assigned  in  the  declaration,  968 ;  on  a  penal  bond  for  the  amount 
equitably  due,  found  by  a  jury  after  juds'ment  by  default,  breaches 
being  assigned  in  the  declaration,  959  ;  where  the  first  count  in  the 
declaration  is  upon  a  due  bill,  and  plea  thereto,  nil  debet  and  verdict 
for  the  plaintiff,  and  the  second  count  <^  the  declaration  is  the  com- 
mon counts,  and  plea  thereto,  payment  and  verdict  for  the  defendant, 
969  ;  on  plea  of  solvit  ad  diem,  970 ;  on  plea  of  nul  tiel  record,  970; 
skeleton  form  when  there  are  several  issues — jury  empanelled — trial 
continued  more  than  one  day  —  verdict  for  plaintiff — motion  for  a 
new  trial  and  overruled  ^motion  in  arrest  of  judgment  and  over- 
ruled—  judgment  on  the  verdict  •— bills  of  exception  filed,  941. 

fo}'  the  defendant :  on  nil  debet,  971 ;  on  non  est  factum,  972;  on  plea  of 
non  est  factum  and  notice  of  set-off-^  balance  found  in  favor  of  th^ 
defendant,  972  ;  upon  plea  of  nil  debet,  and  verdict  against  the  de- 
fendant on  notice  of  set-off,  972 ;  on  submission  to  the  court  to  try 
the  issue,  973. 

III.  FORMS   OF,   IN   COVENANT  — 

general  directions  as  to  the  form  of  verdicts  in  covenant, 974. 

IV.  FORMS   OF,   IN    DETINUE*— 

verdict  for  plaintiff,  on  non  detinet,  976 ;  the  hke  upon  a  verdict  for  part, 
977  ;  verdict  for  defendant,  977. 

V.    FORMS   OF,   IN   CASE TROVER  AND  TRESPASS 

verdict  for  the  plaintiff  upon  a  plea  of  not  guilty,  979;  for  the  defendant 
upon  a  plea  of  not  guilty,  979 ;  for  the  plaintiff  in  libel  ^^^^l" 
issues  not  guilty  and  justification,  979 ;  for  the  defendant  in  libel  or 
slander  —  issue  upon  a  plea  of  justification,  980. 
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VI.  FORMS   OF,   IN   REPLSVIN 

verdict  foy  plaintiff*  on  plea  of  non  detinet — damages  assessed  by  the  jury, 
982;  for  plaintiff" — damages  assessed  by  jury,  983;  damages  as- 
sessed, and  judgment  for  defendant  on  discontinuance,  and  right  of 
property  (or  right  of  possession,  &c.,)  found  in  defendant,  983 ;  the 
like,  on  non  suit,  984 ;  the  like,  on  demurrer  to  plea,  984 ;  issue 
found  for,  and  right  of  property  and  right  of  possession,  or  either  of 
them,  found  in  defendant  —  damages  assessed  and  judgment,  984 ; 
verdict  in  favor  of  plaintiff*  for  part  of  the  articles,  and  in  favor  of 
the  defendant  for  part,  984. 

VII,  FORMS   OF,   IN   EJECTMENT 

verdict  for  the  plaintiff",  986  r  for  the  defendant,  987;  where  part  only  is 

recovered,  987. 
forms  of,  on  scire  facias,  1124, 1125;  against  garnishee  in  attachment,  1205; 

in  bastardy  case,  1277. 

VERIFICATION,  when  plea  to  conclude  with,  641,  642  ;  when  to  conclude, 
»*by  the  record,"  &c.,  652 ;  form  of,  641,  642. 

VIEW,  by  a  jury,  in  what  cases  allowed,  and  forms  of  order  and  writ  and 
proceedings  in  such  case,  857,  858. 

WAGES,  count  for,  302 ;  interest  on,  916. 

WAIVER,  of  previous  irregularity  in  proceedings  by  appearance  or  other  step, 
118,  1128,  1129,  1131. 

WAREHOUSEMAN,  suit  by,  43  ;  form  of  declaration  against,  625,  278 ; 
count  for  warehouse  room,  338. 

WARRANT,  form  of,  &c.,  against  watercrafl  by  name,  and  proceedings  under 
the  same,  1213. 

WARRANT  OF  ATTORNEY,  for  confession  of  judgment,  its  form,  1231 
requisites  of,  its  revocation,  and  how  vacated,  1229,  1230  ;  when  judg- 
ment on,  will  be  set  aside,  1230 ;  how  judgment  taken  on,  with  form  of 
plea  1231 ;  form  of  judgment  on,  in  assumpsit,  938  ;  in  debt,  965 ; 
Hen  of  the  judgment,  1002. 

form  of  plea  that  warrant  given  in  satisfaction  of  the  cause  of  action,  667. 

WARRANTY.    See  Covenant. 

of  goods :  form  of  action,  19 ;  form  of  declaration  on,  452 ;  damages,  913. 

of  reed  estate :  who  may  sue  on,  46  to  48 ;  who  may  be  sued  on,  69, 70, 
74 ;  forms  of  declarations  on,  402  to  411 ;  reference  to  authorities  as 
to  damages,  910. 

WASTE,  form  of  declaration  for,  475,  511  to  514 ;  scire  facias  against  admin- 
istrator suggesting  devastavit,  1098 ;  and  form  of,  1118. 

WATERCOURSE,  forms  of  declarations  relating  to  obstructing,  dbc,  526  et 
seq. 

WATERCRAFT,  proceedings  against  by  name,  1207  to  1216 ;  in  what  cases 
allowed,  1^^ ;  priorities  as  between  creditors,  1209 ;  mode  of  proceed- 
ing, the  prsBcipe,  affidavit  and  bill  of  particulars,  with  forms,  1209  to 
1212 ;  issuing  and  form  of  warrant,  1212,  1213 ;  proceedings  under 
the  warrant,  with  forms,  1213  ;  proceedings  in  the  cause  after  return 
of  warrant,  1215,  1216. 

form  of  declaration  for  collision,  &c.,  522,  523 ;  for  causing  dangerous 
swell  in  river,  dbc,  524 ;  for  untying  boat,  &c.,  525,  597  ;  see 
Declarations  under  sub  head  Carriers. 

WAY,  form  of  declaration  for  obstructing,  547 ;  forms  of  pleas  justifying  tres- 
pass, 799,  800. 
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WILL,  feigned  issue  on  validity  of,  276;  probate  of,  &c.,  1255  to  1258; 
must  be  admitted  to  probate  before  it  is  operative,  829,  866. 

WITHDRAWING  JUROR,  in  what  cases,  and  form  of  journal  entry,  901, 
902^ 

WITNESSES,  how  attendance  in  court  enforced,  and  forms  of  writs,  dbc., 
against,  and  service,  882  et  seq. ;  how  compelled  to  bring  documents » 
883  to  885 ;  may  demand  fees  in  advance,  886 ;  how  attendance  of 
witnesses  before  officer  to  take  deposition  enforced,  &c.,  873 ;  see  De- 
positions ;  form  of  oath  and  affirmation  to,  895 ;  separating,  on  the 
trial,  895. 

examination  of:  confined  to  one  counsel,  7,  896 ;  re-examination  of,  7, 
896 ;  leading  questions,  896  ;  whep  allowed  to  again  examine  after 
case  closed,  896. 

forms  of  declarations  against,  548  to  55L 

WORDS.     See  Slander. 

WORK  AND  LABOR,  common  count  for  in  assumpsit,  217 ;  in  debt,  349  ; 
what  may  be  given  in  evidence  under  the  count,  207  to  212  ;  forms  of 
declarations  for  not  doing  work  properly,  344  to  347 ;  and  for  discharg- 
ing plaintiff  before  work  done,  346,  347  ;  in  what  cases  recovery  had 
on  common  counts  where  there  was  a  special  contract,  207  to  212. 

WRITS,  as  to  issuing,  form,  requisites,  &c.,  see  the  names  of  the  various 
writs. 
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